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PREFACE. 


It  has  been  my  endeavour  in  the  following  pages, 
not  only  to  illustrate  the  law  of  evidence  by  our 
political  and  social  history,  but  to  elucidate  our  history 
by  an  inquiry  into  that  portion  of  our  law.  Many 
passages  that  might  appear  to  those  who  were  not 
acquainted  with  my  purpose,  (which  no  title  that 
I  could  hit  upon  would  quite  adequately  disclose), 
mere  digressions  from  the  subject,  are,  in  truth, 
strictly  and  immediately  connected  with  the  main 
object  I  had  in  view  when  I  began  this  undertaking. 
That  object  was  to  interweave  law  and  history,  to 
employ  one  and  the  other  alternately  for  the  illus- 
tration of  both.  I  am  not  aware  that  the  field  which 
I  have  entered  upon  has  ever  been  trodden  in  this 
country  before ;  and  yet,  I  am  sure,  it  is  one  which,  if 
properly  cultivated,  might  yield  the  richest  and  most 
abundant  harvest.  In  other  countries,  the  subject 
is  one  on  which  the  greatest  genius  and  the  most 
assiduous  industry  have  been  exerted;  the  names  of 
Vico,  of  Montesquieu,  and  of  Herder,  will  occur  to  all 
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who  have  directed  their  attention  to  such  pursuits,  as 
those  of  men,  who,  by  their  efforts  in  this  direction, 
have  conferred  signal  and  lasting  benefits  on  mankind ; 
and  though  he  was  inferior  to  them  in  scope^and 
originality,  and  too  much  hampered  by  implicit  defer- 
ence to  a  fraudulent,  odious,  and  despotic  govern- 
ment, it  would  be  most  ungrateful  to  omit  the  name  of 
Savigny  in  any  account  of  those  who  have  contributed 
to  embellish  and  enlarge  the  patrimony  of  the  lawyer, 
by  incorporating  with  it  the  fair  and  fertile  regions 
by  which  it  is  immediately  surrounded. 

It  has  been  the  habit  of  our  writers  to  consider  law, 
not  as  it  ought  to  be  considered,  as  a  province  of  a 
vast  continent,  locked  in  on  every  side  by  contiguous 
territories ;  but  as  an  island 

**  Placed  far  amid  the  melancholy  main/* 

cut  off  from  aU  communication  with  other  districts,— 
as  a  sort  of  Japan,  in  the  Geography  of  the  mind, 
where,  as  among  the  ancient  Romans,  the  words 
stranger  and  enemy  are  synonymous;  all  access  to 
which  is  jealously  prohibited,  and  of  which  the  coasts 
are  guarded  by  the  rigour  and  gloom  of  an  inexorable 
exclusion. 

But  though  the  full  knowledge  of  truth  belongs  to 
God  alone,  yet  is  the  pursuit  of  it  man's  most  exalted 
privilege,  as  indifference  to  it  is  the  attribute  of  the 
beasts  that  perish.  What  light  is  to  the  body,  that 
evidence  is  to  the  soul ;  what  the  one  is  without,  that 
the  other  is  within ;  and  it  would  be,  if  I  may  borrow 
Lord   Bacon's  imagery,  as   reasonable   to   suppose. 
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because  light  is  insensible  to  the  touch,  that  it  is 
without  value,  as  to  suppose. that  any  rules  for  the 
investigation  of  truth  can  be  without  importance  to 
the  philosophical  inquirer.  Nor  was  the  gratification 
of  the  reader's  speculative  curiosity  the  sole  or  prin- 
cipal object  I  proposed  to  myself  in  writing  upon  this 
subject ; — ^my  purpose  was  wider  and  more  ambitious. 
By  dwelling  upon  the  facts  disclosed  in  the  history  of 
judicial  proceedings  among  us,  I  thought  the  argu- 
ment for  legal  reform  would  become  clearer  and  more 
irresistible;  I  thought  that  this  subject  might  be  so 
treated  as  to  interest  even  the  general  student,  and 
attract  the  notice  of  those  who,  as  they  have  no  pro- 
fessional motive  to  undertake  the  drudgery  of  technical 
details,  would  also  be  free  from  that  professional  bias, 
which  too  often  interferes  with  a  just  appreciation  of 
facts  that  sophbtry  may  endeavour  to  elude,  but  which 
ignorance  alone  can  venture  to  deny.  He  indeed  will 
have  derived  from  history  but  few  of  the  salutary 
lessons  that  it  may  teach ;  he  wUl  have  but  a  superficial 
knowledge,  especially  in  this  age,  of  its  moral  value, 
and  of  the  philosophy  which  its  examples  inculcate, 
who  is  totally  ignorant  of  that  positive  law  which  is 
the  form  given  to  justice  by  difierent  communities. 
Varying  in  difierent  countries,  and  stamped  with  the 
impress  of  the  habits,  feelings,  and  passions  of  its 
authors,  this  law  will  still  be  found,  in  so  far  as  it  is 
entitled  to  respect,  in  so  &r  as  it  is  adequate  to  the 
wants  and  exigencies  of  the  community,  in  so  far  as 
it  is  irrefragable,  solid,  and  durable,  to  be  but  the 
modification  of  that  eternal  essence  which  man  may 
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indeed  conceal  or  adulterate,  but  which  it  is  beyond 
his  power  to  obliterate  or  to  destroy. 

As  the  same  law  which  holds  the  planets  in  their 
orbits  causes  the  drop  of  water  to  fall  back  into  the 
basin  from  whence  it  rose,  so  the  law  which  gives 
security  to  life,  and  is  the  bulwark  of  civility,  and  the 
law  which  regulates  the  most  mechanical  detail  of 
trivial  practice,  owe  their  binding  power  to  the  same 
cause,  and  derive  their  authority  from  the  same  prin- 
ciple. Different  writers  have  assigned  to  that  principle 
a  different  name ;  by  some  it  has  been  called  virtue, 
by  some  utility,  some  have  attributed  its  recognition 
to  an  inevitable  consequence  of  increasing  experience, 
others  have  appealed  for  its  sanction  to  a  law  innate 
and  universal.  But  be  its  origin  what  it  may,  the 
controversy  is  one  of  words  only,  so  long  as  all  agree 
that  it  speaks  a  language  which  none  but  those  de- 
pressed below  the  level  of  the  species  can  mistake, 
and  enforces  obedience  by  motives  that  none  but  the 
profligate  can  disobey. 

Thus,  although  it  may  be  difficult,  perhaps  impos- 
sible, to  trace  the  exact  confines  of  natural  and  positive 
law, — ^to  shew  precisely  when  an  institution  is  law, 
because  it  is  right,  and  when  it  is  right,  because  it  is 
law,  grievous,  indeed,  is  the  error  of  supposing  that 
they  must  not  ultimately  rest  on  the  same  foundation, 
and  that  the  one  must  not  always  be  the  measure  and 
criterion  of  the  other.  And  in  order  to  ascertain  the 
true  character  of  our  institutions  we  must  have  re- 
course to  history,  for  that  is  the  mirror  which  time 
holds  up  before  the  eyes  of  successive  generations,  and 
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in  which  the  foUies  and  errors  and  improvements  of 
those  who  have  pursued  the  same  path  with  themselves 
are  Buthfully  reflected.  The  laws  of  a  country  should 
be  considered  as  parts  of  one  great  whole,  for  in  this 
connection  alone  shall  we  be  able  to  find  their  real 
import  and  their  partial  justification.  But  let  us  not 
forget  that  what,  historically  speaking,  is  their  apology, 
is,  80  fitr  as  the  present  time  and  the  present  age  are 
concerned,  their  most  decisive  and  overwhehning  con- 
denmation. 

The  cradle  is  necessary  for  the  child;  but  let  us 
not  insist  on  rocking  the  grown  man  in  it.  Special 
pleading  (a) — ^unprofessional  judges — masses  of  writ- 
ten evidence  in  one  Court — want  of  publicity  in 
another — conflicting  systems  pursued  on  different 
sides  of  Westminster  Hall — statutes  which,  from  their 
number,  prolixity,  concision,  and  tautology,  are  the 
jest  and  scorn  of  Europe — ^fees  in  Courts  of  criminal 
justice— the  want  of  public  prosecutors — and,  above 
all,  the  absence  of  a  Code, — ^these  are  the  flagrant  and 
peculiar  evils  of  our  system, — evils  which  judges  and 
lawyers  in  all  times  have  eulogised,  but  which  no 

(a)  That  where  a  nation  has  so  far  advanced  in  civilisation  as  to 
recognise  property,  it  should  be  possible  that  the  stady  of  such  cases  as 
Brent*8  case  (2  Leon,  14),  Delamere*8  case  (Flowden),  Chadleigh*8  case 
(1  Coke  Rep.  120),  could  be  necessary  for  the  knowledge  of  the  laws 
which  regulate  its  distribution,  will  amace  our  posterity.  The  doctrine 
of  "  scintilla  juris**  to  feed  contingent  uses,  Popham*8  opinion  that  uses 
were  impious,  the  opinion  of  other  judges  that  the  estate  that  feeds  uses 
is  ^*  in  nubibus,  or  in  terrft,  or  in  custodlA  legis,**  are  proofs  of  portentous 
folly  that  no  human  beings  writing  on  any  subject,  no  Hindoo  faquir,  nor 
any  of  the  Sacheverells,  whether  of  Queen  Anne*s  time  or  our  own,  have 
ever  surpassed.    See  Sugden  on  Powers,  vol.  1,  chap.  2. 
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sophistry  and  no  mistaken  interest  will  long  be  able 
to  maintain.  If  any  labours  of  mine  shall  in  any 
degree  tend  to  awaken  the  community  to  the  great 
cause  of  Law  Reform,  I  will  cheerfully  encounter 
all  the  hostility  which  they  who  endeavour,  with 
whatever  success,  to  expose  inveterate  and  extensive 
evils  must  always  lay  their  account  to  meet.  The 
hatred  of  the  powerful,  and  the  rancour  of  the  base, 
— the  arrow  that  strikes  in  the  noon-day,  and  the 
pestilence  that  walks  in  darkness, — the  whisper  that 
vibrates  in  the  ear  of  greatness,  and  the  open  shout 
of  enmity  and  derision, — shall  be  welcome  in  such  a 
cause. 


cirri  ovx  Upfiuof  ovdc  pottopm 


If  no  risk  were  to  be  run,  what  child  or  what 
woman  might  not  attempt  reform?  The  most  selfish 
and  frivolous  of  coxcombs  might  endeavour  to  pro- 
mote the  public  good,  if  no  sacrifice,  no  industry, 
no  resolution  were  required  for  such  an  undertaking. 
"  Propositi  INVIDIA ,  morte,  poenft,  qui  nihilo  segnius 
rempublicam  defendit,  is  vir  vere  putandus  est." 
Obscurity  and  insignificance  are  a  scanty  price  for 
the  consciousness  of  having  acted  such  a  part, — a 
consciousness  that  must  fill  the  mind  with  a  satisfac- 
tion, for  the  want  of  which  no  splendour  or  station 
compensate,  as  it  is  one  which  no  external  honours 
can  bestow. 

Tbmplb, 
April,  IS50. 
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CHAPTER  I. 


Fbw  subjects  are  more  interesting,  none  more  instructivey 
if  properly  pursued,  than  the  progress  of  opinion.     It  confers 
oo  histoiy  its  chief  value — it  furnishes  philosophy  with  its 
most  certain  guide,  and  although  the  indications  of  its  path 
are  various,  the  codes,  institutions,  statutes,  and  judicial  pro- 
ceedings of  different  countries  may,  perhaps,  and  more  espe- 
cially, where  the  people  possess  anything  like  freedom,  be 
considered  its  most  authentic  and  abiding  monuments.     The 
popular  literature,  which  is  the  most  direct  representative  of 
the  time,  seldom  reaches  posterity,  nor  is  there  any  reason  to 
suppose,  that  this  age  and  country  will  furnish  more  than  the 
common  number  of  exceptions  to  so  general  a  rule.     Who 
now  reads  the  Jugemens  des  S^avans  or  even  Le  Clerc,  or 
the  Gentleman's  Magazine  or  the  Monthly  (a)  Review ;   nay, 
who  reads  Addison  or  Bolingbroke?    But  when  we  want  to 
know  the  full  extent  of  infamy  in  which  the  chosen  represen- 
tatives of  a  country  calling  itself  free  can  steep  themselves,  and 
to  what  lengths  their  abject  compliance  with  the  will  of  the 
worst  of  modem  tyrants  can  reach,  we  still  turn  to  the  statute 
book  of  Henry  the  Eighth.     When  we  desire  to  ascertain  the 
incorrigible  tendency  of  a  certain  class  of  the  community  to 
interfere  with  the  right  of  private  judgment,  we  refer  to  the  acts 

(a)  t.  e.  of  the  last  century. 
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of  Elizabeth  and  Charles  2,  passed  under  the  inflaenee  of  the 
hierarchy — and  if  it  is  our  object  to  prove  the  terrible  evils  of 
judicial  pedantry,  if  we  want  to  shew  how  substance  may  be 
sacrificed  to  form,  how  murder  may  be  committed,  and 
tortures  too  horrible  to  be  named,  inflicted  in  cold  blood  with 
legal  solemnity  under  the  eyes  of  the  stupid  multitude,  amid 
invocations  of  the  Deity,  and  solemn  panegyrics  from  the 
judges  on  the  humane  impartiality  of  the  law,  which  after 
several  pages  of  gibberish  had  been  mumbled  to  a  prisoner 
condemned  him  to  an  excruciating  death,  sometimes  without 
any  trial  at  all,  and  always  without  allowing  his  witnesses  to  be 
sworn,  we  still  think  of  the  scenes  in  which  the  lawyers  of 
the  Tudors  and  Stuarts,  the  Cokes,  and  Saunders^  and  Scroggs, 
and  Sawyers,  and  Jefireys's,  were  actors. 

So  too,  the  abolition  of  all  the  feudal  abuses  in  one  night, 
amidst  the  first  transports  of  recovered  freedom,  in  the  first 
thrill  of  a  regenerated  nation,  and  the  enactment  of  the  Code 
Napoleon,  that  greatest  trophy  of  modem  v^isdom,  after  long 
and  searching  deliberation  are  as  characteristic  of  the  genius 
of  the  French  people,  and  its  aptitude  for  jurisprudence,  as 
the  preservation  of  trial  by  battle  till  the  year  1820,  the  actual 
existence  among  us  of  the  method  of  pleading  in  force  in 
Edward  the  First's  time,  the  timid  reform,  and  pertinacious 
defence  of  the  most  flagrant  abuses,  are  of  the  English  dislike 
to  change,  and  surprising  incapacity  for  generalization. 

The  Law  of  Evidence,  which  I  now  propose  to  investigate, 
is  also  one  of  the  landmarks  of  civilization  which  it  is  impos- 
sible for  the  philosophical  inquirer  to  overlook  It  well 
deserves  the  attentive  examination,  not  of  the  jurist  only,  but 
of  all  who  study  with  interest  the  subject  I  endeavour  to  re- 
commend. It  constitutes  a  most  important  part  of  human 
opinion ;  it  has  fluctuated  with  the  vicissitudes  of  society ;  it 
has  advanced  with  its  progress,  and  declined  with  its  degrada- 
tion. For  it  was  when  all  the  resources  of  superstition  were 
exhausted,  when  the  relics  which  were  the  most  awful  of  all 
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guarantees  in  a  barbarous  age,  fiuled  to  ensure  the  veracity  of 
a  witness,  that  the  judge  in  mere  despair  and  conscious  of  his 
inability  to  discover  the  truth,  called  upon  Providence  to 
supply  by  a  special  interpodtion,  the  want  of  human  judg- 
ment, and  sagacity.  This  is  the  origin  of  ordeal  and  trial  by 
battle.  Afterwards,  we  find,  that  owing  to  the  Roman  law^ 
which  the  church  was  not  able,  nor,  indeed,  willing  altogether 
to  corrupt,  some  rules  of  evidence  were  laid  down,  and  a 
regular  system  of  examination  was  established.  The  system 
of  examination  stiU  blindly  followed  in  our  Court  of  Chancery, 
ori^ated  beyond  all  doubt,  with  the  church  in  the  middle 
ages;  and  while,  notwithstanding  the  authority  of  the  churchy 
the  more  beneficial  principles  of  public  trial  were  slowly 
making  their  way,  the  judicial  history  of  Europe  teems  with 
evidence  of  the  little  reliance  that  can  be  placed  on  human 
testimony — chaiges  that  we  know  to  be  impossible,  of  witch- 
craft, of  direct  intercourse  with  evil  spirits,  were  solemnly 
confessed  by  wretched  victims,  bewildered  by  terror,  and 
infatuated  with  superstition.  I  propose  to  state  the  rules  of 
evidence  as  established  by  the  Law  of  Justinian,  by  the  Canon 
Law,  by  the  French  Law,  as  it  existed  in  the  time  of  Pothier, 
and  as  it  is  modified  by  the  Code  Napol^n,  and  to  trace,  as 
fiur  as  they  can  be  traced,  in  proceedings  confused,  flexible, 
and  anomalous,  as  our  criminal  trials,  where  the  decision  of 
one  judge  was  often  overruled  by  his  successor,  the  gjradual 
application  of  the  principles  of  the  law  of  evidence,  as  it  is 
at  present  exemplified  in  English  courts  of  justice. 

BOMAN  LAW  OF  EVIDEMCB  (6). 

To  suppose  that  any  (act  can  be  known  to  any  intellect 
without  evidence,  is  absurd  and  implies  a  contradiction.  If  a 
fisK^t  is  evident  to  any  understanding,  there  must  be  evidence 

(b)  ^*  L*e8prit  ne  salt  y^ritablement  que  ce  qn*il  voit  avec  Evidence.** 
Malebrantshe  Recherche  de  la  Verity  Liv.  8,  c.  4. 
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of  it  visible  to  that  understanding.  No  mind  created  or 
uncreated  can  see  evidence  where  there  is  none,  for  that  is 
to  see  that  to  be  which  is  not;  and,  therefore,  supposing  what 
is  im{K)ssible,  any  truth  absolutely  without  evidence,  such  a 
truth  would  be  necessarily  and  for  ever  unknown.  Infinite 
wisdom  will  discern  what  to  all  other  beings  is  inscrutable ; 
but  it  will  not  discern  that  which  does  not  exist,  for  to  it  that 
non-existence,  as  to  which  created  minds  may  doubt,  will  be 
certain  and  apparent. 

The  word  which  most  nearly  corresponds  to  our  term 
evidence  in  the  Roman  law,  is  prcbatio;  both  expressions  com- 
prehend everything  by  which  a  doubtful  matter  may  be 
rendered  more  certain  to  the  judge.  It  would  be  erroneous 
to  suppose,  from  the  mutilated  fragments  of  Roman  law, 
which  we  possess,  that  the  wholesale  exclusion  of  particular 
classes  of  witnesses,  was  in  that  system  a  positive  and  inflexible 
maxim.  The  rescript  of  Hadrian  to  Varus,  to  the  effect  that 
the  judge  is  best  able  to  ascertain  what  degree  of  credit  is  due 
to  witnesses,  shews  that  many  of  the  objections  which  later 
civilians  applied  to  the  competence,  were,  in  fact,  aimed  at 
the  credibility  of  witnesses  (a).  So,  in  the  rescript  in  which 
that  of  Hadrian  is  cited,  the  general  principles  of  evidence 
are  insisted  upon.  ''What  ailments  and  in  what  degree, 
amount  to  proof  in  each  case  cannot  accurately  be  defined. 
Sometimes  the  number  of  witnesses — sometimes  their  rank 
and  authority — sometimes  the  unanimous  voice  of  public  fame, 
establishes  the  proof  of  the  matter  under  investigation.  All 
the  direction  I  can  give  is,  that  you  should  not  tie  yourself 
down  to  any  one  particular  species  of  proof,  but  allow  your 
own  belief  to  decide,  what  is  and  what  is  not  sufiiciently  esta- 
blished" (6).  Much  has  been  written  on  the  subject  of  the  law 
of  evidence,  especially  in  later  times,  by  persons  learned  in  the 

(a)  Dig  22.  3 ;  Cod.  4.  19 ;  Pig.  22;  5  God.  4.  20. 
{h)  Burke,  vol.   14.    Report  of  the  Committee  to  inspect  Lords* 
Journals,  vide  note  (/>),  page  20. 
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Roman  law^  and  much  ingenuity  has  been  employed  on  the 
doctrine  of  indications  and  presumptions.  The  subtile  dis- 
quisitions on  these  and  other  matters  of  jurisprudence,  before 
the  complete  revival  of  letters,  often  degenerate  into  absurdi- 
ties so  gross  that  they  almost  remind  the  reader  of  the  English 
reports,  and  justify  the  severe  censure  of  Rabelais,  who  was  a 
complete  master  of  that  and  every  other  branch  of  learning. 

So  various  and  fleeting,  however,  are  the  motives  which 
govern  human  afiairs,  the  forms  which  they  assume,  and  the 
efiects  which  they  produce,  that  no  attempt  entirely  to 
methodize  the  rules  of  evidence,  can  be  successful  and  com- 
plete. The  only  universal  rule  that  can  be  laid  down  is,  that 
the  best  evidence  should  be  given  of  which  the  case  admits. 
To  all  other  rules,  even  to  the  soundest  and  most  general  of 
all,  the  exclusion  of  hearsay,  exceptions  must  be  numerous, 
and  the  wider  and  more  comprehensive  the  view  may  be  that 
the  student  takes  of  this  vast  and  almost  infinite  subject,  the 
more  disposed  will  he  be  to  adopt  the  maxim  always  acted 
upon  by  Lord  Mansfield,  though  fi'equently  rejected  by  the 
narrowness  of  the  present  age,  that  it  were  better  there  were 
no  rules  than  that  there  should  be  no  exceptions. 


ONUS   PROBANBL 


The  first  and  most  important  question  presented  by  the  law 
of  evidence,  is  on  whom  does  the  ^^onus  proband!"  rest? 
This  was  answered  by  the  civilians ;  first,  by  the  maxim,  that 
it  was  for  the  actor  to  prove  his  case ;  and  secondly,  that  he 
who  made  an  allegation  was  to  prove  it,  ^'  ei  incumbit  pro- 
batio  qui  dicit  non  qui  negat"  The  defendant,  on  the  other 
hand,  who  admitted  the  truth  of  the  plaintiflTs  case,  but  an- 
swered it  by  the  allegation  of  some  fiu^t,  which,  if  true,  put  an 
end  to  his  demand,  was  bound  to  prove  that  allegation. 

Reus  in  exceptione  actor  est  **  If,"  says  the  Code  de  except, 
si  quidem,  '*  you  say  the  plaintiff  cannot  establish  his  case  by 
proof,  no  other  defence  is  necessary ;  but  if  you  confess  the 
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truth  of  his  statement,  and  assert  a  reason  against  its  conse- 
quences, that  is  the  matter  of  investigation." 

Thus  the  general  rule  of  law  was  clear  and  certain.  That 
when  the  &ct  on  which  the  plaintiff  rested  his  case  was  denied 
by  his  antagonist,  the  burden  of  proof  was  on  the  plaintiff — 
to  this  principle  and  the  specified  exceptions,  every  case  in 
the  Digest  may  be  reconciled. 

When  the  fsict  was  not  denied,  by  the  defendant,  when  in 
the  words  of  the  Roman  jurists,  the  ezceptio  became  the 
intentio;  as  we  should  say,  the  plea  took  the  place  of  the 
declaration,  (c) ''  Reus  probare  debet  ezoeptionem  quasi 
intentionem,"  and  several  instances  are  given  in  the  Digest, 
22.  3*  19.  ''In  ezoeptionibus  dicendum  est  reum  partibus 
actons  fungi  oportere,  ipsumque  ezceptionem  velut  intentionem 
implere,  ut  putas  si  pacti  conventi  ezceptione  ntatur,  docere 
debet  pactum  conventum  fiEustum  esse."  p»  11.  As  an  instance 
of  the  application  of  this  rule,  the  case  may  be  cited  in  which 
the  heir  is  sued  by  a  l^atee*  He  defends  himself  by  the 
Falcidian  law,  that  is,  by  asserting  that  the  estate  of  the  de- 
ceased is  insuffidentp— here  the  onus  of  the  proof  is  on  the 
heir.  He  admits  the  will  and  the  bequest,  and  is^  therefore, 
bound  to  shew  why  the  obligation  apparently  thence  arising 
does  not  exist  There  is  a  law  in  the  Code  swe  possidetis  (if), 
which  flings  the  onus  of  proof  even  on  the  possessor  of  an 
estate.  Two  emancipated  sons  were  in  possession  of  a  farm ; 
this  fium,  after  the  death  of  their  &ther,  was  claimed  by  his 
heirs;  they  alleged  that  it  had  been  given  to  them  by  their 
fitther,  and  it  was  held  that  they  were  bound  to  prove  this 
allegation.  ''Mirum  quidem  plerisque  videtur,"  says  Donellus, 
*'  cur  eos  qui  possessores  erant  aliquid  probare  debere  dicant  f 
but  he  adds,  there  is  nothing  strange  about  the  matter. 
''  Nam    cum   ea  praedia  fuerint  patris  decessoris  vel  ips& 

(c)  CuJM.  7.  S72.  Anglic^  As  it  is  for  the  plaintiff  to  prove  his 
declaration,  it  is  for  the  defendant  who  admits  and  answers  it  to  prove 
his  plea. 

(d)  Cod.  5.  19,  §  16. 
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eiaancipatorani  confesoione  •  •  •  .  constet  autem  petitores  ei 
faaeredes  exstittsse"  .  •  •  •  '^  quia  possesBoresfiu^tum  esse  dicunt 
quod  nan  constat— et  adversarii  negant  ex  eadem  regul&  quo- 
bare  illoa  oportet"  So  the  general  rule  was  that  the  affirma- 
tive and  not  the  negative  was  to  be  proved;  but  this  rule 
admitted  three  exceptions: — 

First,  when  although  the  phrase  was  negative,  it  involved 
an  affirmation,  '^  forma  verborum  negativa  re  ipsa  affirmativa 
eaty^  as  if  the  suitor  said  that  the  son  was  not  emancipated,  or 
that  his  house  was  not  liable  to  a  particular  servitude. 

Secondly,  if  the  presumption  was  in  favour  of  the  affirma- 
tive ;  so  according  to  the  very  elegant  and  refined  (e)  reasoning 
of  Paolus,  in  the  case  where  the  defendant  allowed  money  to 
have  been  paid  to  him,  but  asserted  that  the  payment  was  in 
discharge  of  a  debt,  Paulus  held  that  it  was  for  the  plaintiff  to 
shew  that  the  money  paid  was  not  a  debt 

Thirdly,  when  the  burden  of  proof  was  cast  on  the  de- 
fendant, who  denied  a  hct  on  account  of  his  official  character, 
e.  ^.  if  the  guardians  of  a  ward  were  insolvent,  and  unable  to 
liquidate  the  debts  due  from  them  to  their  ward's  estate*  The 
magistrate  who  appointed  them,  if  he  denied  that  they  were 
insolvent  at  the  time  of  their  appointment,  was  obliged  to 
prove  his  assertion. 

But  it  may  be  remarked,  that  in  most  suits^  both  parties 
affirm  one  set  of  propositions,  and  deny  another;  and  the  rule 
**  nobody  is  bound  to  prove  a  negative,"  which  common*place 
people  are  so  fond  of  quoting,  even  when  it  is  not  false,  is  liable 
to  great  doubt  and  must  be  taken  with  many  exceptions. 

Hie  trite  absurdity,  that  no  one  is  bound  to  prove  a  n^ative, 
owes  its  origin  to  the  misinterpretation  of  the  following  passage 
in  the  Code,  lib.  iv.  tit.  19,  s.  23.  '*  Actor  quod  asseverat 
probare  se  non  posse  profitendo,  reum  necessitate  monstrandi 

(e)  22  Dig.  22.  3.  25.  1.  But  if  the  defendant  denied  the  receipt  of 
the  money  in  the  first  instance,  and  the  payment  of  it  was  proved,  the 
onus  of  shewing  that  it  was  a  debt  was  cast  on  the  defendant. 
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coDtrariam  non  astringit  quum  per  renim  naturam  factum 
negantU^  probatio,  nulla  sit''  The  meaning  is  clearly  qualified, 
but  the  latter  part  of  the  sentence  was  taken  without  reference 
to  the  former,  and  turned  into  a  universal  proposition.  The 
Commentary  of  Cujacius,  torn.  7,  p.  867>  is  worth  quoting,  as 
it  puts  the  whole  matter  in  a  very  clear  light. 

*^  Sunt  quasdam  n^ationes,  quae  effectu  affinnationes  sunt, 
ut  habemus  de  actionibus  negatoriis  in  §  seque,  de  action,  ut, 
si  nego  testatorem  fuisse  sanas  mentis,  affirroo  furiosum  fuisse: 
itaque  probare  debeo,  L  nee  codicillos,  c.  de  codicilL  Sic 
etiam,  si  nego  adversarium  aliquid  jure  posse  fiicere,  id  dico, 
non  potest  hoc  jure  facere,  utor  auctoritate  juris,  eam  debeo 
proferre,  vel  legem  vel  constitutionem,  qua  id  probetur,  L  5, 
hoc  tit  Nam  in  probationibus  non  sunt  tantum  testes,  sed 
etiam  leges,  item  quasstiones,  id  est  tormenta :  Item  ju^uran- 
dum.  Item,  si  nego  emancipationem  esse  factam  praesentibus 
testibus,  vitium  emancipationis  allego.  Itaque  id  probare 
debreo,  d.  1.  5,  hoc  tit  Item,  si  nego  me  Romae  fuisse  eo 
tempore,  quo  caedes  facta  est,  id  dico,  me  alibi  fiiisse,  id  pro- 
bare  debeo,  1.  pen.  in  fi.  c.  de  contr.  stipuL  Item,  si  nego  te 
esse  ex  ilia  gente,  vel  propter  emancipationem,  qua  constat 
tolli  gentem,  vel  quia  dico  quod  sis  suppositus,  id  probare 
debeo.  Et  sic  fieri  potest,  ut  cum  de  gente  quaeritur,  uterque 
probet,  quae  ex  his  validiores  sint,  judex  aestimabit  verum 
inficiationes  per  rerum  naturam  non  possunt  probari,  ut  si 
accusatus  caedis  dicat  non  feci." 

There  is  a  remarkable  law  (/),  which  flings  the  burden  of 
proof  on  the  defendant,  where  the  plaintiff  substituted  a  legal, 
for  an  illegal  will ;  if  in  the  first  will  there  was  a  tacitum  fidei 
commissum,  a  trust  that  the  heir  would  pay  a  sum  to  a  person 
whom  the  law  would  not  allow  to  receive  it,  which  sum  was 
forfeited  to  the  state,  and  this  (though  no  mention  was  made  of 
it  in  the  will),  was  proved  by  the  guarantee  given  by  the  heir 

(/)  Dig.  22,  tit.  39, 1.  3 ;  Cujacius,  vol.  7,  p.  867,  b.  10, 1.  4. 
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for  its  execution ;  then  in  the  event  of  a  second  will,  it  was 
for  the  heir  to  prove  that  the  testator  had  changed  this  illegal 
intention,  '^probatio  mutatse  voluntatis  ei  incumbit  qui  con- 
venitur."  The  presumption  which  exists  against  the  heir  flings 
the  harden  of  proof  on  him. 

So  the  buyer  of  a  runaway  slave,  if  he  wished  to  recover  the 
price  from  the  seller,  was  bound  to  shew  that  the  slave  had  run 
away  while  in  the  possession  of  the  latter,  and  for  this  purpose 
the  slave  was  a  sufficient  witness,  in  the  absence  of  other 
prooi^  ^'servi  responso  standum  est;" — if  the  heir  was  not  men- 
tioned in  an  obligation,  the  burden  of  proof  rested  with  him 
who  wished  to  shew  that  the  testator  did  not  mean  to  com- 
prise the  heir,  "  quia  plerumque  tam  haeredibus  nostris  quam 
nobismet  ipsis  cavemus." 

PRESUMPnOKB. 

The  civilians  and  canonists  of  the  middle  ages  distinguished 
three  sorts  of  presumptions. 

1.  Praesumptiones  juris  et  de  jure,  against  which  no  evidence 
was  allowed.     These  were  unknown  to  the  Roman  law. 

2.  Praesumptiones  quas  solae  fidem  non  faciunt  sed  si  alia 
concurrant  juvant  ad  fidem  faciendam.  Of  this  an  instance 
will  be  found.  Dig.  22.  3.  26,  *<  Procula  quum  magnae  quanti- 
tatis,"  &c.     These  were  called  ^*  hominis." 

3.  Praesumptiones  juris,  which  were  assumed  till  the  con- 
trary was  proved  to  be  true,  e.  ^.,  that  every  citizen  was 
qualified  to  take  advantage  of  a  legal  right     Dig.  22. 3. 19.  2. 

That  the  heirs  of  a  contracting  party  were  included  in  his 
contract,  '*  Si  pactum  factum  sit  quo  haeredis  mentio  non 
fiat"  • .  • .  *Me  ipso  duntaxat  non  de  haerede  ejus  quoque  con- 
venisse  petitor  probare  debet  quia  plerunque  tam  heredibus 
nostris  quam  nobismet  ipsis  cavemus.**    Dig.  22.  3.  9. 

That  a  formal  act,  as  emancipation,  was  valid.  That  a  debt 
was  paid  when  the  instrument  securing  it  was  cancelled. 
Dig.  22.  3.  24. 

Solemn  declarations  of  i>arents  in  questions  of  status,  but 
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Dot  onder  all  circamstances,  as  ^a  matre  irata."  Dig.  22.  3. 
29.  §  1.  In  questions  of  status,  the  actnal  possession  or 
i^parent  possession.  **  Siquidem,"  sajs  Ulpian,  the  suiUnr, 
"  in  possessioue  libertatis  fait  sine  dnbio  ipsum  oportebit 
ingenuitatis  cansam  agere  docereqoe  se  ingennom  ease,  on 
vero  in  possessione  ingenuitatis  sit  et  libertinus  esse  dicatur 
•  .  • .  hoc  probare  debet  qui  eum  dicit  libertmn  soimi.' 

The  exception  to  this  role  was,  where  the  actual  state  of 
things  had  been  caused  by  Yi<dence.  ^  Si  qub  liberum  homi- 
nem  vi  rapuerit  in  yinculis  habuerit  is  indignissime  commo- 
dum  possessoris  oonseqneretor."  The  student  of  histoiy  may 
remark  the  symptoms  of  the  advancing  decrepitude  of  the 
empire,  and  the  growing  difficulty  fji  pnmding  functionaries 
for  the  irksome  duties  cast  on  five  citizens;  in  the  laws  of  the 
emperors,  declaring  that  the  mere  fiict  of  having  filled  stations 
of  trust  and  honour  (especially  that  of  '*  limenarcha,"  or  super- 
intendent of  a  port),  was  no  presumption  against  a  servile 
condition.     Cod  de  liber  causa,  7.  16. 11 ;  7.  16.  38. 

WRITTEN  EYIDENCB  (g). 

The  principle  of  the  early  civilians,  as  to  the  admission  of 
oral  and  written  evidence,  is  laid  down  by  Gains,  Dig.  22.  4. 
*'  In  re  hypothecsB  nomine  obligata  ad  rem  non  pertinet, 
quibus  sit  verbis,  sicuti  est  et  in  his  obligationibus,  quae  con- 
sensu contrahuntur;  et  ideo  et  sine  scriptura  si  convenit,  ut 
hypothecie  sit,  et  probari  poterit,  res  obligata  erit,  de  qua 
conveniunt  Fiunt  enim  de  his  scriptures,  ut  quod  actum 
est,  per  eas  facilius  probari  possit;  et  sine  his  autem  valet, 
quod  actum  est,  si  habeat  probationem,  sicut  et  nuptise  sunt, 
licet  testatio  sine  scriptis  habita  est"  (A). 

Paulus,  Liv.  5,  tit  15,  §  4,  draws  the  distinction  with  great 
accuracy :  "  Testes  cum  de  fide  tabularum  nihil  dicitur  adversua 

(g)  "  Instrumentoram  nomine  ea  omnia  accipienda  sont  quibus  causa 
instrui  potest.**  22.  4.  2.  Dig.  But  in  a  narrower  sense  it  was  confined 
to  written  evidence. 

(A)  ^  ProfKrietatis  dominium  non  iantnm  instrumento  emptionis  sed  et 
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scriptufam  interrogari  noo  poesont,"  that  is,  where  the  authen- 
ticity of  the  written  instrument  is  undisputed,  oral  eyidence  is 
not  admissible  to  contradict  it  So  in  the  first  Law  Cod.  de 
testibusy  "contra  scriptnm  testimonium,  non  scriptum  testi«- 
monium  non  fectur." 

Justinian  limited  the  right  of  oral  proof;  where  the  debt 
was  founded  on  a  written  document  he  forbad  the  use  of  oral 
testimony,  unless  the  debtor  could  produce  five  witnesses  who 
would  swear  that  they  saw  him  pay  the  creditor,  '^debent 
testari  se  vidisse  debitorem  solyentem,  non  etlam  se  audisse  id 
ex  aliis.'*    Cuj.  vol.  9,  p.  279.    *'  Vel  testari  debent  se  au- 
disse creditorem  dicentem   sibi  solutam  pecuniam'' — and  it 
was  necessary  that  they  should  have  been  summoned  for  the 
express  purpose — <<non  rogatis  non  creditur."    I^  however, 
the  written  evidence  was  destroyed  or  had  perished  by  acci- 
dent, or  if  the  transaction  had  not  been  consigned  to  writing, 
he  allowed  the  oral  evidence  of  five  witnesses  not  ^^rogati," 
to  dischaige  the  debtor;  this  he  thought  the  utmost  limit 
(prout  possibile  est)  to  which  it  was  possible  for  him  to  pro- 
ceed.   We  shall  presently  see  that  in  France,  and  England, 
the  principle  acted  upon  by  Justinian  has  been  much  de- 
veloped, in  its  application. 

A  writing  produced  against  any  one  in  a  court  of  justice,  is 
either  public  or  private ;  if  private,  it  is  written  by  the  party 
against  whom  it  is  produced,  or  by  the  party  who  produces  it^ 
or  by  neither.  If  it  was  written  by  the  party  in  whose  favour 
it  was  produced,  it  was  of  itself  unavailing. 

*'  Instnimenta  (t)  domestics  sen  annotatio  si  non  aliis  quoque 
adminialis  non  adjuvetur  ad  fidem  sola  non  sufficit;"  again, 
**  Rationes  defuncti  quss  in  bonis  inveniuntur  ad  probationem 
sibi  debitse  quantitatis  solas,  non  su£Scere  seepe  res  scriptum 
est,"  but  they  might  be  a  foundation  for  the  oath.    The  same 

qubnseniiqiie  aHis  l^timia  probfttionibus  oetenditur.**  Cod.  4.  19.  4, 
and  ib.  §  12 ;  ib.  §  9.  If  the  written  documents  were  lost  other  proof  was 
received.    Cod.  4.  21.  8 ;  Cod.  5.  12.  15. 

(0  Code  Civil,  1329.    Lib.  6,  Cod.  de  Probat.  10. 
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principle  was  applied  where  the  deceased  in  his  will  declared 
certain  sums  to  be  due  to  him,  and  certain  people  to  be  his 
debtors.  Gallienus  enforced  it  even  where  the  fiscus  was  a 
party :  **  Ezemplo  pemiciosum  est  ut  ei  scripturse  credatur  qua 
unusquisque  sibi  debitorem  constituit." 

This  was  a  doctrine  as  old  as  Cicero  (A).  **  Suum  codicem 
testis  loco  recitare  arrogantise  est'*  Pro  R.  Am.  So,  Siculus 
Flaccu8(/),  a  writer  de  re  rustica,  tells  us  that  the  models 
of  estates  made  by  the  proprietors  for  themselves  were  not 
evidence.  *^  Quidam  vero  possessionum  suanim  privatim 
formas  fecerunt  quae  nee  ipsos  vicinis,  nee  sibi  vicinos  obligaiit 
quoniam  res  est  voluntaria."  It  was  also  a  rule  of  Roman  law, 
borrowed  from  the  Greeks,  that  oral  evidence  was  not  admis- 
sible to  contradict  a  written  document  agreed  upon  by  the 

parties,  3ypaxl)ot  /iaprvpla  Korii  iyyp^tfiov  fMoprvpias  ttrxvfUf  Ay  dvvoixu, 

which  Paulus  has  copied,  **  si  de  fide  tabularum  nihil  dicitur 
testes  adveisus  scripturam  interrogari  non  possunt**  (m).  In 
general,  written  evidence  was  not  necessary,  but  if  the  parties 
had  agreed  that  the  contract  should  be  in  writing,  parol  evi- 
dence could  not  be  adduced.  The  documents  admissible, 
were  syngraphse,  chirograph8e(n),  acceptilationes,  apochse,  anta- 
pochae,  and  in  some  cases  written  depositions.  The  apocha 
was  the  receipt  given  to  the  debtor  by  the  creditor,  the  anta- 
pocha,  the  acknowledgment  given  to  the  creditor  by  the 
debtor,  as  a  bar  to  the  prescription  of  his  debt,  for  the  pay- 
ment of  interest  within  thirty  years,  took  the  debt  out  of  the 
operation  of  the  law  of  prescription.     The  form  of  the  anta- 

(k)  This  would  have  disposed  of  the  case  of  Searle  o.  Lord  Barrington, 
in  which  it  was  held  that  In  an  action  on  a  bond,  a  receipt  for  interest, 
indorsed  by  the  creditor,  took  the  case  out  of  the  Statute  of  Limitations. 
*'  Personne  ne  peut  s*acqu^rir  un  droit  ni  se  rendre  cr^ancier  d*un  autre 
par  des  actes  qu*il  puisse  fure  k  sa  volenti."    Domat.  2. 153. 

(I)  De  conditionibus  agrorum  **  Quidam  formas  quorum  mentio  est  in 
sere  sculpserunt." 

(m)  **  Nisi  scilicet  id  nominatim  actum  sit  inter  oontrahentes,  ut  con- 
tractus redigeretur  in  scriptis — ^aliter  enim  contractus  sine  scripturd  non 
valet/*    Cujac.  10.  968. 

(n)  Novell.  73;  Novell.  49.  1.  2;  Novell.  90.  1.  2. 
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pocha  was : — '*  Titius  fateor  me  Caio  anno  illo  die  ilia  tot  sol- 
visse  annul  reditos  nomine  qaem  ei  debeo  ob  fundum— vel 
tot  uBurarum  nomine  ob  creditam  mihi  pecuniam."  So  the 
documents  drawn  by  the  Tabelliones  (o),  the  Monumenta 
Census,  and  the  Acta  Judiciaria,  were  conclusive  evidence. 
The  Code,  1.  2,  Lex  Cornelia  de  Fakis,  shews  that  a  public 
document  proved  itself,  and  could  only  be  impeached  by  him 
who  asserted  it  to  be  a  forgery. 

If  the  instrument  was  written  by  a  stranger  to  the  cause,  it 
was  inadmissible. 

The  formal  declaration  (in  actis)  of  the  parents  to  the  status 
and  birth  of  the  child,  **  Sive  hunc  filium  suum  esse  sibi  eo 
die  natnm  sive  non  esse  in  actis  professi  sunt,"  Donellus,  1341, 
was  an  exception  to  this  rule  (p).  Julius  Capitolinus,  in  the 
Life  of  Marcus  Antoninus,  tells  us,  that  the  emperor  ordered 
the  birth  of  every  free  citizen  to  be  registered  with  the  prae- 
fectus  sBrarii.  He  also  established  public  officers  of  registration 
all  over  the  empire,  who  were  so  far  to  discharge  the  duty 
fulfilled  by  the  preefectus  aerarii  at  Rome,  in  the  provinces, 
**  Ut  si  quando  de  statu  quaestio  esset  probationes  indepeter- 
entur  quis  a  quo  editus  esset"  So  the  letters  written  by 
fathers  as  to  their  children,  if  clearly  authenticated,  ''Proba- 
tiones quae  de  filiis  dantur  non  in  sola  affirmatione  testium 
consistere,  sed  et  epistolas  qutB  (q)  uxorSnu  missiB  alkgarentur 

(pi)  FrocopinB  has  described  the  Tabellio,  M  r^r  iyopag  KoBfuuvot  ^f, 
^crrXft  rh  t&p  ir6kiT»v  ypafifwrtia  tKoaroi  oUtltug  iirurtfipaylpttv  avrbs 
ypafifia<nyf  ^vircp  ro^cXXi^ya  xaXovtri  p^fjAtoi, 

(p)  "  Liberates  causas  ita  munivit  ut  primus  juberet  apud  pnefectos 
nrarii  Satumini  unumquemque  cWium  natos  liberos  profiteri  intra 
trigesimum  diem  nomine  interposito,  per  provincias  Tabulariorum  pub- 
licorum  usum  instituit  apud  qnos  idem  de  originibus  fieret,  quod  Bomse 
I4>ud  pnefectos  sBrarii.**  Jul.  Cap.  Yit.  In.  An.  For  the  old  law,  see 
Suetonius  Tiber.  5 ;  Caliq.  8. 

(q)  This  illustrates  the  absurdity  of  the  decision  in  Doe  dem.  Wright 
9.  Tatham,  by  which  in  a  question,  whether  A.  was  or  was  not  insane,  let- 
ters by  third  and  entirely  disinterested  parties,  written  to  A.,  and  treating 
him  as  sane,  were  held  inadmissible.    It  u  difficult  to  conceive  evidence 
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si  de  fide  earum  constiteiit  Donnullam  vioem  iDstmiii^iitoraTn 
obtinere  decretum  est ;"  (as  in  their  registers  the  time  of  birth 
was  stated,  we  find  them  repeatedly  cited  as  evidence  of  age). 
And  the  principle  of  this  decision^  says  Donellus,  is  most  just, 
and  his  words  are  well  worth  quoting: — *'Non  tam  enim 
honim  professio  est  de  se  ad  alium  perdnente  quam  de  sua 
cum  de  Uberis  affirmant  et  profitentur  aliquid  cum  praesertim 
id  turn  &ciunt  cum  nullum  adhuc  commodum  ant  incommo- 
dum  filiomm  versatur  quo  tempore  eorum  professio  ab  omni 
mendacii  suspicione  maxime  aliena  est,  quia  sane  nihil  fbit  cur 
in  ea  rementiatur." 

A  party  then  only  can  be  affected  by  documents  which  he, 
or  some  person  by  his  order,  has  written ;  but  even  a  (chiro- 
graph) writing  in  the  hand  of  the  person  sought  to  be 
charged  with  a  debt  (for  the  Roman  law  knew  nothing  of  our 
distinction  about  deeds)  did  not  prove  the  debt  or  security, 
unless  the  cause  of  the  obligation  was  specially  set  out  in 
the  document  produced;  ^sin  cautis  indebite  exposita  ease 
dicitur  et  indiscreti  loquitur."  Nay,  even  if  (r)  in  (me  written 
document,  produced  and  admitted,  any  mention  was  made  of 
another  written  document,  the  production  of  the  latter  was  not 
excused,  nor  could  any  statement  or  recital  in  the  first  be  ad- 
missible to  prove  a  debt  or  obligation  set  out  in  the  second. 
But  the  literal  copy  of  an  inventory,  taken  before  a  judge  and 
with  his  authority,  was  admitted,  **  haec  enim  non  exempla 

more  Batis&ctory,  or  which  any  one  axuuoiu  to  ascertain  the  truth 
would  seize  upon  with  more  avidity.  Mr.  Baron  Alderson's  argument  is, 
however,  a  most  acute  and  ingenious  defence  of  the  English  law. 

(r)  **  Commemorataonem  in  chirographo  pecuniarum  quae  ex  alift 
causA  deberi  dicuntur,  vim  obligationis  non  habere.**  Dig.  22,  §  3,  31 ; 
NovelL  119 ;  nor  was  the  omission  to  recite  a  sum  which  it  was  not  the 
object  of  the  deed  to  secure  any  argument  to  prove  such  a  sum  not  due. 
Dig.  44,  §  7,  29.  "  Lucio  Titio  quum  ex  cau5&  debiti  pecunia  deberetur 
et  eidem  debitori  aliam  pecuniam  crederet,  in  cautione  pecunise  debits^ 
non  adjecit  sibi  pneter  eam  pecuniam  debitam  sibi  ex  causft  judicati. 
Qttsnro  an  mtegras  sint  utneque  Ludo  litio  petitiones  Paulus  respondit 
nihil  proponi  cur  non  sint  integne.** 
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sed  aathentica  recte  dizeri&''  Private  instramcnts  might,  as 
has  been  said,  be  disputed,  and  even  if  tbey  had  been  once 
admitted,  the  party  might  recall  his  admission  (s). 

If  the  party  admitted  the  instrument  to  be  in  his  hand- 
writing but  yet  disputed  the  truth  of  what  he  had  written, 
and  if  he  admitted  that  no  violence  had  been  used  towards 
him,  and  that  he  had  not  signed  one  instrument  while  he 
supposed  himself  to  be  signing  another,  but  affirmed  that  he 
had  acknowledged  the  receipt  of  money  which  he  expected  to 
be  paid,  but  which  had  been  withheld^  or  that  for  some  reason 
or  other  he  had  been  obliged  to  conceal  the  truth,  he  was 
bound  to  prove  his  case  by  written  documents ;  for  instance, 
if  a  legacy  of  fifty  aurei  was  left  and  the  heir  made  himself 
responsible  for  a  hundred,  he  might  produce  the  will  to  cut 
down  his  obligation.  If,  however,  the  defendant  relied  on 
fraud  or  violence  he  might  prove  his  case  by  witnesses. 

Hitherto  it  has  been  taken  for  granted,  that  the  documents 
produced  were  genuine ;  but  if  their  authenticity  was  disputed, 
another  dass  of  questions  arose  {t),  first,  we  come  to  the  divi- 
sion between  public  and  private  documents.  Public  documents 
were  those  either  comprehended  actis  publicis,  or  registered 
among  them  by  the  advice  or  command  of  later  emperors 
(actis  insinuata).  Such  were  records  of  public  trials  kept  in  the 
place  assigned  for  their  custody,  or  declarations  made  before 
a  magistrate  and  inserted  solemnly  among  the  public  archivea 


(s)  Bat  if  the  party  had  formallj  renounced  them  he  could  not  bring 
them  forward.    God.  de  IVobat.  4. 19.  3. 

(/)  In  order  to  prevent  forgery,  Suetoniofl  says,  that  in  Nero's  time 
it  was  provided,  "Ke  tabulie  nisi  pertusn  de  ter  lino  per  foramina 
▼  trajecto  obsignarentar.*'  Ner.  Vit.  Cap.  17.  **  Ampliasimus  ordo  decrevit 
eas  tabnlas  qu»  pnblici  vel  privati  contractus  scripturam  continent, 
adhibitis  testibus  ita  signari  ut  in  summ&  marginia  ad  mediam  partem 
perfiiratflB  iriplici  lino  oonstringantur  atque  jmpositum  supra  linum  cere 
imprimatur — ^ut  exteriores  (scripturse)  fidem  interiori  servent — aliter 
tabulse  prolatie  nihil  moment!  habent.**  Paul,  recept.  sent.  5.  25.  5. 
Novell.  47. 1 ;  78.  7. 
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Copies  nnd  abstracts  were  not  admissible  (u).  Cod.  S.  54.  30. 
Constantine  orders  all  gifts  to  be  registered  at  Rome,  apud 
magistrum  census;  in  the  provinces  elsewhere;  and  when  so 
registered,  they  had  the  force  of  public  documents,  and  their 
authenticity  could  not  be  disputed,  ^'obtineant  inconcussam 
et  perpetuam  firmitatem."  So  we  find  in  the  Digest,  22.  3. 
10.,  '^  census  et  monumenta  publica  potiora  testibus  esse 
senatus  censuit"  Cicero  de  legibus,  3,  says,  **  censores  populi 
aevitates  soboles,  Emilias,  pecuniasque  censento;"  and  the 
censors'  register  were  evidence  as  to  the  age,  ofispring,  and 
fortune  and  status  of  the  citizen.  It  has  not  been  generally 
remarked,  so  far  as  I  know,  that  one  mode  of  emancipation  of 
slaves  was  by  the  census:  if  the  master  allowed  his  slave  to 
give  in  to  the  censors  an  account  of  his,  the  slave's  fortime, 
he  became  a  Roman  citizen,  and  was  **  liber  censu."  These 
public  records  required  no  corroboration  by  witnesses ;  but  to 
establish  the  writings  prepared  by  notaries,  Tabelliones  wit- 
nesses were  necessary.  It  was  necessary  to  produce  evidence 
'^  rei  gestae,"  Novell.  73,  even  though  such  documents  were  in 
one  sense  public,  to  distinguish  them  from  writings  which  no 
public  officer  had  assisted  to  prepare.  ^'Aliud  est,"  says 
Donellus,  ^'monumentum  publicum  cujus  fides  est  publica, 
aliud  publicum  instrumentum."  The  authenticity  of  the  latter, 
and  of  all  previous  writings,  might  of  course  be  questioned;  if 
questioned,  it  was  proved  either  by  witnesses  or  comparison  of 
handwriting.  The  witnesses  to  prove  a  public  document 
required  by  Justinian,  were  the  Tabellio,  the  amanuensis 
whom  he  employed,  and  the  treasurer  to  whom  the  money 
was  paid.  K  the  two  latter  were  dead  or  absent,  the  evidence 
of  the  former  was  sufficient.  ''  Quod  si  Tabellio  defunctus  sit 
habebit  instrumentum  fidem  tam  ex  testimonio  amanuensis, 
annumeratoris  et  testium,  quam  ex  coUatione  adimpletionis 
instrument!  si  autem  nuUus  horum  adsit  sola  collatio  adimple- 

(tf)  '*  Qtticonque  a  fisco  oonvenitor,  non  ex  indioe,  (a  short  abstract),  et 
exemplo  alicujus  Bcriptune,  sed  ex  authentico  conveniendus  est.**  22. 4. 2. 


LAW   OF  EVIDENCE.  17 

tionis  non  sufficiet,  sed  etiam  examiDandae  sunt  subscribentiuin 

contrahentium  scriptorse.    Novell.  73.  §  3.    K  the  writing  was 

strictly  private,  Justinian,  Novell  73,  required  the  attestation  of 

no  less  than  three  witnesses  who  were  present  when  the  disputed 

instrument  was  written.     **  Sed  et  si  quis  instrumenta  mutui  aut 

alterius  contractus  conficiat,  neque  id  velitcomponi  in  foro,non 

aliter  scriptum  testimonium  fidem  habere  videtur,  nisi  et  fide 

dignorum  non  minus  quam  tuum  testium  habeat  prsesentiam.** 

And  again,  ''si  quis  cum  vel  deponit  vel  mutuum  dat  vel  aliter 

contrahit  contentus  sit  sola  scriptura  ejus  que  contrahit  eo  loco 

erit  ut  sciat  se  fiduciam  contraxisse  et  de  illius  fide  se  totum 

pendere.'^    This  rule  was  afterwards  modified  by  the  condition 

that  the  sum  must  exceed  a  pound  of  gold,  and  the  contract 

be   made  in  a  city,  otherwise   the  old  rule  quod   usque  in 

Republic&  obtinuit  was  to  prevail     The  old  rule  was,  that 

two  witnesses  were  sufficient,  and  that  writing  might  be  proved 

by  comparison  of  hands. 

The  writings  prepared  by  Tabelliones  were  entitled  to  more 
authority.     In  the  first  place,  a  particular  form  was  prescribed, 
according  to  which  they  were  to  be  drawn  up.     Novell.  47, 
ut  Domen  Imperatoris.     Two  witnesses  were  required  by  Jus- 
tinian, Novell  93,  to  prove  the  res  gestae  whose  names  were 
subscribed  by  the  notary  to  the  instrument     Where  the  con- 
tracting parties  were  illiterate,  where  the  transaction  took  place 
in  a  city,  and  where  the  property  disposed  of  exceeded  one 
pound  of  gold,  five  witnesses  were  required.     If  the  instrument 
was  disputed,  the  following  order  of  proof  is  required  by  Jus- 
tinian.    First,  the  witnesses  whose  names  are  annexed  to  the 
instrument  (73  Novell);  if  they  were  dead,  the  notary  was 
examined,  and  if  he  confirmed  the  deed,  his  evidence  was 
sufficient     If  he  said  that  the  writing  was  not  prepared  by 
him,  but  by  an  assistant,  the  assistant  was  called.     If  the  wit- 
nesses and  the  minister,  and  the  tabellio  were  dead,  recourse 
was  had  to  comparison,  ^*  tum  ad  comparationem  rernm  scrip- 
tarum  ab  eodem  tabellione  venietiu:  et  si  quae  erunt  contrahen- 

c 
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tiom  aot  tesdam  subscriptiones  eoram  quoqne  scripture  alias 
ezaminabantor  et  conferentur.'*  After  the  oath  of  the  party 
disputing  the  instrument,  ^'se  comparationem  hanc  litterarum 
non  calumnias  causi  postulare-— et  omni  alia  probatione  desti- 
totiim  venire."  The  writings  from  which  the  comparison  was 
drawn  were  lo  be  proved,  if  private,  by  the  evidence  of  three 
witnesses  to  be  those  of  the  deceased,  or  if  public,  they  were 
to  be  official,  and  written  in  foro.  Justinian,  in  the  73  Novell., 
quotes  a  remarkable  instance  of  an  error  into  which  a  court 
of  justice  in  Armenia  had  been  betrayed  by  comparison  of 
handwriting. 

All  these  rules  suppose  the  production  of  the  original 
instrument,  a  copy  or  an  epitome  (index),  was  not  admissible, 
*^ne  a  fisco  quidem."  Any  one  against  whom  a  document 
was  produced  might  impeach  its  authenticity,  if  he  swore  that 
he  did  so  in  good  faith,  **  modo  de  calumnia  juret,''  that  is,  not 
for  the  purpose  of  delay ;  and  this  obliged  the  party  producing 
it  to  produce  the  same  document  again,  or  to  swear  that  the 
omission  to  do  so  was  '^  sine  dolo ;"  if  he  did  neither,  the 
document  was  held  to  be  spurious.     Cod  de  fid.  Jus.  4.  19. 

If  the  authenticity  of  the  instrument  was  disputed  either  in 
a  civil  or  criminal  proceeding,  the  producer  first  established  its 
genuineness,  and  then  the  party  assailing  it  brought  forward 
his  proo£     Cod.  9.  22.  24,  ad  Leg.  Cor  de  falso. 

The  crimen  &lsi  did  not  attach  to  those  who  antedated  a 
receipt,  though  such  a  proceeding  was  illegal.  '^  Paulus 
respondit  repetita  quidem  die  {u  e,  antidatd)  cautionem  inter- 
poni  non  debuisse,  sed  fidsi  crimen  quantum  ad  eos  qui  in  hoc 
consenserunt  contractum  non  videri."    22.  5.  3.  Dig. 

HSABSAT  EVIDENCE. 

With  regard  to  direct  and  hearsay  evidence,  the  same 
difference  existed  in  the  civil  law  as  in  our  own.  **  In  eo," 
says  Donellus,  **  de  quo  dicet  ita  fidem  fecerit — si  tanquam  de 
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re  sibi  cognita  et  comperta  dicet— quam  se  oculis  vel  auribus 
▼el  sensu  aliquo  percepisse  dicet  .  .  •  •  non  si  se  audivisse 
dicet — aut  quod  dicat  ratione  aliqua  colligat''  The  question 
is,  what  did  the  witness  see  or  hear  ?  It  is  obvious  that  what 
other  people  saw  or  heard  is  no  reply  to  it  Evidence  of 
reputation  was,  however,  admissible,  as  in  common  reason  it 
ought  to  be,  to  establish  private  rights. 

''Qoum  qusritur,"  says  Labeo.  cit  Dig.  39.  3.  8,  ''an 
memoria  extet  facto  opere,  non  diem  et  consiilem  ad  liquidum 
exqoirendum  sed  sufficere  si  quis  sciat  factum  ....  nee 
utique  necesse  est  superesse  qui  meminerint  venim  etiam  si 
qui  audierint  eos  qui  memoria  tenuerint"  The  question  is, 
was  there  ''  memoria  operis  facti?''  And  it  u  a  direct  answer 
to  that  question  if  the  witness  says  that  he  has  heard  it ;  for 
chat  the  witness  has  the  evidence  of  his  senses.  The  inference 
to  be  drawn  from  that  evidence  is  another  question ;  nor  would 
any  law  founded  on  general  principles  allow  the  answer  to  be 
evidence  in  a  case  to  settle  the  boundary  of  a  parish,  and  refuse 
it  in  a  case  to  settle  the  boundary  of  an  estate,  where  the  boun- 
daries were  the  same,  as  if  the  value  of  the  evidence  could  be 
varied  by  the  nature  of  the  property  to  which  it  was  applied. 
It  might  as  well  be  said  that  the  evidence  would  be  good 
if  the  land  to  which  it  related  was  sown  with  wheat,  and 
would  be  bad  if  it  was  sown  with  turnips. 

''  Non  debet,"  says  Cujacius,  in  his  Commentary  on  this 
law,  ''igitur  inquirere  quo  consule,  aut  quo  die  factum  sit, 
sed  solum  an  aliquis  sit  qui  meminerit,  nee  opus  est  ut  quis 
viderit  sed  ut  aliquis  audierit  satis  est,  hacque  in  re  testimo- 
nium de  auditione  valet"  7.  p.  88.  ''Tum,"  he  proceeds, 
"  non  extat  memoria  cum  nemo  est  qui  meminerit  vel  audiverit 
ab  his  qui  meminerant,"  rather  a  more  rational  criterion  than 
the  time  of  Richard  the  First  The  Romans  called  hearsay 
caecum  testimonium  (i?). 

(o)  Donatns  on  Aodria,  act  5,  §  4.  "  Molti  alii  in  Andro  turn  audi- 
▼ere.**    *'  Hoc  testimonium  c»cum  dicitur :  testimonium  enim  modus 

C  2 
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WITNESSES— NUMBER  (to). 

The  civil  law  (ar),  from  the  days  of  Scsevola,  rejected  the 
evidence  of  a  single  witness,  however  unimpeachable  his 
character.  Constantine,  however,  made  an  exception  in  favour 
of  bishops.  He  ordered  that  a  single  bishop  should  be  believed, 
"  testimonium  ab  uno  licet  episcopo  perhibitum  omnes  judices 
incunctanter  accipiant."  A  very  short  experience  of  this 
implicit  faith  in  episcopal  veracity  seems  to  have  satisfied  the 
legislator ;  and  the  next  edict  is  one  forbidding  them  to  give 
evidence  at  all,  or  in  any  numbers,  "  nee  honore  nee  legibus 
episcopi  ad  testimonium  dicendum  flagitentur."  ''Id  est,^ 
says  Cujacius  (y),  whether  they  wished  it  or  not,  *'  nee 
volentes  nee  inviti."  Two  witnesses  were  in  general  suffi- 
cient. Seven  (z)  were  recjuired  to  establish  a  will ;  five  to 
prove  a  codicil.  And  when  a  debtor  bound  by  a  written 
instrument  asserted  that  he  had  paid  his  debt,  and  produced 
no  written  evidence  of  payment,  Justinian  obliged  him  to 
prove  his  statement  by  the  testimony  of  five  witnesses,  who 
had  been  expressly  called  upon  to  witness  the  transaction. 
''  Exigimus  ut  testes  ab  eo  qui  producit  ad  hoc  ipsum  rogati 
sinL"  Nov.  90.  Ten  witnesses  were  required  to  prove  the 
confarreatio,  or  the  most  solemn  form  of  Roman  marrii^^e. 
''  Testes  possunt  esse  quibus  non  interdicitur  testimonium," 

duplex  est,  manifestuB  qui  certos  testes,  et  pnesentes  habet:  cfecus  in 
quo  multitudinem,  aut  civitatem  dicimus  scire  ut  Cicero  :  testis  est  tota 
Sicilia:  quod  tamen  audientem  concemat.  Est  etiam  in  cteco  jusjuran- 
dum,  tabula;,  absentesque  personie.*^    Cujac.  9.  280. 

(to)  Valerius  Maximus,  4.  1 ;  Cod.  4.  20.  1.9.  **  UJbinumerus  testium 
non  adjicitur  etiam  duo  sufficiunt."    Dig.  22.  5.  12. 

(z)  ^  Manifesto  saucimus  ut  unius  omnino  testis  responsis  non  audia- 
tur.**  Cod.  4.  20.  9.  s.  I.  "  Redeant  Scipiones  et  Catones,**  says  Quin- 
tilian,  "  vel  alia  qusecunque  clarissima  nomina,  unius  testimonium  nun- 
quam  habebitur  pro  legitimo.** 

(y)  Vol.  10,  p.  967 ;  Cod.  1.  3.  7 ;  but  see  Novell.  123,  c.  7. 

(2)  The  Servilian  Law  repetundarum  required  120.    Val.  Max.  8.  5. 
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stands  at  the  bead  of  the  Chapter  on  Witnesses  in  the  Roman 
Lfaw.  It  recc^ises  the  privil^e  of  giving  evidence  in  a 
court  of  justice  as  a  social  right 

The  Roman  law  as  explained^  adopted,  and  in  some  degree 
altered,  by  later  civilians  divided  mankind  as  witnesses  into 
different  classes ;  some  were  not  allowed  to  give  evidence  at  all, 
others  were  not  allowed  to  give  evidence  in  particular  cases, 
and  against  particular  persons.  The  evidence  of  slaves  was  in 
civil  cases  inadmissible,  where  any  other  testimony  could  be 
prociued,  no  faith  was  to  be  given  to  their  statement  unless 
they  had  been  tortured,  they  could  only  give  evidence  as  to 
what  themselves  had  done,  and  even  that  might  not  be  given 
for  or  against  their  masters.  In  criminal  cases  slaves  might  be 
examined,  but  not,  except  in  some  few  cases,  against  their 
masters.  They  might  give  evidence  in  an  action  against  their 
former  master  of  having  run  away,  if  no  other  evidence  could 
be  had.  *'In  se  enim  interrogari  non  pro  domino  aut  in 
dominum  videntur"(2:). 

Of  freemen,  some  were  excluded  from  giving  evidence, 
"  propter  lubricum  consilii,"  others  on  account  of  the  turpitude 
and  infamy  of  their  life;  under  the  first  head  were  included  all 
impuberes,  and  persons  under  twenty ;  the  latter  known  were 
excluded  only  in  criminal  cases.  Women  could  not  be  wit- 
nesses of  a  will  or  contract ;  in  all  other  cases  their  evidence  was 
received.  With  regard  to  those  excluded  on  account  of  the 
infamy  and  turpitude  of  their  life,  the  early  interpreters  of  the 
Roman  law  laid  down  too  broad  a  rule,  when  they  said 
generally  ^'infames  testimonium  non  dicere,"  were  this  so, 
the  law  would  not  have  designated  some  specially  of  this  class 
as  persons  not  to  be  received.  The  strongest  proof  of  this  is 
that  Papinian  doubts  whether  a  witness  *'  calumniae  damnatus  " 

(z)  ^  Servum  dupla  emi  qui  rebus  ablatis  fugit,  mox  inventUB  prassen- 
tibus  honestis  viris  an  et  in  domo  venditoris  fugisset  f  respondit  fugisse 
— Quaero  an  standum  sit  response  servi — Paulus  rcspondit  si  et  alia 
indicia  prions  fugie  non  de6ciunt  tunc  etiam  scrvi  responso  credendum 
est.**    Dig.  22.  3.  7  ;  so  also  Dig.  21.  2.  582,  de  adit,  ed. 
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was  admissible,  and  decides  thai  he  is,  adding,  that  the  judges 
were  to  form  their  opinion  for  themselves  as  to  the  value  of 
hb  testimony ;  now  that  such  a  person  was  in&moos  the  biw 
^de  his  qui  notantur  infamia"  sufficiently  establishes;  it  is 
therefore  clear  that  a  person  infamous  was  uot  necessarily  in- 
admissible. Callistratos  also  tells  us  that  the  ''lex  Julia  de 
yi"  excluded  as  witnesses,  qui  se  a  reo  paienteye  ejus  liberarit — 
the  impubes,  the  judicio  publico  damimlus  aud  not  in  integrum 
restitutus. 

The  exception  to  this  rule  was,  where  the  handwriting  of 
the  Tabellio  who  had  drawn  up  the  deed  was  denied,  his 
evidence  was  sufficient  to  prove  that  he  had  written  it. 
Novell  73. 

The  man  in  prison  or  public  custody,  the  man  who  had 
hired  himself  to  fight  with  beasts,  women  who  gained  or  had 
gained  money  by  prostitution,  and  those  convicted  of  taking 
money  to  ^ve  or  to  withhold  their  evidence  were  excluded ; 
again  (a),  the  fireedman  could  not  give  evidence  against  his 
patron,  nor  could  a  woman  convicted  of  adultery  be  received, 
nor  any  one  in  short  convicted  **judicii  publid"  (6) :  some 
confiision  has  arisen  from  the  passage  I  have  cited  firom 
Papinian,  which  allows  a  person  **  calumniae  damnatus,"  with 
a  caution  as  to  its  e£fect.  The  calumniae  damnatus  was  not 
''judicio  publico  damnatus,"  not  only  was  the  ''judicio  pub- 
lico damnatus,"  but  the  judicio  publico  reus  was  while  the 
charge  hung  over  him  inadmissible.  The  fiither  could  not 
give  evidence  against  the  son  or  the  son  against  the  father. 

They  who  were  excluded  by  the  Julian  law  were  excluded 

(a)  "  Ita  nt  non  Bolmnmodo  sponte  prodice  non  audeaDt  sed  ne  vocati 
quidem  injadicinm  venire  cogantnr.**    Cod.  4.  20. 12. 

(b)  Dig.  22,  6.B.5;  Cnjac.  voL  7,  884.  CalomiuA  jndidnm  non  est 
publicmn.  That  the  judgment  nalnmwiap  ^^ag  qqi  publicum  maj  also  be 
proved  bj  Dig.  48.  16.  2.  Calumniatoribus  poens  l^^e  renmi&  inogatnr,** 
now  the  lex  remnia  was  a  private  law,  "  non  omnia  judicia  in  quibus 
crimen  vertitur  pnblica  sunt  sed  ea  tantum  qa»  ex  legibus  judiciorum 
publioorum  veniunt  ut  Julia  majestatis.** 
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fix>m  giving  evidence  in  all  other  cases.  This  appears  not  only 
finom  analogy  and  the  reason  of  the  thing,  but  from  the  very 
words  of  Paulusy  '*  Hac  lege  damnatos  testimonium  publice 
dicere  prohibetur."'  Dig.  48.  11.  6,  1  L.  1,  Report  We  may 
add  to  the  list  of  the  excluded  a  person  convicted  *'ob  carmen 
fiunosum."  The  ''arenarius  testis,"  that  is,  the  man  who  had 
lured  himself  to  fight  with  beasts  in  the  arena,  and  others  like 
him  excluded,  '*  propter  ignominiam  vitse,"  were  admissible  if 
no  other  evidence  could  be  procured,  but  no  reliance  was  to  be 
placed  on  what  they  said,  unless  they  were  tortured.  Thus  in 
fiurt  crime  and  infiEimy  never  entirely  shut  out  the  evidence  of 
a  witness.  This,  however,  was  misimderstood  by  the  early 
interpreters  of  the  Roman  law,  and  in  consequence  a  different 
rule  was  adopted  by  the  canonists,  that  is,  by  the  civilians  who 
drew  up  the  letters  aud  decrees  (sententiales  decretales)  of 
the  Roman  Pontifis.  This  is  the  reason  why  I  have  dwelt 
on  this  part  of  my  subject  at  so  much  length. 

Having  considered  the  general  rule,  let  us  now  inquire  into 
the  particular  persons  whose  evidence  was  inadmissible  in  par- 
ticular  cases.  This  will  depend  upon  those  in  favour  of  or 
against  whom  the  witness  is  brought  forward.  It  was  a  rule 
that  witnesses  whom  the  accuser  brought  from  his  own  house- 
hold were  not  to  be  examined.  **  Testes  eos  quos  accusator  de 
domo  (c)  produxerit  interrogari  non  placuit"  Neither  were  wit- 
nesses in  the  power  of  the  party  producing  them.  **  Idonei  non 
videntur  esse  testes  quibus  imperari  potest  ut  testes  fiant"  No 
one  could  be  a  witness  in  his  own  cause,  or  in  a  cause  from  which, 
if  decided  in  any  particular  way,  he  expected  any  benefit  So, 
if  the  buyer  was  evicted  of  property  he  had  purchased  he  could 
not  call  upon  the  seller  to  prove  his  case.  But  the  Roman  law 
went* further, — the  patronus  could  not  give  evidence  for  his 
client.  The  legatee  might,  however,  be  the  witness  of  a  will 
on  this  ground.     His  evidence  was  given  when  he  recognised 

(c)  ^^  Nullus  idoneus  testis  in  re  8u4  intelligitur."    Dig.  22.  5.  10. 
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the  handwriting  not  in  favour  of  himself  bat  of  the  heir,  and 
it  was  possible  that  the  heir  might  not  accept  the  inheritance, 
**  potest  hseres  haereditatem  non  adire,"  in  which  case  the  will 
was  invalid.  If,  however,  the  heir  accepted  the  inheritance 
and  the  legacy  was  due,  it  was  due,  not  because  the  will  was 
established,  but  because  the  inheritance  was  accepted. 

The  passage  cited  in  the  note  (e)  will  serve  to  shew  how  well 
the  Roman  law  deserves  the  title  which  D'Aguesseau  was  so 
fond  of  applying  to  it,  of  "  raison  ecrite.**  Directions  cannot 
be  more  simple  and  luminous  than  those  which  it  prescribes. 
Though  we  by  no  means  possess  materials  on  which  to  ground 
a  perfect  notion  of  the  Roman  law  of  evidence,  it  is  evident  that 
their  rules  bent  to  necessity  and  that  great  latitude  was  given  to 
the  discretion  of  the  judge.  This  is  proved  by  the  passage 
'*  si  ea  rei  conditio  sit  ubi  arenarium  testem  vel  similem  per- 

(e)  3.  "  Callistratus,  llbro  iv.  de  cognitionibus.  Testium  fides  diligen- 
ter  ezaminanda  est.  Ideoque  in  persona  eorum  exploranda  erunt  in 
primis  conditio  cuinsque,  utrum  quis  decurio,  an  plebeius  sit,  et  an 
honestsB  et  inculpate  vita;,  an  vero  notatus  quis  et  reprehensibilis,  an 
locuples  vel  egens  sit,  ut  lucri  causa  quid  facile  admittat,  vel  an  inimicus 
ei  sit,  adversus  quern  testimonium  fert,  vel  amicus  ei  sit,  pro  quo  testi- 
monium dat ;  nam  si  careat  suspicione  testimonium  vel  propter  personam, 
a  qua  fertur,  quod  honesta  sit,  vel  propter  causam,  quod  neque  lucri 
neque  gratiss  neque  inimicitiss  causa  sit,  admittendus  est.  §  1 .  Ideoque 
Divus  Hadrianus  Yiyio  Yaro  Legato  provincise  Gilicise  rescripsit,  eum,  qui 
indicat,  magis  posse  scire,  quanta  fides  habenda  sit  testibus.  Verba 
epistolse  hsec  sunt :  Tu  magis  scire  potes,  quanta  fides  habenda  sit  testi- 
bus, qui,  et  cuius  dignitatis,  et  cuius  existimationis  sint,  et  qui  simpliciter 
visi  sint  dicere,  utrum  unum  eundemque  meditatum  sermonem  attulerint, 
an  ad  ea,  qusB  interrogaveras,  ex  tempore  verisimilia  responderint.  §  2. 
Ejusdem  quoque  Frincipis  extat  Rescriptum  ad  Yarelium,  Yerum  de  ex 
cutienda  fide  testium  in  hsec  verba :  Quae  argumenta  ad  quem  modum 
probandas  cuique  rei  sufficiant,  nullo  certo  modo  satis  definiri  potest 
sicut  non  semper,  ita  saepe  sine  publicis  monumentis  cuiusque  rei  Veritas 
deprehenditur,  alias  numerus  testium,  alias  dignitas  et  auctoritas,  alias 
veluti  consentiens  fama  confirmat  rei,  de  qua  quseritur,  fidem.  Hoc 
ergo  solum  tibi  rescribere  possum  summatim,  non  utique  ad  unam  pro- 
bationis  speciem  cognitionem  statim  alligari  debere  sed  ex  sententia 
animi  tui  te  a^timare  oportere,  quid  aut  credas,  aut  parum  probatum 
tibi  opineris."     Dig.  Lib.  22,  tit.  5.  3. 
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sonam  admittere  cogimur,''  &c.»  and  that  the  judge  might  disre- 
gard the  testimony  of  competent  witnesses,  appears  from  diis  pas- 
s^e,  <<  calumniae  damnati,"  "  neque  lege  Remnia  prohibentur 
et  Jolia  lex  de  vi,  et  repetundarum  et  peculatib  eos  homines 
testimonium  dicere  non  vetuenint— verumtamen  quod  legibus 
omissum  est  non  omittetur  religione  judicantium — ad  quorum 
oflSdum pertinet  ejus  quoque  testimonii  fidem, qnodinteffra  (/) 
Jrotiiis  homo  dizerit,  perpendere.'* 

A  law  of  Arcadius  ordered  the  judges  not  to  allow  more 
witnesses  to  be  called  than  they  considered  necessary,  for  a 
reason  which  marks  the  condition  of  society,  *'  ne  effrsenata 
potestate  ad  vezandos  homines  superflua  multitudo  testium 
protrahatur." 

If  the  party  producing  the  witnesses  had  closed  his  case  he 
was  not  allowed  to  recall  them  when  their  evidence  was  im- 
peached; lest,  having  learnt  the  defect  of  his  case,  he 
should  **  emendationem  instituere.^  He  might,  however,  alter 
his  purpose  before  the  adversary  had  disclosed  his  case ;  again 
he  might  encounter  the  case  of  his  antagonist  if  new  facts  and 
all^ations  by  evidence  to  contradict  them.  He  could  not 
however  anticipate  the  case  of  his  adversary  or  prove  his  repli- 
cation before  the  ezceptio  was  established ;  part  of  the  pro- 
ceeding is  pointed  out,  Cod.  8.  36,  §  9,  de  except  A  party 
could  not  object,  without  special  reason  in  one  case,  to 
witnesses  whom  he  had  called  himself  in  another.  Cod.  lit  4. 
20.  19. 

At  first,  as  we  know  from  Cicero  and  Quintilian,  witnesses 
were  examined,  ^' coram  et  prsesentes,"  by  the  advocates  them- 
selves, afterwards  they  were  interrogated  by  the  judge.  Their 
depositions  alone  were  insufficient,  or  when  admitted  were  in- 
ferior evidence  (^) ;  "  testibus  non  testimoniis  creditur,"  was  the 

(/)  The  calumnifls  damnati  were  branded  on  the  forehead  with  the 
letter  K. 

(g)  II  est  de  n^ssit^  que  le  temoin  comparaisse  dcvaiit  le  juge. 
Domat  vol.  2,  p.  164. 
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reiterated  maxim  of  the  Roman  law  (A),  '*  alia  est  auctoritas  pne- 
sentium  (t)  testium  alia  testimoniorum  quae  recitari  soleDt''(y). 
Again,  even  in  the  code,  "  Sola  testatione  prolatam  nee  aliis 
legitimis  adminiculis  causam  approbatam  nullius  esse  moment! 
certum  est."  "  Testationem  solam  illi  vocant  testimonia  tabulis 
scripta  quae  apud  judicem  proferuntur  com  ipsi  testes  non  pro- 
ducantmr."  Don.  26.  10.  The  early  interpreters,  no  doubt, 
for  the  purpose  of  giving  a  colour  to  the  oppressive  system  of  the 
Canon  law,  (which  by  the  way  flourishes  undisturbed  in  our 
courts  of  equity  and  the  ecclesiastical  courts,)  chose  to  interpret 
these  passages  to  mean  that  depositions  were  insu£Bcient  where 
the  witness  did  not  explain  the  grounds  of  his  belief,  whereas  the 
meaning  clearly  is,  that  when  the  witness  was  not  produced  his 
deposition  was  insignificant  "  In  quo,"  the  interpretation  I  have 
cited,  ^'  quantopere  hallucinentur,**  says  Doncllus,  **  iqpparet,'' 
and  Cujacius  over  and  over  again  inculcates  the  same  doctrine, 
vol.  7,  p.  881.  ''In  causis criminalibus  non  testimoniis creditur 
quoniam  testes  mmmpotrif^ug  interrogandi  sunt"  There  were 
two  kinds  of  witnesses,  those  who  were  especially  called  upon 
to  witness  a  transaction,  and  who  were  called  superBtites  and 
arbitri,  and  those  who  were  not  (A).  The  first  duty  of  a  judge 
was  to  take  care  that  the  witnesses  were  sworn,  not  only  as 
Asconius  says  in  his  Commentary  on  the  Verrine  Orations,  that 
they  may  not  say  what  is  false,  but  lest  they  should  keep  back 

(h)  Quod  crimina  objecerit  apud  me  Alexander  a  quo  et  quia  non  pro- 
babat  nee  testes  producebat  sed  testimoniis  uti  volebat  quibus  apud  me 
locus  non  est  (nam  eos  interrogare  soleo)  eiun  remisi  ad  pnesidem  pro* 
vinciflB  ut  is  de  fide  testium  quiereret  et  nisi  implesset  quod  intenderat, 
relegaretur.    Dig.  25.  2.  3.  8. 

(i)  Adrian  refuses  depositions.  As  he  sajs  Alexander  accused  Aper, 
and  neither  produced  proofs  nor  witnesses,  but  wished  to  use  depositions, 
**  quibui  apud  me  Iocum  non  e$t  nam  ipsos  interrogare  soleo,'*  &c.  Dig.  de 
Testibus,  L.  3. 

(j)  Dig.  22.  5.  3.  4. 

(A)  These  witnesses  were  touched  on  the  lower  part  of  the  ear.  So  in 
the  Lex  Bajuariorum  (which,  bj  the  way,  Savigny  has  not  quoted)  de 
remiss,  ille  testis  per  aurem  trahi  debet. 
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what  is  true.  '*  Non  solam  ne  falsa  dicant,  vennn  etiam  ne 
qua?  vera  sont  taceant."  In  the  time  of  Jusdnian  the  parties 
were  present  when  the  witnesses  were  brought  before  the 
judge^  and  when  they  were  sworn,  but  not  during  their  ex- 
amiaation.  The  party  producing  them  was  not  allowed  to  see 
the  depositions  of  his  witnesses  which  were  communicated  to 
Us  adversary,  and  therefore  he  might  call  them  (if  excepted 
to)  three  times  over  to  the  same  fiu^ts,  without  opposition — and  a 
fourth  (I)  time  after  taking  an  oath  to  the  effect,  that  he  was 
ignorant  of  the  testimony  they  had  given,  and  that  he  did  not 
bring  them  forward  for  the  purpose  of  vexation. 

In  case  of  illness  or  legal  impediment,  the  Judge  might  go 
to  the  witnesses,  or  even  in  some  rare  cases,  where  the  matter 
to  which  they  spoke  was  not  very  important,  appoint  some  one 
else  to  receive  and  transcribe  their  testimony.  Some  persons 
also  were  excused  in  the  latter  days  of  the  empire  from  appear- 
ing before  the  Judge ;  but  it  was  expressly  provided,  that  in 
criminal  cases  die  Judge  should  hear  the  witnesses  himself  (ira). 

CONFESSION  (n). 

The  effect  given  to  a  confession  has  varied  in  all  countries — 
given  finely  without  fraud  and  without  violence  it  is  the 
strongest  and  most  irresistible  evidence.  It  is,  however,  like 
aQ  other  guides  to  human  judgment,  sometimes  fallacious. 
So  long  as  torture  was  employed  to  obtain  it,  it  was  entitled 
to  but  little  reliance,  and  Ulpian  (p)  tells  us  of  a  slave  who  con- 
fessed a  murder,  that  he  might  escape  from  the  cruelty  of  his 
master.  Hence  the  maxim,  *^nemo  auditur  perive  volens," 
to  which,  since  torture  has  been  abolished,  but  little  value  can 
be  attributed.  There  is  indeed  a  text  ^*  confessiones  reorum 
pro  exploratis  facinoribus  haberi  non  oportere  si  nulla  probatio 
religionem  cognoscentis  instrurat,"  but  probatio  means  argu- 
ment fix>m  circumstances  in  that  passage,  and  it  is  clear  from 
Cod.  de  Poen.  I.  16,  and  Cod.  ad  leg.  Jul.  de  vi  public.  1.  8, 

(0  Novell.  90.  (m)  Novell.  90.  fl.  18. 

(n)  Dig.  42.  2,  de  confess^.  (p)  Dig.  48,  s.  18,  s.  27. 
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that  confession  was  generally  considered  equivalent  to  proof- 
^^Nimis  indignnm  esse  jadicamusy"  says  the  Code^  4.  30,  §  13, 
"  quod  sua  quisque  voce  dilucide  protestatus  est  id  in  eundem 
casum  infirmare  testimonioque  proprio  resistere.^  So  fiur  all 
is  clear,  but  the  difficulties  which  have  led  to  much  obscurity 
and  contradiction,  have  arisen  on  the  question  when  the  con- 
fession is  to  be  considered  free  and  intentionaL  The  compilers 
of  the  Digest  and  Code  have  not  collected  the  principles  on 
this  subject  under  one  head :  **  fides  cuique  contra  se  habebitur," 
and  '^  non  fatetur  qui  errat"  are  the  two  leading  principles  of 
Roman  jurisprudence  (o).  The  confession  of  a  testator  that 
money  was  due  to  a  legatee,  did  not  exempt  the  legatee,  if 
more  money  had  been  bequeathed  to  him  than  the  law 
allowed,  from  proving  that  the  sum  was  in  reality  due  to  him 
from  the  testator.  '^Videtur  enim  eo  quod  ille  plus  capere 
non  poterat  in  firaudem  legis  hsec  in  testamento  adjecisse." 
Dig.  22.  3.  27. 

And  if  the  maker  of  a  cautio  on  which  money  had  been 
paid  affirmed  that  the  money  paid  had  never  been  due,  the 
onus  was  flung  on  the  person  who  had  received  it,  to  prove 
that  it  in  &ct  was  a  debt,  unless,  indeed,  the  cautio  set  out  in 
express  terms  the  consideration,  in  which  case  the  debtor  was 
bound.  '*  Stare  susb  confessioni  nisi  evidentissimis  proba- 
tionibus  in  scriptis  habitis  ostenderc  paratus  sit  serehasc  in 
debite  promisisse."    22.  3.  25.  §  3.  Dig. 

The  Roman  law  contained  two  remarkable  institutions  on 
this  subject,  which  can  only  be  understood  if  compared  one 
with  another.  There  were  the  confessio  in  jure  and  the 
inteirogatio  in  jure. 

If  a  defendant  in  the  preliminary  proceeding,  when  the 
formula  was  settled  before  the  praetor,  admitted  the  truth  of  his 

(o)  Cod.  2.  10.  2,  de  errore  advoc.  and  the  remarkable  illustration, 
Dig.  22.  3.  15.  '^  Quidam  quasi  ex  Sei&,"  where  the  mistaken  admission, 
though  not  an  estoppel,  flung  the  **  onus  probandi"  on  the  party  ad- 
mitting. And  Cod.  1.  IS.  5,  Lit.  "  Quum  falsi  demonstratione  mutari 
substantia  veritatis  minime  possit,**  &c. 
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adversary's  statement,  and  did  not  attempt  to  impeach  its 
efllect  by  any  other  fact,  this  confession  was  tantamount  to  a 
condemnation. 

This  was  the  confessio  in  jure. 

It  should  be  borne  in  mind  that  the  proceeding  before  the 
pnetor  was  not  that  before  the  judge.     The  praetor's  duty  was 
to  fix  and  ascertain  the  question  upon  which  the  judge  was 
to  decide,  and  to  transmit  it  to  him  in  a  concise  intelligible 
form.     This  was  the  proceeding  in  jure.     In  the  case  supposed 
no  formal  judgment  was  necessary,  the  accused  was  bound  by 
his   confession.     This  result   was  expressed  by  the  maxim 
'*  confessus  pro  judicato  habetur."    Execution  followed  imme- 
diately, ^'advcrsus  confitentem  datus  judex  non  rei  judicandae 
sed  aestimandae  datur."    Dig.  92.  25.    To  produce  this  effect, 
however,  the  confession  must  be  a  positive  recc^ition  of  a 
specific  claim,  ^'certum  confessus  pro  judicato  erit,  incertum 
non  erit" 


INTERROGATIO  IN  JURE  (p).  ^ 

If  litigation  arose  on  a  '^questiopraejudicialis''  immediately 
affecting  the  person  of  one  of  the  contending  parties,  the  judge 
or  the  plaintiff  was  entitled  to  propose  such  a  question  to  the 
defendant,  who  was  competent  to  answer  it  The  answer  was 
binding  upon  the  defendant,  and  herein  consists  the  resemblance 
of  this  proceeding  with  that  of  the  confessio  in  jure.  The 
difference  between  the  two  proceedings  was,  that  the  confessio 
applied  to  the  very  object  in  dispute,  and  superseded  a  formal 
sentence,  whereas  the  interrogatio  related  only  to  a  preliminary 
question,  and  therefore  could  never  be  a  substitute  for  a 
judicial  decree.  Besides  this  particular  case,  any  question 
might  before  the  praetor  be  proposed  by  one  of  the  parties  to 

(/>)  See  in/ray  Canon  Law.  **Ubicunque  judicem  aequitas  movent 
aeqiie  interrogationem  fieri  oportere  dubium  non  est.**  Ulp.  ad  ed.  22. 27. 
Pothier  Pandect.  Just.  torn.  5,  p.  138,  8vo.  ed. 
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his  antagonist,  and  if  the  party  so  applied  chose  to  give  a 
positive  answer  he  was  bound  by  his  admission ;  of  this  there  is 
an  instance,  Dig.  39.  5.  29.  **  Quidam  in  jure  interrogatus 
nihil  sibi  debere  tutoris  heredes  respondit ;  eum  actionem  jure 
amisisse  respondit;  licet  enim  non  transactionem,  sed  dona- 
tionis  haec  verba  esse  quis  accipiat  attamen  eum,  qui  in  jure 
confessus  est,  suam  confessionem  infirmare  non  posse."  It  was 
on  this  doctrine  that  the  extremely  ancient  form  of  the  ^*  cessio 
in  jure**  rested  as  a  conveyance  of  property;  which  form, 
borrowed  by  the  clergy  from  the  civilians,  and  by  the  Norman 
lawyers  from  the  clergy,  was  undoubtedly  the  origin  of  the 
mode  of  conveyance  by  fines  and  recoveries  among  us. 

In  the  proceeding  by  **  injure  cessio"  the  new  owner  claimed 
the  property  before  the  praetor — the  praetor  asked  the  seller  whe- 
ther he  recognised  the  right  of  the  claimant,  and  if  the  seller 
was  silent  or  answered  in  the  affirmative  the  praetor's  ''ad- 
dictio"  followed,  which  transmitted  the  property  to  the 
purchaser.  ''Post  rem  judicatam  vel  jurejurando  decisam  vel 
confessionem  in  jure  &ctam  nihil  quaeritur  post  orationem 
Divi'Marci,  quia  in  jure  confessi  pro  judicatis  habentur." 
Ulpian  de  re  Jud.  42.  1.  This  "  interrogatio '*  originally  took 
place  before  the  praetor,  and  answered  many  salutary  purposes. 
"  Ubicunque  judicem  aequitas  movent  aeque  oportere  fieri  in- 
terrogationem  dubium  non  est"  De  inter,  in  Jure,  fac.  II.  1. 21. 
It  assisted  the  praetor  to  prepare  the  "  formula,"  and  it  saved 
the  party  who  wished  to  ascertain  the  exact  nature  of  his 
antagonist's  demand  from  the  labour  and  expense  of  bringing 
unnecessary  proof  before  a  judge.  "  Edictum  de  interroga- 
tionibus  ideo  praetor  proponit  quia  sciebat  difficile  esse  ei  qui 
haeredem  bonorumve  possessorem  convenerit  probare  aliquem 
esse  haeredem  bonorumve  possessorem "  says  Ulpian,  and 
Paulus  adds,  "quia  plerumque  difficile  est  probatio  aditae 
haereditatis." 

Thus,  instead  of  delighting  in  technical  difficulties,  and 
seeking  out  with  morbid  ingenuity  every  possible  means  to 
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prevent  the  real  merits  of  a  case  from  being  brought  at  all 
under  consideration,  the  Roman  lawyers  endeavoured  to 
guard  against  such  a  calamity.  Why,  indeed,  should  a  plaintiff 
be  incumbered  with  unnecessary  proof?  Why  should  an 
honest  suitor,  in  the  instance  before  us,  refuse  to  acknowledge 
whether  he  was  the  heir  or  not?  The  defendant  might  be 
interrogated  what  his  share  was  of  the  inheritance  of  the 
deceased  debtor  in  a  ^'noxalis  actio,**  whether  he  was  the 
owner  of  the  slave  or  animal  that  had  done  the  damage  ?  In 
an  action  for  the  *'  cautio  damno  infecti,"  whether  he  was  the 
owner  of  the  slave  or  quadruped  that  had  done  the  injury? 
and  so  forth.  On  the  answer,  an  ^  actio  interrogatoria"  was 
grounded,  that  is,  a  <*  formula**  was  prepared,  in  which  the 
answer  given  was  stated  as  a  fitct  to  be  taken  for  granted  in  the 
inquiry:  e.^.,  '*  Quod  N.  F.  intent^tus respondit  se  esse  Seii 
hseredem  ex  semisse — si  paret  Seiium  A.  A.  centum  dare 
oportere  M.  N.  in  quinquaginta  condemnato.**  These  actions, 
Callistratus  tells  us,  became  less  frequent  in  his  time,  and  at 
last  they  ceased  altogether,  when  the  old  system  of  formulse 
was  abandoned.  '*  Quia  nemo  cogitur  de  suo  jure  ante  judi* 
cium  aliquid  respondere.**  But  the  questions  which  had  been 
put  before  the  praetor  were  now  put  before  the  judge  (judex). 
It  should  also  be  recollected,  that  with  the  *'  ordo  judiciorum," 
the  distinction  between  the  prsetor  and  the  judex,  the  *'jus** 
and  ^^  judicium,"  came  to  an  end. 

THE  OATH. 

When  the  power  of  the  community  cannot  enable  the  ruler 
to  attain  his  object,  he  has  often  had  recourse  to  an  authority 
which  no  son  of  man  can  escape.  The  dominion  of  law  is 
limited,  but  that  of  conscience  is  universal;  and  to  that 
mightiest  of  legislators,  from  whose  tribunal  there  is  no  appeal, 
and  whose  edicts  are  never  issued  in  vain  (however  we  may 
deceive  others  always,  and  for  a  time  ourselves),  he  has  constantly 
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appealed  to  supply  the  defects  of  his  own  inherent  errors  and 
infirmities.  If  he  cannot  make  the  object  of  this  appeal 
criminal  in  the  eyes  of  his  fellow  citizens,  he  can  make  him 
odious  in  his  own,  and  this  is  a  punishment  far  more  terrible 
and  lasting  than  any  that  it  is  in  the  power  of  any  earthly 
tribunal  to  inflict— 

Evasisse  putas  diri  qaos  conscia  facti 

Mens  agitat  miseros — et  surdo  verbere  cssdit  ? 

In  the  Roman  court  of  justice  every  witness  was  sworn. 
'^  Testis  sine  jusjurando  non  valeret,"  is  the  expression  of 
Seneca  {q).  There  are  in  the  Digest  two  laws  that  well  deserve 
attention,  and  that  if  reasoned  upon  as  they  ought  to  be,  might, 
rescue  our  jurisprudence  firom  the  stain  of  such  bigotry 
as  that  by  which  it  now  appears  to  be  contaminated.  The 
first  is  L.  5,  tit  de  Jurejurando :  '*  Divus  Pius  jurejurando 
quod  propria  superstitione  juratum  est  standum,  rescripsit." 
Then  follows  the  exception  of  oaths,  *'  improbatae  publicae  reli- 
gionis,"  which,  where  toleration  is  universal,  would  be  unknown. 
Wherever  a  declaration  is  made  in  a  court  of  justice  by  a 
member  of  a  sect  tolerated  by  law,  which  he  believes  to  be 
binding  on  his  conscience,  that  declaration  is  an  oath,  by 
whatever  name  the  sectarian  himself  may  think  proper  to 
describe  it.  Such  is  the  opinion  of  Voet  and  Merlin  (r),  and  of 
the  Court  of  Cassation  in  France,  in  which  this  very  point  was 
raised  and  decided. 

Where  conscience  begins  law  ends;  and  this  grand  prin- 
ciple, which,  it  seems,  we  do  not  appreciate,  was  recog- 
nised by  a  heathen  legislator.  *«  Quod  propria  superstitione 
juratum  est  standum."  The  law  of  the  Digest,  33,  sub 
eo  tit.,  though  it  seems  to  contradict,  does  in  reality  confirm 
this  doctrine,  as  it  in  fact  says,  **  qui  per  salutem  suam  jurat 

(<q)  De  irA,  2.  29.  (r)  Merlin  Qnestio  Jud.  tit  Sennent. 
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per  Dcum  jurare  videtnr  respectii  enim  divini  numinis  ita 
jnrat.**  In  the  code  de  fide  instrumentorum,  the  witness,  it  is 
said,  must  be  sworn ;  and  I  contend  that  his  declaration,  under 
the  circumstances,  is  an  oath,  in  a  country  where  his  religion 
is  not  forbidden.  Justinian  admits  the  principle,  but  his  own 
intolerance,  and  the  intolerance  of  his  priests,  made  its  appli- 
cation impossible.  In  the  8th  Nov.  tit.  3,  Justinian  required 
every  magistrate  to  swear  on  the  four  Gospels,  the  three 
persons  of  the  Trinity,  **  et  per  sanctam  gloriosam  Dei  geni- 
tricem  et  semper  virginem  Mariam  et  per  sanctos  archangelos 
Michaelem  et  Gabrielem,"  and  to  invoke  upon  himself,  if  he 
violated  his  oath,  the  lot  of  Judas,  Gehazi  and  (^ain.  In  the 
1st  of  the  124  Novell,  he  requires  the  suitors  to  swear,  tangentes 
Sacra  Evangelia,  that  they  have  not  bribed  the  judge. 

OATH   PROPOSED  BY   PARTY. 

We  now  come  to  a  species  of  evidence  (s)  which  was  com- 
mon in  Roman  jurisprudence  and  which  has  been  incorpo- 
rated with  the  French  code.  This  is  the  oath  of  one  of  the 
contending  parties  as  to  the  matter  in  dispute.  *'  L'esprit  de 
notre  code  est  de  donner  la  plus  grande  latitude  a  la  delation 
du  serment  decisoire^ (ty  TouUier,  10. 478.  This  oath  was  of 
two  kinds: — Sometimes  it  was  imposed  by  the  judge  (ex 
auctoritate  judicis)  to  inform  his  conscience,  in  which  case  it 
is  considered  by  Cujacius,  rather  as  suppletory  and  adminicu- 
lar, than  as  furnishing  in  itself  complete  and  substantial 
evidence.  Sometimes,  it  was  offered  by  one  of  the  parties  to 
the  other,  in  which  case,  it  was  of  itself  suflSciently  conclusive. 

(«)  '^  Maximum  remedinm  expediendamm  litium  in  mum  venit  inri- 
siurandi  religio,  qua  vel  ex  pactione  ipsorum  litigatorum  vel  ex  auctori* 
tate  judicis  deciduntur  controversin." 

(/)  Quodsi  deferente  me  juraveris  et  absolutas  sis,  postea  perjurium 
fuerit  approbatum  Labeo  ait  de  dolo  actionem  in  eum  dandum — Pompo- 
nius  autem  per  jusjurandum  transactum  videri^-quam  sententiam  Mar- 
cellus  probat ....  sufficit  enim  perjurii  poena.    4.  3.  21.  22.  Dig. 

D 
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^  Dick  praetor  earn  a  qao  jasjnnuKlam  petetur  solrere  ant 
perdere  cogam ;  alterum  itaque  eligat  reus  ant  sol  vat  ant  juret." 
When  the  judge  required  the  oath,  the  party  to  whom  it  was 
proposed,  swore  or  lost  his  cause ;  when  the  oath  was  proposed 
to  him  bj  his  adTersary,  he  might  either  take  it,  in  whi<^  case 
he  won  his  cause,  or  send  it  back  to  the  adTersary,  who,  if  he 
took  it  won,  if  he  refiised  it,  lost  his  cause.     The  last  was  the 
most  gracious  proceeding,  **  nemo  dubitat  modestius  &cere 
qui  referat"    Dig.  13.  5.  25.     When  the  oath  was  sworn,  if 
the  action  was  one  ^  certi  condictio,"  executioD  followed  im- 
mediately, ^  solvere  cogendos  erit  a  pretcH^."    So  if  it  was 
fiir  an  inheritance,  it  was  equivalent  to  a  jodidal  sentence — 
when  it  vras  necessaiy  to  ascertain  the  amount  doe^  the  case 
went  before  a  judex.     The  tender  of  the  oath  must  originate 
vrith  the  antagonist,  neither  party  could  by  cdEning  to  make 
oath  for  himself  ensure  a  decision  in  his  own  fiivoor,  ''nam  A 
reus  jurabit  nemine  ei  jusjurandum  deferente  praetor  id  jnsju- 
randum  non  tuebitur — sibi  enim  juravit — alioquin  farillimus 
quisque  ad  jusjurandum  decorrens,  nemine  mbi  jusjurandum 
deferente  oneribos  acti<mum  se  liberabit"    Dig.  12.  2.  §  3. 

The  oath  might  be  tendered  either  in  jure  or  in  judicio 
before  the  party  or  before  the  judge ;  if  each  party  simulta- 
neously offered  the  oath  to  the  other,  the  plaintiff,  or,  as  Voet 
qualifies  it,  the  party  on  whom  the  onus  probandi  lay,  had  the 
preference ;  as  the  ofier  of  the  oath  vras  perilous  ''  deteriorem 
faciens  conditionem,"  it  could  not  be  tendered  by  a  prodigal, 
by  a  minor,  without  the  sanction  of  his  guardian,  or  an  insol- 
vent, without  the  permission  of  his  creditors.  It  might  be  ten- 
dered to  any  one,  but  the  pupil  might  without  injury  refiise  it  {uy 
The  Roman  law,  which  in  some  cases  allowed  swearing  by 
deputy,  allowed  the  oath  to  be  offered  to  the  representatives  of 
a  corporation.  It  might  be  framed  so  as  to  deny  or  assert  a 
l^al  liability  as  well  as  a  positive  fact.     For  instance,  we  find 

(«)  Livy,  1.  31,  Cap.  ult. 
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it  employed  to  ascertain  the  right  of  property,  the  right  to 
osofiruct,  the  status  of  a  citizen,  the  paternal  authority ;  the 
utmost  liberty  was  left  as  to  the  form  of  the  oath  to  the  party 
tendering  it  He  might  frame  it  in  any  way  that  he  thought 
would  be  most  binding  on  the  conscience  of  his  adversaxy ; 
provided  only  that  it  was  not  **  improbatse  religionis.'* 

OATH   PROPOSED  BY  JUDOB  (tf). 

With  regard  to  the  oath  proposed  by  the  judge,  Gaius, 
Dig.  12,  tit.  2.  32,  says,  that  "solent  saepejudices  in  dubiis 
causis  exacto  jurejnrando,  secundum  eum  judicare  qui  jura- 
▼erit."  ^'Dubias  causas,"  says  Vinnius(o),  extremely  well, 
**  definio  non  eas  in  quibus  pares  utriusque  probadones  sunt, 
tunc  enim  reum  absolvi  oportet,  sed  eas  in  quibus  judex 
dubitts  est  ob  minus  plenas  probationes  allatas — ^justa  si  actor 
nnum  inculpatum  testem  omnique  exoeptione  majorem  pro- 
ferat  poterit  ei  juramentum  suppletorium  deferre.'*  He  says 
that  the  judge  may  administer  the  oath  **  probadonum  inopi& 
et  C8US&  oognitft."  The  **  semiplena  probado,"  he  adds,  jus- 
tifies the  oath. 


RES  JUDICATA. 

The  last  point  of  evidence  on  which  I  shall  remark  in  this 
analysis  (to)  of  the  Roman  system  of  proof,  is  the  exceptio  ret 
judieat<Bf  by  no  means  one  of  the  simplest  problems  in  legal 
inquiry ;  on  the  one  hand,  **  res  judicata  pro  veritate  habetur," 
is  a  principle  essential  to  the  well  being  of  society ;  on  the 
other,  it  would  be  most  unjust  that  a  person  should  be  con- 

(h)  '*  U  7  a  encore  iine  aatre  esp^e  de  Bennent  que  le  juge  ordonne 
d*offioe,  c*eflt-)t-dire  de  son  monvement,  quoiqu*!!  ne  soit  pas  d^<§r6  ni 
demand^  par  la  partie.**    Domat.  2,  p.  175. 

(v)  Vinnrns  Qunstiones  Juris  Selectn,  1.  44. 

(w)  Dig.  44.  3.  **  Certi  juris  est  post  rem  judicatam  nihil  amplios 
queri  inter  easdem  personas  quam  an  judicatum  sit.**    Donelhis,  p.  69S. 

d2 
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eluded  by  proceedings  of  which  he  had  no  knowledge,  and  in 
which  he  had  no  participation.     In  order  to  take  advantage  of 
this  ezceptioy  three  things  were  necessary:   ''idem  corpus, 
eadem  causa  petendi,  eadem  conditio  personarum.''   Such  also 
is  the  language  of  the  Code  Civil,  Art.  1351.    The  exceptio 
rei  judicatae  is  admitted  ''  quoties  inter  easdem  personas  eadem 
qusestio  revocatur  vel  alio  genere  judicii — because,  cum  quia 
actionem  mutat  et  experitur,  dummodo  de  e&dem  re  experia- 
tur  etsi  diverso  genere   actionis  quam   instituit — ^videtur  de 
e&dem  re  agere''(x);  a  question  was  at  one  time  much  dis- 
cussed, whether  the  Roman  law  held  a  decision  in  a  civil 
conclusive  in  a  criminal  case,  ''  an  acta,  probationes  et  confes- 
siones  factee  et  conjectura  (y)  et  praesumptiones  habitae   in 
judicio  civili  probent  et  fidem  faciant  in  judicio  criminalL^ 
This  was  decided  in  the  negative,  and  to  this  effect,  indeedi  is 
the  language  of  the  law.  Dig.  5.  3.  47.     ''  Lucius  Titius  quum 
in  felsi  testamenti  propinqui  accusatione  non  obtinuerit,  qusero 
an  de  non  jure  facto  nee  signato  testamento  querela  illi  com- 
petere  possit.     Respondit  non  ideo  repelli  ab  intentione  non 
jure  &cti  testamenti,  quod  in  falsi  accusatione  non  obtinuerit." 
So  1  Code,  lib.  3.  28.  14,  ''Eum   qui  inofficiosi  querelam 
non  tenuit,  a  falsi  accusatione  submoveri  non  placuit     Idem 
observatur  et  si  e  contrario  falsi  erimine  instituto  victus  postea 
de  inofficioso  actionem  exercere  maluerit.*'     Nor  could  any 
man  by  the  Roman  law  be  twice  accused  of  the  same  offence. 
*'  Qui  de  erimine  in  accusationem  deductus  est  ab  alio  super 
publico  eodem  erimine  defessi  non  potest"     Cod.  de  Ace.  1.  9. 
''  Si   ex  efidem  causa  ssepius  agatur  cum   idem   factum  sit 
exceptio  vulgaris  rei  judicatae  opponitur."    Dig.  de  Poss.  Act 
1.  3. 

(x)  '*  Cum  quieritar  hiec  exceptio,  noceat  necne  inspiciendum  est  an 
idem  corpus  sit,  quantitas  eadem,  idem  jus  an  eadem  causa  petendi  et 
eadem  conditio  personarum,  qu8B  nisi  omnia  concurrant  alia  res  est.** 
But  the  part  could  not  be  sued  for  afler  the  whole,  "  si  quis  cum  totum 
petrissei  partem  petat  exceptio  rei  jud.  noret." 

(y)  Mascardus,  tom.  1,  concl.  34. 
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In  order  to  make  this  subject  more  intelligible,  and  at  the 
same  time  to  give  an  example  of  the  manner  of  the  Roman 
jurists,  I  shall  analyse  the  celebrated  law  of  the  Pandects, 
1.  2,  tit.  2,  §  63. 

It  is  established  by  many  laws,  that  a  judgment  does  not 
a6fisct  strangers.    **  Seepe  judicatum  est  res  inter  alios  judicatas 
altis  non  praejudicare."    This  is  a  rule,  however,  not  to  be 
taken    absolutely,    '*Quod    tamen    quandam    distinctionem 
habet:**  for  there  are  cases  in  which  even  the  knowledge  that 
a  judgment  has  been  given  may  injure  third  parties,  and  there 
are  cases  where,  though  silent  as  to  them,  they  are  injured  by 
it.     ''Nam  sententia  inter  alios  dicta  aliis  quibusdam  etiam 
scnentibus  obest,  quibusdam  vero  etiamsi  contra  ipsos  judicatum 
sit  nihil,  noceL"    It  does  not  injure  those  aware  of  it,  for 
instance,  when  judgment  is  given  against  one  of  two  heirs  to  a 
debtor  with  the  knowledge  of  the  other;  for  the  defence  of  the 
other  remains  untouched,  though  he  knew  that  his  co-heir  was 
sued.     ''  Alteri  integra  defensio  est  etiam  si  cum  cohierede  suo 
agi  scierit** ....  But  the  judgment  injures  the  third  party  who 
is  aware  of  it,  when  that  third  party  stands  by  and  allows  a 
person  whose  title  was  secondary  and  subordinate  to  his  own,  to 
sue  for  or  defend  a  thing  to  which  his  claim  was  paramount. 
"  Scientibus  sententia  quae  inter  alios  data  est  obest  cum  quis 
de  ea  re  cujus  actio  vel  defensio  primum  sibi  competit,  sequenti 
agere  paUatur,'*    As  if  the  debtor  stands  by  and  allows  the 
creditor  to  sue  as  the  proprietor  of  a  thing  he  has  pledged  with 
him,  or  the  husband  allows  his  &ther-in-law  or  his  wife  to  sue 
as  the  proprietors  of  the  wife's  dowry,  or  the  purchaser  allows 
the  seller  to  sue  as  the  proprietor  of  what  he  has  bought. 
"  Veluti  si  debitor  experiri  passus  sit  creditorem  de  proprietate 
pignoris,  aot  maritus  socerum,  vel  uxorem  de  proprietate  rei 
in  dote  acceptse,  aut  possessor  venditorem  de  proprietate  rei 
emtae." 

But  how  is  it,  continues   the  law,  that  the  knowledge  is 
injurious  to  one  and  not  to  the  other?     ''Cur  auteni  his 
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fcientia  nooet,  aliis  yero  non  nocet?**  This  is  the  reascHi,  that 
he  who  knows  his  co-heir  is  sued  or  saing,  cannot  hinder  him 
from  using  that  defence,  or  bringing  that  action  which  the 
latter  thinks  most  expedient.  ^'Ula  ratio  est  quod  qui  sdt 
cohaeredem  suum  agere,  prohibere  eum  quonimna  uti  yeiit 
proprii  actione  vel  defensione  utatur  non  potest"  But  if  I 
allow  the  former  owner  to  defend  my  cause,  I  am  in  conse- 
quence of  this  knowledge  barred  by  the  judgment,  though 
given  in  a  suit  to  which  I  was  not  a  party,  since  it  was  by  my 
oxisent  that  the  judge  {nonounced  on  my  ri^t  represented  in 
the  person  of  the  pleader.  ''Is  vero  qui  priorem  dominum 
defendere  cansam  patitur  ideo  propter  scientiam  prsescriptione 
rei,  quamvis  inter  alios  judicata^,  summoretur— quia  ex  volun- 
tate  ejus  de  jure  quod  ex  persona  habuit,  judicatum  est." 
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CmAPTER  11. 

LAW   OF   EVIDENCE  IN  THE  DARK  AGES  (a). 

The  whole  law  concerning  proof  in  the  barbarous  codes  is 
involved  in  great  obecuritj^ — with  the  exception  of  the  Code 
of  the  Visigothsy  which  contains  much  taken  from  the  Roman 
law,  little  is  to  be  found  upon  the  matter  among  them.     The 
distinction  drawn  by  Montesquieu  (b)  between  the  Salic  and 
other  codes  cannot  be  supported.     There  are  but  two  places 
in  which  the  Salic  law  treats  of  proof,  tit  56  and  tit  76,  and 
in  both  of  these  the  proof  in  question  is  negative,  which 
Montesquieu  supposes  to  be  unknown  to  it     It  is  the  peculi- 
arity of  the  barbarous  (e)  codes  that  the  accused  began  by 
proving  his  innocence, — if  he  failed  the  accuser  adduced  his 
testimony:  this  might  consist  of  witnesses  or  documents,  which 
might  always  be  terminated  by  a  defiance  {d)  to  single  combat. 
By  the  law  of  the  Ripuarian  Franks  it  was  provided,  that  in 

(a)  Fardessus  Loi  Salique,  Dissert.  11,  p.  616;  Waskdnig  und  Stein 
Franzos  Staat  und  Recht  Greschichte;  Eichhom  Deutsclie  Staat  und 
Rechts  Geschichte,  yoI  1,  p.  444,  §  77  ;  Beugnot  Olim ;  R^istres  des 
Arrets  rendns  par  la  Cour  dn  Boi,  a.  d.  1254 — 1273. 

(b)  §  28,  c  14. 

(c)  And  yet  some  learned  Grerman  writers  have  been  carried  by 
national  prejudice  to  the  inconceivable  length  of  admiring  so  detestable  a 
system,  and  to  draw  from  it  and  its  attendant  absurdities  a  proof  of  the 
innate  excellence  of  the  Germans.  Such  a  law  proves  that  those  who 
adopted  it  were  barbarians,  and  those  who  were  forced  to  keep  it  slaves, 
(as,  politically  speaking,  the  Germans  were  after  they  ceased  to  be 
barbarians  till  the  present  century  was  far  advanced,  and  as  too  many  of 
them  are  now,)  and  nothing  more. 

(d)  The  first  text  is  the  famous  Law  Burgund.  tit.  45,  where  perjury 
b  stated  as  the  reason.    Sec  especially  Lex  Bajuv.  tit.  16,  c.  2.  The  Lex 
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cases  of  sale  the  document  attesting  it  should  be  publicly 
written,  ^Uestamentum  (&)  publice  conscribatur."  In  trifling 
cases  it  was  to  be  subscribed  by  seven,  in  important  cases  by 
twelve,  witnesses.  If  it  was  attacked  on  the  ground  of 
forgery  and  the  charge  was  proved,  the  chancellor's,  i,  e.  the 
writer's,  thumb  was  cut  off,  unless  he  redeemed  it  by  the 
payment  of  fifty  solidi ;  "  cancellario  poUex  dexter  auferatur 
aut  eum  cum  50  sol.  redimat;"  or  he  might  interrupt  the 
chancellor  as  he  was  about  to  swear  to  its  validity  and 
challenge  him  to  single  combat  But  if  the  chancellor  was 
dead,  and  the  writing,  cgmpared  with  three  other  charters  in 
his  writing,  appeared  to  be  his,  it  might  be  supported  *' absque 
pugnlL"  The  witnesses  produced  were  required  to  be  of  free 
birth,  and  possessed  of  land,  or,  at  any  rate,  able  to  pay  the 
fine  imposed  for  false  testimony;  they  were  all  sworn.     The 

Burgund.  is  as  follows : — "  L.  Burgund.  tit.  45.  De  his  qui  objecta  sibi 
negaverint,  et  praebendum  obtulerint  jusjarandum.  Multos  in  popolo 
nostro  et  pervicatione  causantium  et  cupiditatis  instin«tu,  ita  cognoscimus 
depravari,  at  de  rebus  incertis  sacramenta  plerumque  offerre  non  dubiteot^ 
et  de  cognitis  jugiter  peijurare.  Cujus  sceleris  consuetudinem  sub- 
moventes  prsBsenti  lege  decernimus,  ut  quotiens  inter  homines  noetros 
causa  surrezerit,  et  is  qui  pulsatus  fuerit,  non  deberi  a  se  quod  requiritur, 
aut  non  factum  quod  objicitur,  sacramentorum  obligatione  negaverit,  hac 
ratione  litigio  corum  finem  oportebtt  imponi ;  td  si  pars  ejus  eui  oblaium 
fuerit  ju^urandum^  noluerit  sacramenta  suscipere,  sed  ad9ersanum  suum 
verUaiis  Jiducia  armis  dixerit  posse  convinciy  et  pars  diversa  non  cesserit, 
pugnandi  licentia  non  denegetur.  Ita  ut  unus  de  eisdem  testibus  qui  ad 
danda  conv enerant  sacramenta.  Deo  j  udicante  confligat ;  quoniam  justum 
est,  ut  si  quis  veritatem  rei  incunctanter  scire  re  dixerit,  et  obtulerit 
sacramentum,  pugnare  non  dubttet.** 

(e)  *'  L.  Ripuar.  tit.  59,  cap.  1.  Si  quis  alteri  aliquid  vendiderit, — 
testamentum  publice  conscribatur.  Quodsi  parva  res  fuerit  7  testibus 
firmetur;  si  autem  magna  12  roboretur.  Cap.  2.  £t  si  quis  in  posterum 
hoc  refragare  vel  falsare  voluerit,  a  testibus  convincatur,  aut  Canceliarius 
cum  sacramenti  interpositione  cum  simili  numero  quorum  roboratum  est 
idoneum  confirmet.  Cap.  8.  Quodsi  charta  in  judicio  perforata  idonea 
fuerit,  tunc  ille,  qui  causam  prosequitur,  dupla  repetitione  culpabilis 
judicetur,  et  unicuique  de  testibus  15  sol.  culpabilis  judicetur,  et  ipsum 
testamentum  inyiolatum  perseveret.  Si  autem  testamentum  falsatum 
fuerit,  turn  ille,  qui  causam  prosequitur,  rem  quam  repetit  cum  sexaginta 
solidis  recipiat,  et  iusuper  Cancellario  pollex  dexter  auferatur,  aut  eum 
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documents  were  to  be  dravm  up  in  the  presence  of  witnesses, 
and  the  year  and  day  mentioned  in  them ;  but  among 
nide  nations  oral  testimony  (/)  has  always  been  the  chief 
instrument  of  judicial  controversy.  The  Roman  system 
admitted  it  in  almost  all  cases,  and  until  the  sixteenth  century 
it  was  received  among  the  states  of  Europe  without  distrust  or 
hesitation.  Among  the  Franks  it  was  admitted  to  prove  not 
only  &ct  but  law,  not  only  a  particular  event  but  the  intention 
of  the  actor.  But  the  want  of  a  more  accurate  memorial  was 
supplied  by  some  circumstance,  which  it  was  supposed  would 
stamp  the  transaction  connected  with  it  on  the  memory  of  the 
spectator.  Even  among  us,  at  the  present  day,  when  children 
perambulate  the  boundaries  of  a  parish,  they  are  sometimes 
struck  on  the  face  violently,  in  order  to  fix  the  matter  in  their 
recollection.  The  60th  chapter  of  the  law  of  the  Ripuarian 
Franks  ordains  that   the   contracting  parties  shall  summon 

cum  50  Bol.  redimat,  et  unusquisque  de  testibua  15  sol.  moletetur. 
Cap.  4.  Qaodsi  iUe  qui  caiuam  seqnitur,  manum  Cancellarii  de  altari 
trazerit,  aut  ante  ostiam  Basilicse  manum  posuerit,  tunc  ambo  constrin- 
gantar,  ut  se  super  14  noctes  seu  super  40  ante  Regem  reprieseniare 
stodeant  pugnaturi.  Cap.  5.  Si  autem  Cancellarius  mortuus  fuerit,  tunc 
ei  liceat  qui  rem  oomparavit,  cum  tribus  cbartis  quas  ipse  Cancellarius 
scripsit,  absque  pngna  chartam  suam  super  altario  positam  idoneare. 
Quodsi  venditor  vel  heredes  sui  superyixerint,  ipsi  testamentum  defendere 
debent  vel  mulctam  incurrere.** 

*'  Si  quis  homo  pratum — alierius  contra  legem  invaserit,  et  dicit  suum 
esse,  propter  prsBsumptionem  cum  sex  solidis  componat  et  exeat.  Cap.  2. 
Si  autem  suum  Toluerit  vindicari  ilium  agrum — ^taliter  yindlcet.  Juret 
cum  sex  sacramentalibus  et  dicat:  Ego  tua  opera  priora  non  invasi 
contra  legem,  nee  cum  sex  solidis  componere  debeo,  nee  exire,  quia  mea 
opera  et  labor  prior  hie  est  quam  tuus.  Tunc  dicat  ille  qui  quacrit : 
Ego  habeo  testes  qui  hoc  sciunt,  quod  labores  de  isto  campo  semper  ego 
tuli  nemine  contradicente  exartavi,  mundayi,  possedi  usque  hodie,  et 
pater  mens  reliquit  mihi  in  possessione  sua.  Ule  homo  qui  hoc  testlficare 
voluerit,  cummarchanus  ejus  debet  esse,  et  debet  habere  6  sol.  pecuniam 
et  similem  agrum.  Tunc  testes  juret  taliter :  Quia  ego  hoe  meut  auribus 
audm  et  oculis  meis  vidi^  quod  istius  hominis  priora  opera  fuerunt  in 
isto  agro  quam  tua,  et  labores  fructuum  ille  tulit.  Post  sacramentum 
reddat  agrum.*' 

(/)  Tum  ille  testis  juret  taliter  quia  ego  hoc  meis  auribus  audivi,  et 
meis  oculis  vidi,  &c.     Lex  Bajuv.  tit.  16,  c.  1. 
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children  to  be  present  at  their  agreement,  and  shall  pull  the 
ears  of  these  witnesses,  and  strike  them  on  the  &ce,  in  order 
that  they  may  the  better  recollect  what  they  have  seen  and 
heard  (b).  The  delivery  of  a  rod  or  virge  of  a  straw  (festaca), 
the  branch  of  a  tree  (ramus),  a  clod  of  earth  (cespes),  by  one 
party  declaring  at  the  same  time  his  intention  to  the  other, 
was  the  most  common  symbol  of  consent  among  the  Franks. 
The  symbol  mentioned  in  the  book  of  Ruth  will  occur  to  the 
reader  "  to  confirm  all  things,  a  roan  plucked  off  his  shoe  and 
gave  it  to  his  neighbour,  and  this  was  a  testimony  in  Israel." 
The  48th  title  of  the  Salic  law,  which  prescribes  the  manner 
of  instituting  an  heir,  orders  that  the  person  instituting  shall 
place  "  fsestucam  in  laisu,"  t.  e.  in  the  bosom  of  him  whom  he 
intends  to  make  his  heir,  whether  in  part  or  altogether;  and 
Gregory  of  Tours,  lib.  3,  c.  7,  tells  us,  that  Gontran  desiring 
to  ensure  the  succession  of  his  kingdom  to  his  nephew  Chil- 
debert,  placed  a  spear  in  his  hand.  So  in  the  laws  and 
documents  of  the  barbarous  nations,  we  meet  with  the  ex- 
pressions "  adrhamire  per  festucam  (c),"  **  festuca  intercedente ;" 
adrhamire  means  to  fortify,  to  corroborate,  to  confirm. 

The  use  of  written  documents  could  not  long  remain  un- 

(b)  Lindenbrog,  Form  153 ;  Marculf,  Appendix,  Form  19,  *'  tradidisse 
per  festacam;**  Lind.  154;  Marculf,  Appendix,  20,  "per  herbam  yel 
terram.**  **  Lex  Ripuar.  tit.  60,  de  Traditianibus  ei  Testibus  adhibendU, 
Si  quia  villam  aut  vineam  vel  quamlibet  possessiuncolam  ab  alio  com- 
paraverit,  et  testamentum  aocipere  non  potuerit,  si  mediocria  res  est, 
cum  Bex  testibus,  et  si  panra  cum  tribus,  quod  si  magna  cum  dnodecim, 
ad  locum  tradiiionis  cum  totidem  numero  pueris  accedat,  et  sic  pnesen- 
tibus  eis  pretium  tradat,  et  possessionem  accipiat,  et  unicuique  de  par- 
Tulia  aU^KU  donet  et  torqueat  auriculas  ut  ei  in  postmodum  testimonium 
pnebeant.** 

(c)  Grimm  Deutsche  Recbts  alterthumer,  p.  124,  derives  adrhamire 
from  chram,  kram,  strong,  firm,  solid.  Pardessus  approves  this.  Du 
Cange,  and  the  authors  of  the  Froleg.  to  the  Diplomata,  derive  it  from 
**  arrha."  And  see  the  explanation  of  the  **  laiseverpitio,**  Cauciani  Bar- 
barosum  leges.  Vol.  4,  p.  509.  But  it  is  clear  that  the  barbarians  kept 
the  word  adrhamire,  because  they  could  find  no  corresponding  word  in 
the  phrnseolugy  of  Roman  law ; — it  means  to  corroborate  bj  the  act  of 
giving  evidence.    Olim,  p.  948. 
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known  to  tribes  settled  in  Graul,  and  brought  into  daily 
collision  with  Roman&  Tet  the  Salic  law,  as  it  was  drawn 
ap  in  the  time  of  Charlemagne,  contains  no  allorion  to  written 
proof  of  any  kind.  And  although  every  presiding  judge  of 
the  mal  had  his  scribe  or  chancellor  to  record  the  judgments 
given  in  those  assemblies,  the  59th  tide  of  the  Salic  law,  and 
the  18th  chapter  of  the  capita,  extravagantia,  shew  that  the 
▼ery  terms  of  a  judgment  might  be  proved  by  oral  testimony. 
So  the  10th  chapter  of  the  Capitulaiy,  a.  d.  803,  proves,  that 
if  a  question  arose  as  to  the  existence  of  a  previous  judgment, 
the  fiict  of  its  existence  was  to  be  proved  by  witnesses. 

So  even  under  the  second  race,  a  man  claimed  as  a  slave 
who  asserts  his  fireedom,  though  with  the  charter  of  eman- 
cipation in  lus  hand,  is  bound  to  produce  the  man  by  whom 
he  was  enfranchised,  and  to  prove  his  liberation  *'  testimonio 
bonorum  hominum  qui  tum  aderant  cum  liber  admissus  fuerit," 
by  the  scribe  who  drew  the  deed,  or,  if  he  could  not  be  pro- 
duced, by  shewing  two  other  charters  drawn  up  by  the  same 
scribe,  in  order,  no  doubt,  to  establish  the  handwriting  by 
comparison. 

That  the  use  of  writing,  nevertheless^  was  frequent,  we 
have  conclusive  evidence  in  the  collection  of  formulae  and  of 
charters  which  we  possess. 

Documents  of  every  kind,  from  the  solemn  judgment  to  the 
most  inconsiderable  agreement,  have  been  preserved,  but  the 
obligation  was  complete  without  writing;  this  is  proved  by 
the  19th  formula  in  the  second  book  of  Marculfus. 

There  were,  however,  certain  instruments  attesting  public 
acts,  which  could  not  be  impeached  by  oral  evidence,  unless 
their  authenticity  was  attacked.  Such,  according  to  the 
63id  title  of  the  Ripuarian  law,  was  a  royal  grant,  which 
could  only  be  attacked  by  producing  an  opposite  grant  Such 
too  weie  the  judgments  of  the  placitum  palatii,  acts  of 
voluntary  jurisdiction,  and  the  delivery  of  immovables  before 

the  king. 
Private  documenls  were  drawn  up  by  the  chancellor  of  the 
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nial>  the  referendary  of  the  king,  and  other  public  officers. 
The  person  concerned  did  not  always  even  sign  them.  They 
did  not  supply  the  place  of  oral  evidence  before  the  tribunals ; 
they  served  merely  as  a  kind  of  memorandum  for  the  wit- 
nesses whom  it  was  necessary  to  produce  (c). 

No  particular  form  was  required  for  the  validity  of  private 
acts,  but  the  43rd  chapter  of  the  Lex  Alamannorum  requires 
the  insertion  of  the  date,  which  date  consisted  in  the  statement 
of  the  day,  month,  and  year  of  the  king's  reign  in  which  the 
instrument  was  drawn  up.  Instruments  dated  irom  the 
Christian  sera  are  suspicious.  This  mode  of  dating  is  not  to 
be  found  in  any  charter  of  the  first  race  (<Q. 

When  a  donation  was  made  by  letter,  as  in  a  multitude  of 
instances  we  find  to  have  been  the  case,  the  presence  of  wit- 
nesses (e)  was  not  essential ;  but  they  were  generally  summoned 
to  guard  against  future  litigation  (f).  A  gift  to  the  monastery 
of  Priim^  A.D.  721,  is  declared  to  be  '^  facta  publice;"  another, 
A.D.  709,  to  the  church  of  Verdun,  is  said  to  be  made  <'in 
conventu  multorum  bonorum  hominum.'*  Sometimes,  as  in 
the  case  of  the  gift  to  the  monastery  of  Limours  by  Gaucon 
and  his  wife,  the  king  and  his  nobles  attended  as  witnesses  of 
the  transaction. 

The  Salic  (ff)  law  firequently  mentions  the  proof  per  testes ; 
it  was  employed  to  shew  that  property  had  been  properly 
transmitted ;   that  the  defendant  had  been  duly  summoned 

(c)  Lex  Rip.  58 ;  Lex  Al.  2  tit. ;  Lex.  Bad.  1 — I ;  Marculi,  Form 
2.19. 

(d)  Baluz.  J.  2,  p.  426;  Mabillon  De  re  Dipl.  p.  5. 

(e)  819,  cap.  3,  c.  11. 

(/)  Fardessus,  Diss.  11,  proves  that  the  expression  **  cum  stipulatione 
annexft,**  was  a  vestige  of  the  Roman  law,  and  alluded  to  the  "  stipulatio 
aquiliana,**  which  Faulus,  recept.  sent.  Book  1,  tit.  1,  §  3,  sajs  was 
usually  added  to  contracts,  and  which  he  advises  the  contracting  party  tu 
fortify  by  a  penal  clause,  *^  Ut  resciso  quoquo  modo  pacto,  poena  ex  stipu- 
latu  exigi  possit.*^  It  was  also  usual  to  add  a  clause,  importing,  that  if 
the  buyer  was  evicted,  the  seller  should  restore  double  the  price.  This  is 
taken  from  Faulus,  recept.  sent.  Lib.  2,  tit.  17,  §  3. 

(g)  Vide  Tit.  48,  defalso  testimonio,  Lex  Sal.  £d.  Fardessus ;  Tit.  49, 
de  testibus,  ib, ;  Tit.  16,  Lex  Bajuv. 
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(49ih  title)  to  the  m&l ;  that  a  cause  brought  before  a  tribunal 
had  already  been  decided.     The  52nd  title  of  the  Salic  law 
points  out  the  means  by  which  the  attendance  of  witnesses 
may  be  enforced.     These  witnesses,  who  must  not  be  con- 
founded with  the  conjuratores,  were  summoned  "  ut  ea  quae 
sciant  jarati  dicant''    By  the  42nd  chapter  of  the  law  of  the 
Alennum,  and  the  13th  chapter  of  the  Capitulary  of  801, 
the  evidence  of  persons  convicted  of  sacrilege,  homicide,  theft, 
and  peijury,  as  well  as  persons  of  bad  reputation,  was  excluded. 
Sometimes  (A)  the  evidence  was  limited  to  a  particular  class ;  thus 
by  the  formula,  Lindenbrog,  159,  it  appears  that  the  person 
whose  status  as  a  freeman  had  been  attacked,  was  to  defend 
himself  by  the  testimony  of  his  relations,  paternal  as  well  as 
maternal,  or  by  that  of  the  members  of  the  tribe  to  which  he 
belonged.     So  a  law  of  the  Ripuarian  Franks  provided  that 
a  summons  (i )  should  be  proved  by  a  certain  number  of  "  rachim- 
bui^hi.''    A  curious  proof  of  the  manners  of  the  age  is  to  be 
found  in  the  5th  chapter  of  the  2nd  Capitulary,  A.  d.  803.     It 
provides,  that  a  person  who  puts  to  death  a  hostile  witness, 
shall  for  that  reason  alone  lose  his  cause.     Penalties  were 
inflicted  on  perjured  witnesses  by  the  5l8t  title  of  the  Salic 
law,  and  to  impute  to  another  that  he  had  given  false  testi* 
mony,  was  a  crime.     The  10th  chapter  of  the   Capitulary, 
A.  D.  819,  provides,  that  if  the  proofi  on  each  side  are  equal,  a 
single  combat  shall  take  place  between  two  witnesses  chosen 
respectively  from  those  of  the  contending  parties. 

To  elicit  truth  from  conflicting  testimony,  was  a  process 
too  refined  and  difficult  for  the  barbarians  who  overthrew  the 
Roman  empire.  To  rely  upon  the  oath  of  the  parties  was  a 
more  simple  proceeding.  Hence  the  system  of  compui^gators, 
the  number  of  whom  was  sometimes  enormous  (A).  Gregory  of 
Tours  tells  us,  that  three  hundred  persons  swore,  in  support  of 
Fredegonde,  that  Clotaire  was  the  son  of  Chilperic. 

The  distinction  of  races  long  preserved  was  the  origin  of  the 

(A)  Waskonig  und  SteFn  Franz.  Staat.  G.  vol.  3,  p.  214. 

(i)  S^monse.  (A)  Van  Espen  Jus.  Eccl.  t.  4,  p.  138. 
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system  of  compargators  (A).  It  is  (/)  well  known  that  during 
a  considerable  period,  this  distinction  was  preserved  with  a 
tenacity,  which  appears  to  us  of  the  present  day  hardly  con- 
sistent with  the  existence  of  social  order  in  any  shape  however 
rude  and  imperfect  Our  ancestors  were  barbarous  in  all 
things,  and  in  nothing  more  barbarous  (m)  than  their  law.  It 
was  personal — the  Latin,  the  Frank,  the  Buigundian,  though 
inhabitant  of  the  same  district,  might  claim  to  be  tried  each 
by  his  own  law.  In  such  a  state  of  things  it  was  most  natural 
that  in  time  neighbours,  vassals,  feudal  superiors,  kinsmen, 
should  come  forward  to  vouch  for  each  other  and  to  uphold 
each  (ft)  others'  claims.  Unity  of  race  was  the  root  from  which 
the  system  sprung.  The  invasions  and  conquests  that  blended 
together  the  different  hordes  who  had  spread  themselves  over 
the  surfSu^e  of  Europe,  gradually  broke  down  the  distinction  of 
race  and  the  usage  founded  on  it  Instead  of  being  distin- 
guished by  races,  the  barbarians  were  distinguished  as  lord 
and  vassal,  bishop  and  judge,  king  and  baron,  knight  and  seri^ 
gentleman,    and    a   member  of  the   tiers  etat   taillable    et 

(k)  Aristotle,  in  a  work  which  cannot  be  studied  too  much  or  reflected 
on  too  deeply,  has  preserved  a  remarkable  proof  of  this  practice  in  Cyme, 
a  town  in  Asia  Minor;  he  is  patting  the  argument  for  and  against 
innovation,  and  observes,  "  The  ancient  laws  that  remain  are  altogether 
silly.  As  in  Cyme  the  law  on  murders  is,  that  if  the  accuser  produces 
a  quantity  of  witnesses  chosen  from  his  own  kinsfolk,  the  accused  is 
responsible  for  the  murder :"  S»  irXijSos  ri  vapdfrxj^rai  fiapropmy  6  ^wkmv 
t6p  <f>6pov  T&v  avTov  avyytpav;  hmxop  tlvai  rf  i>o^^  ^di^  ^rvyoi^ni. 
Arist.  Pol.  2.  5,  12. 

(0  Lezardi^re,  vol.  1,  p.  361 ;  Savigny,  G.  des  R.  R.  1.  115 ;  Eichom, 
1.46. 

(m)  The  English  have  too  much  reason  to  exclaim, 

«« MansSrunt  hodieque  manent  vestigia  runs.** 

(n)  They  were  called  ^  consacramentales,  sacramentales  conjuratores.** 
Their  number  varied  with  the  importance  of  the  subject  in  L.  Rep.  11. 
12.  17  ;  it  amounts  to  seventy-two.  Sometimes  it  was  required  that  they 
should  be  reUtions  of  the  party.  Cum  uxore  et  filiis  et  propinquis  ubi 
duodecem  juret  si  uxorem  et  filios  non  habuerit  cum  patre  aut  matre  si 
patrem  aut  matrem  non  habuerit  cum  duodecem  proximis.  Lex  Burgrud. 
tit.  8,  c.  1 . 
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corveable  k  plaisir.    The  first  indeed  generally  belonging,  and 

especially  in  England,  to  the  conquering,  and  the  second  to 

the  conquered  race.     But  the  old  system  of  compurgators  fell 

into  complete  confusion,  and  on  the  continent  (for  wager  of 

law  continued  among  us  till  the  year  1830),  was  at  length 

abolished  altogether.     By  the  Salic  law,  which  I  select  as  a  fair 

example  of  the  usages  of  the  barbarous  races,  the  accused  person 

was  summoned  to  appear  with  his  witnesses  in  seven  days,  *'  super 

septem  noctes ;"  if  he  did  not  appear,  he  received  a  second 

summons  to  appear  in  fourteen ;  if  the  charge  was  one  which, 

if  the  accused  was  found  guilty,  exposed  him  to  a  penalty  of 

twenty-five  solidi  or  less,  the  prosecutor  was  bound  to  affirm 

the  accusation  by  the  evidence  of  five  compurgators,  and  the 

accused,  to  prove  his  innocence,  was  obliged  to  produce  twelve. 

If  the  penalty  was  fiom  twenty-five  to  forty-five,  the  prosecutor 

produced  nine,  and  the  accused  eighteen  compurgators ;  if  it 

was  above  forty-five,  the  accuser  produced  twelve,  and  the 

accused  twenty-five.     But  if  the  accusation  was  one  of  murder, 

it  must  be  affirmed  by  twelve  compui^ators,  and  the  accused 

was  summoned   to  undergo  the   ordeal  of  boiling  water  in 

forty-days. 

The  compurgators  (n)  must  not  be  confounded  with  the 

(n)  It  will  scarcely  be  believed,  that  thia  proceeding  was  recognised 
bj  tbe  English  law  in  the  nineteenth  century.  Blackstone,  Vol.  3,  p.  343, 
4to  ed^  gives  the  whole  detail  without  one  syllable  of  disapprobation. 

"  With  us,"  he  says,  (lb,  p.  346),  **  wager  of  law  is  never  required,  but 
only  admitted !  **  **  Therefore  it  is  anfy  in  actions  of  debt,  simple  contract, 
or  of  an  amercement  in  actions  of  detinue  and  of  account ....  it  is  anfy 
in  these  actions,  I  say,  that  the  defendant  is  admitted  to  wage  his  law.** 
*'  Wager  of  law,  however,  lieth  in  a  real  action  as  well  as  in  mere  personal 
contracts.** 

<(  He  that  has  waged  his  law  brings  with  him  into  Court  eleven  of  his 
neighbours,  and  his  eleven  neighbours  or  compurgators  shall  avow  upon 
their  oath  that  they  believe  in  their  consciences  he  says  the  truth.**  Our 
jury  clearly  arose  from  the  compurgators,  who  were  not  witnesses  only 
but  judges, —  the  Homeric  'torMp,  (lb,  p.  501) ;  and  their  authority  in- 
creased, as  it  was  the  interest  of  the  people  to  strengthen  it.  So  where 
a  man  refused  to  appear,  the  Salic  law,  59.  1,  requires  twelve  witnesses 
to  prove  they  heard  him  summoned  in  the  public  Court. 
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witnesses,  though  they  are  sometimes  called  "testes."  The 
compurgators  did  not  pretend  to  give  evidence  as  to  the  facts 
in  dispute ;  they  merely  swore  that  they  believed  the  cause  of 
the  party  in  behalf  of  whom  they  appeared  to  be  just,  and  his 
statement  true.     It  was  a  rude  appeal  to  the  moral  sense. 

Title  50  of  the  Salic  law  inflicts  a  punishment  on  the  person 
who  has  produced  false  conjuratores,  as  well  as  on  the  con- 
juratores.  Tlie  55th  title  allows  a  man  condemned  to  clear 
himself  by  the  ordeal  of  boiling  water,  to  substitute  the  proof, 
by  compurgators,  "juratores  donet,"  if  his  adversary  will  con- 
sent It  is,  however,  most  improbable  that  the  evidence  of 
these  conjuratores  was  always  admitted,  or,  if  admitted,  always 
decisive.  There  are  many  passages,  indeed,  which  repel  such 
a  doctrine.  In  the  5th  section  of  the  39th  title  of  the  Salic 
law,  which  treats  of  the  case  where  a  freeman  had  been 
kidnapped  and  sold  as  a  slave,  are  the  words,  "  Si  probatio 
certa  non  fuerit  sicut  pro  occiso  juratores  dare."  And  again, 
section  5,  title  42,  "  Si  tamen  probatio  certa  non  fuerit  cum 
25  juratores  medius  electis  exsolvat"  There  is  a  remarkable 
passage  in  Gregory  of  Tours  to  the  same  effect.  A  man  had 
been  accused  of  murder;  he  denied  the  charge,  and  as  the 
accusers  "non  haberent  qualiter  eum  convincere  possent — 
judicatum  est  ut  se  insontem  redderet  sacramento^  Greg* 
Tours,  7.  123.  So  in  the  code  of  the  Bavarians,  tit  8,  c.  17, 
§  3,  "De  his  vero  causis  sacramenta  praestentur  in  quibus 
nullam  probadonem  discussio  judicantis  invenerit"  There 
were  then  cases  in  which  the  judge  was  to  decide  whether 
such  a  mode  of  proof  was  admissible,  and  there  were  cases 
in  which  the  proof  was  not  conclusive ;  in  all  cases  of  inten- 
tion, however,  it  was  admissible.  So  in  the  Capitulary  793, 
c  5,  a  man  who  had  sheltered  a  robber  was  allowed  to  prove 
by  the  oath  of  twelve  conjuratores  that  he  was  ignorant  of  the 
real  character  of  his  guest.  These  conjuratores  were  divided 
into  two  classes, — one  common,  of  which  a  great  quantity  was 
usually  required;  the  other  selected  from  a  particular  class, 
and  of  whom,  therefore,  it  was  sufficient  to  produce  a  smaller 
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number.  The  first  were  called  advocati,  sometimes  consi- 
miles ;  the  second  electi.  The  relations  of  the  party  interested 
might  be  his  '' conjuratores ;"  indeed,  the  63rd  chapter  of  the 
Salic  law  enamerates  the  juramentum  as  one  of  the  obligations 
of  relationship.  The  8th  chapter  of  the  Lex  Burgundionum 
is  stiU  more  positive,  and  admits  the  father,  mother,  and  wife 
of  an  accused  person  among  his  compurgators.  If  the  party 
was  called  upon  to  swear  in  his  own  behalf,  jurare  propria 
manuy  nothing  could  be  more  analogous  to  the  whole  spirit  of 
proceeding  in  the  rude  ages,  than  that  he  should  be  called 
upon  to  establish  his  own  credibility  by  the  oath  of  compur- 
gators. 

While  we  are  considering  these  subjects,  we  should  recollect 
that  all  proceedings,  civil  as  well  as  criminal,  were  in  fact 
before  a  jury,  and  that  the  management  of  the  proceeding  was 
entrusted  to  him  who  presided  over  the  Court  One  conse- 
quence of  the  difference  between  the  conjuratores  and  the 
testes  was,  that  the  former  could  not  be  compelled  to  attend. 
The  principle  of  this  distinction  is  obvious.  A  person  who 
refuses  to  bear  witness  to  what  he  has  seen,  commits  an  offence 
against  society;  but  a  person  who  is,  or  who  supposes  himself 
ignorant  of  another's  character,  may  reasonably  refuse  to  give 
evidence  concerning  it. 

JUDGMENTS  OF   QOD{h), 

This  mode  of  discovering  the  truth  cannot  be  altogether 
omitted  in  an  history  of  evidence ;  it  is  the  link  between  the 
system  of  compurgators  and  the  duel.  The  ordeals  were  called 
sortes,  and  as  the  principle  to  which  they  may  be  traced  is 

(A)  The  word  ordeal  is  of  Grerman  origin.  See  Tacitus  de  Mor.  G.  10. 
The  duel  is  mentioned  in  aU  the  barbarous  codes,  the  Salic,  Saxon,  and 
Yisigothic  excepted.  It  must  not  be  inferred  from  the  omission  that  it 
was  not  common  among  those  nations,  as  manj  other  customs  well  known 
to  haye  prevailed  among  them  are  omitted  also.  It  is  mentioned  L.  Burg, 
tit.  18.  45 ;  L.  Angl.  et  Werin,  tit.  1,  c.  3 ;  L.  Alem.  tit.  89 ;  Bajur.  tit.  8, 
c.  2,  §  6 ;  Longobard,  1.  1,  tit.  32  ;  Eichhom,  vol.  1,  p.  453. 

E 
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common  to  the  human  race  at  particular  periods  of  its  progress, 
it  has  shewn  itself  almost  in  every  nation.  The  church  found 
the  superstition  and  encouraged  it.  It  first  shews  itself  after 
the  decay  of  Roman  civilization,  about  the  year  404.  The 
church  was  then  laying  the  foundations  of  its  temporal  power, 
and  disseminating  some  of  those  abuses,  from  which  it  after- 
wards derived  such  enormous  profit ;  one  of  the  most  valuable 
of  these  was  the  worship  of  relics.  One  of  St  Augustine's 
disciples  had  been  accused  of  a  crime  by  a  priest  St 
Augustine,  in  the  78th  Epist,  gives  the  following  directions 
for  terminating  the  dispute :  **  Elegi  aliquid  medium  ut  certo 
placito  se  ambo  constingerent  ad  locum  sanctum  se  perrec- 
turos,  ubi  terribiliora  opera  Dei  non  sanam  cujuscunque  con- 
scientiam  multo  facilius  aperirent  ....  tnuttis  notissima  est 
sanctUas  loci  ubi  Beati  Felieis  Nolensis  corpus  conditum  est: 
quo  volui  ut  pergent  quia  inde  fidelius  facilius  que  scribi  potest 
quidquid  in  eorum  aliquo  divinitus  fuerit  propalatum  ;**  for  he 
adds,  '^  Novimus  mediolani  apud  memoriam  sanctorum  ubi 
mirabiliter  et  terribiliter  dsemones  confitentur  furem  quemdam 
qui  ad  eum  locum  venerat  ut  falsum  jurando  deciperet,  com- 
pulsum  fvisse  conftteri  furtum.^  So  Gregory  the  Great  (t ) 
writes  to  Justin  the  Praetor  in  justification  of  Bishop  Leo,  that 
to  solve  all  doubt,  he  had  taken  Leo  **  ad  Beati  Petri  sacra- 
tissimutn  corpus,"  and  there  administered  the  oath  to  him. 
*^  Quibus  praestitcs  magna  sumus  exultatione  gavisi  quod 
ejusmodi  experimento  innocentia  ejus  evidenter  enituit."  It 
is  clear,  therefore,  that  the  church  of  those  ages,  to  which 
some  among  us  would  even  now  appeal  in  matters  of  fiiith 
and  practice,  employed  its  influence,  not  only  as  Gregory  the 
Great  did  with  worse  than  Vandal  barbarity,  in  destroying  the 
glorious  remains  of  the  great  writers  of  antiquity,  but  in  pro- 
pagating this  grovelling  superstition  among  the  hordes  by  whom 
Europe  was  overrun.  The  superior  knowledge  of  the  priests 
enabled  them,  probably,  in  a  vast  majority  of  instances,  to  save 

(t)  Lib.  2,  Ep.  33 ;  Lib.  7,  Ep.  18. 
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or  destroy  the  accused  as  they  thought  proper.     At  the  end 

of  the  tenth  century  we  find  the  ordeal  appealed  to  as  an 

ordinary  process  by  the  church ;  Adalgerus  in  the  council  of 

Rheims  exclaims,  **  If  any  of  you  doubt  this,  and  think  tne 

unworthy  of  credit,  let  him  believe  the  fire,  the  boiling  water, 

the  (A)  glowing  iron,  ^'credat  igni,  ferventi  aqun,  candenti 

ferro."   In  the  same  council  a  priest  offers,  for  the  refutation  of 

his  antagonists  to  give  up  his  slave  to  the  bishops,  **  qui  per 

ignitas  vomeres  incedens  Deum  de  te  judicare  manifestis  (/) 

declaret   indiciis.'*     In   another  place,   we  find   the  church 

visiting  with  excommunication   the   person  who  refused  to 

submit  to  the  ordeal,  *'  quod  excipient  se  per  judicium  aquae 

frigidae,  quod  si  facere  noluerint  excommunicatione  subjace- 

ant^{fny   So  we  find  the  expression  ''secundum  legem  mona- 

cjiorum,"  applied  to  the ''  calidi  ferri  judicium,"  a.  d.  1 056.  Such 

were  the  legblators  who  had  succeeded  in  modem  Europe,  to  the 

wisdom  and  humanity  of  Greece  and  Rome — legislators  whose 

measures  leave  us  in  doubt  whether  we  should  wonder  most 

at  the  impudence  of  those  who  imposed,  or  the  supineness  of 

those  who  submitted  to  them. 

One  of  the  first  of  these  modes  of  trial  was  the  ordeal  of  cold 
water.  Muratori  has  published  two  services,  one  entitled  **  Ordo 
ad  fiuriendum  judicium  ad  aquam  firigidam,'*  the  other,  *'  Bene- 
dictio  aquae  fiigidae  ad  fiirtum."  We  cannot  wonder,  says 
that  learned  writer,  that  so  much  faith  should  have  been  given 
to  this  evidence,  as  it  was  supported  by  Charlemagne,  Pope 
Leo  III.,  and  St  Eugenius  (n).  Hincmar,  Archbishop  of 
Rheims,  recommended  it  in  his  work,  "  de  divortio  LfOtharii." 

(A)  Script.  Benun  Franc,  p.  516,  ▲.  d.  991. 

(0  lb.  52S,  (m)  lb.  9.  11.  221. 

(fi)  Montesquieu,  Liv.  18,  c.  31 ;  Muratori  Antich.  38  Dissert. 
*Nomi  si  riquardevoli  aecreditaTarco  di  troppo  quell  inveruzione  ne 
potera  il  rozozo  popolo  cavame  la  maschera  e  particolarmente  per  vederia 
propasia  e  autorizzaia  dcd  saeri  mimstri  e  ne  loro  Rituali  scritta  come 
sicuro  mezzoo  per  iscoprise  la  veritit  nelle  cose  dubiose.**  A  similar  offer 
is  made  in  the  **  Cloa^  of  Aristophanes.** 

E  2 


52  HISTORY   OF   THE 

Another  was  the  "judicium  panis  et  casei."  After  mass  and 
other  ecclesiastical  ceremonies,  bread  and  cheese  were  given 
to  the  accused,  and  if  he  could  swallow  them,  he  was  declared 
innocent.  Another,  and  far  more  terrible  method  (m),  was  the 
"judicium  aquae  ferventis."  In  the  Capitularies  of  Louis  the 
Pious,  A.  D.  819,  are  these  words:  "Si  Proprius  servus  hoc 
commiserit,  judicio  ferventis  aquae  examinetur,  utrum  hoc 
sponte,  an  se  defendendo  fecisset,  et  si  manus  ejus  exusta 
iuisset  interficiatur."  Of  the  same  kind  was  the  trial  of 
walking  on  burning  ploughshares  (n),  successfully  undertaken 
by  the  empress  Cun6gunde  and  our  queen  Emma.  To  these  we 
may  add  the  judicium  crucis,  which  consisted  in  obliging  the 
two  adversaries  to  hold  out  their  hands  in  the  form  of  a  cross 
during  Divine  Service,  when  the  first  who  let  them  fall  lost  his 
cause.  Charlemagne  ordered,  that  if  any  disputes  arose  among 
his  children  concerning  the  divisicm  of  his  empire,  they  should 
be  determined  in  this  manner :  "  Nee  unquam  pro  tali  caus& 
cujus  libet  generis  pugna  vel  campus  ad  examinandum  judi- 
cetur.**  Last  came  that  of  passing  through  the  fire,  of  which 
Cedrenus  has  preserved  an  account,  a.  d.  506,  in  the  eastern 
empire,  but  which  was  unknown  in  the  west  till  the  eleventh 
century.  It  is  famous  in  European  annals,  because  Girolamo 
Savonarola,  one  of  the  most  illustrious  martyrs  of  intellectual 
and  civil  freedom  that  modern  History  can  boast  of,  consented 
to  encounter  it  in  the  fifteenth  century  (o). 

Well  may  the  reader  of  such  laws  say  with  Muratori,  "  Qui 
sia  a  me  lecito  di  esclamare,  quanto  e  mai  misera  la  condizion 

(m)  Gregory  of  Tours  circumstantially  describes  the  manner  in  which 
two  orthodox  priests  contrived  to  boil  an  Arian. — De  Glorii  Martjrum, 
1.81. 

(n)  This  experiment  is  familiar  now  in  part  of  France.  The  lines  in 
Sophocles  and  Virgil  are  well  known.  Pliny,  Lib.  7,  c.  2,  tells  of  priests 
of  Apollo  who  ^' super  ambustam  liqui  struem  ambulantes  non  aduri 
tradebantur."  Servius  quotes  Yanos*  account  of  people  who  were  able  to 
do  the  same,  "  Quod  medicamento  plantas  tingerent.'* 

(o)  Probably  all  these  ordeals  might  be  fulfilled  by  deputy  (vide  tupm^ 
page  48)  in  certain  cases.    Lex  Fris.  tit.  14,  cap.  7. 
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de   mortal!   e  quanto  spesso  si   da  a  conoscere.*^    Agobard, 

Archbishop  of  Lyons,  published  a  treatise  against  them,  and 

against  the   famous  law  of  Gundebald,  king  of  Burgundy, 

establishing  single  combat  as  the  only  means  of  preventing 

peijury.     Such  practices  were  also  at  last  forbidden  by  the 

Canon  law,  as  well  as  by  some  of  the  emperors.     It  is  not, 

however,  to  be  supposed  that  the  right  of  appealing  to  such  a 

mode  of  decision  was  nniversaL     If  the  proof  was  clear  against 

the  accused,  he  was  to  pay  the  fine ;  if  it  was  doubtful,  to 

produce  compui^tors,  or  *'  ambulare  (m)  ad  seneum."    It  often 

happened,  as  Montesquieu  has  remarked,   that  the  dispute 

ended  in  a  compromise  (n).     This  proceeding  is  sanctioned  by 

the  55th  chapter  of  the  Salic  law.     The  decision  by  single 

combat  prevailed  among  the  Burgundians  towards  the  close 

of  the  fifth  century,  and  a  passage  in  Gregory  of  Tours  (o), 

shews  that  in  the  sixth  it  was  common  among  the  Franks. 

From  the  94th  chapter  of  the  Lex  Alamannorum,  and  the 

16th  of  the  Lex  Bajuvariorum,  it  appears  that  a  party  might, 

before  they  were  heard,  defy  the  witnesses  of  his  adversary  to 

single  combat     Trial  by  battle  was  adopted  as  the  remedy  for 

perjury.     This  reason,  which  is,  as  has  been  stated,  assigned 

by  the  law  of  the  Burgundians,  is  repeated,  after  an  interval  of 

several  centuries,  in  the  assizes  of  Jerusalem  (/?), — a  striking 

(m)  Go  to  the  kettle. 

(r)  Cflssiodoms,  Lib.  3,  Epist.  24,  has  preserved  a  remonstrance  against 
the  duel  by  Theodoric  king  of  the  Goths,  addressed  to  the  inhabitants  of 
Fannonia.  **  Cur  ad  monomachiam  recurritis,  qui  venalem  judicem  non 
habetis  ?  Imitamini  Grothos  nostros,"  &c.  Luitprand  king  of  the  Lorn- 
bards  allows  it,  **  Quia  propter  consuetudinem  gentis  nostras  Langobar- 
dorum  legem  impiam  vetare  non  possumus." 

(p)  Greg.  Tut.  7.  15. 

(p)  Cap.  46  ;  Lex  Burg.  167,  C.  Ass.  Uierus  ;  Lex  Long.  66. 
^*  Mdius  est  ut  in  campo  cum  fustibus  pariter  contendant  quam  perju- 
rium  perpetretur.**  '*  Pero  mirabilmente  ....  crebbe  in  Italia  quest 
empio  abuso,  e  quelche  e  piu  da  compiagnere  lungi  dall  opporvisi  i 
vescovi  piu  torto  si  del  credere  che  Fattisq  zassero  col  loro  esempio." 
Muratori  Antich.  lb,  39. 
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proof  of  the  slow  progress  of  mankind.     Long  after  the  ordeal 
had  disappeared,  trial  by  batde  preserved  its  importance.    The 
church  had  her  champions  in  these  conflicts,  of  which  Henry 
cites  a  very  curious  instance   in  the  case   of  the  Prior  of 
Unmouth  (y),  during  the  reign  of  Henry  the  Second. 

Muratori(r)  makes  a  feeble  effort  to  defend  the  church 
against  the  imputation  of  having  encouraged  these  supersti- 
tious practices.  But  in  Mabillon,  p.  47,  cap.  1,  will  be  found 
the  title  **  Probationis  per  aquam  fngidam  ab  Eugenio  Papa 
institutae."  The  whole  rite  is  explained,  and  the  prayer 
inserted,  which  was  instituted  by  the  church.  Afterwards 
comes  this  passage,  '*  Hoc  autem  judicium  creavit  omnipotens 
Deus  et  verum  et  per  Dominum  Eugenium  apostolicum 
inventum  est  ut  omnes  episcopi,  abbates,  comites  sen  omnes 
Christiani  per  universum  orbem  eum  obscrvare  studeant."  A 
mass  was  said  before  the  ordeal,  called  ^'  missa  judicii,"  spe- 
cially composed,  says  Van  Espen,  for  the  purpose  (s).  The 
Sacrament  was  administered  in  these  words:  ''  Corpus  hoc  et 
sanguis  Domini  nostri  Jesu  Christi  sit  tibi  ad  probationem 
bodie.**  Such  is  the  obligation  mankind  owes  to  the  eccle- 
nasties  of  the  dark  ages.  The  cold  (t)  water  ordeal  was  for- 
bidden by  cap.  Lud.  Pii.  c.  12,  a.  d.  829.  Gratian  (») 
forged  a  rescript  of  Gregory  the  Great,  prohibiting  Brunechild 
from  having  recourse  to  the  ordeal.  But  that  this  is  a  foigery 
is  undoubted.  Delrio  (v)  says,  '*  verum  hoc  &cinus  Gratiani 
est  vel  inscitia  scriptorum  nihil  tale  Gregorius  rescripsit"     So 

(q)  Book  3,  c*  3,  §  1.  "  De  ecclefliarom  rebus  ut  per  advocatos  pugna 
fiat  aimiliter  jubemB.**    Lex  Lergo,  6.  3 ;  Othonis,  2,  di. 

(r)  Mabillon  Analect  torn.  1,  p.  47 ;  Baluz.  Cap.  Reg.  F.  Vol.  2. 

(#)  The  following  collect  was  used: — ** Absolve  quesumus  Domine 
tuorum  delicta  famulorum,  ut  a  peccatorum  nexibus  liberentur,  etiMhoc 
judieio  prout  mennrunt,  tuA  justitiA  praveniente  ad  veritatu  censuram 
pervenire  mereantur." 

(0  ^*  Ut  ezamen  aquas  frigidsB  quod  hactenus  faciebant  a  missiB  nostris 
omnibus  interdicatur,  ne  ulterius  fiat." 

(tt)  Caus.  2,  QusBst.  5,  Can.  7. 

(ff)  Cit.  Van  Espen,  Vol.  4,  p.  138. 
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again.  Can.  20,  Gratian  has  also  forged  a  rescript  under  the 
name  of  Stephen  5,  to  Humbert  Bishop  of  Maycnee  to  the 
same  effect.  But  after  the  time  of  Gratian,  the  practice, 
though  it  long  continued,  was  discouraged,  and  prohibited  by 
the  Canon  law. 

The  practice  of  compurgators  is  indeed  repeatedly  sanctioned 
bj  the  Canon  law  (tr).  The  presbyter  brought  seven,  the  deacon 
three.  So  cap.  8,  z.,  a  bishop  is  ordered  '*  ut  cum  septima  vel 
quinta  manu  (x)  sui  ordinis  per  purgationem  canonicam, 
innocentiam  suaro  ostendat"  (y).  The  compurgators  swore, 
*'  quod  ipsi  credunt  noscere  jurasse ;"  it  was  required  that  they 
should  be  acquainted  with  the  character  of  the  accused. 
"  Usus  hujus  purgatoris  in  curiis  ecclesiasticis  etiamnum, 
in  secularibus  vix  apparet,"  says  Van  Espen,  who  of  course 
did  not  allude  to  the  English  law,  where  the  abuse  derived 
from  the  church  in  the  dark  ages  continued  within  our  own 
recollection. 

Having  thus  examined  a  mode  of  inquiry  which  may  be 
considered  a  link  between  the  system  of  the  barbarous  nations, 
and  the  system  of  the  church,  we  proceed  to  the  investigation 
of  the  principles  of  evidence  inculcated  by  the  Canon  law. 

(w)  It  probably  came  from  the  Canon  law  to  ours ;  and  the  notion  of 
being  tried  by  peers  is  in  the  words  **  sui  ordinis.** 

(x)  When  the  witnesses  swore,  they  extended  their  hand,  the  sign  of 
faith ;  hence  the  expression  **  jurare  quintA  manu,  septimA  manu,**  &c. 

(y)  And  see  cap.  10.  z.  Cod. 
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The  situation  of  the  church  in  the  dark  ages,  made  a  peculiar 
code  perhaps  necessary  for  its  existence,  but  undoubtedly 
essential  for  its  supremacy.  Until  the  reign  of  Charlemagne, 
the  struggle  had  been  incessant  between  the  see  of  Rome  and 
other  Catholic  bishops ;  nor  had  the  former  always  been  vic- 
torious ;  but  the  union  of  the  temporal  and  spiritual  rulers  of 
Christendom,  the  chief  of  the  German  empire,  and  the  head 
of  the  Roman  Catholic  church,  in  one  cause,  terminated  that 
conflict.  From  this  time,  a.  d.  800,  the  contest  was  between 
the  power  of  the  state  and  the  power  of  the  church,  between 
the  sceptre  of  the  monarch  and  the  crozier  of  the  Vatican. 
The  church  became  a  separate  independent  community,  obey- 
ing a  chief  of  its  own,  pursuing  ends  of  its  own,  and  as  a 
necessary  consequence  governed  by  laws  of  its  own.  These 
laws  have  more  or  less,  for  a  shorter  or  longer  period,  modified 
the  legislatures  of  the  west.  In  France,  the  study  of  the 
canon,  led  to  the  study  of  the  Roman  law,  and  the  ^seal  and 
success  with  which  the  latter  was  cultivated,  enabled  it 
gradually  to  eclipse  the  latter,  and  to  deprive  it  of  its  power  in 
matters  purely  secular.  But  in  England,  where  the  study  of 
the  Roman  law  was  stifled  (a),  the  canon  law  exercised  a  great 
and  lasting  influence.     It  undoubtedly  so  far  prevailed  even  in 

(a)  probably  thia  may  be  owing  to  the  fact  that  in  England  the  law 
fell  into  the  bands  of  the  Normans,  men  of  noble  descent,  or  at  any  rate 
possessing  that  most  exclusive  of  aristocracies,  the  aristocracy  of  race ; 
they  would  of  course  employ  all  their  energies  to  combat  everything 
hostile  to  the  feudal  system. 
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the  oommon  law  courts  as  to  lay  the  foundation  of  the  system 

of  special  pleading  which  is  still  upheld  among  us.    The  first 

jadge  of  the  land  was  for  many  centuries  an  ecclesiastic,  and 

at  this  day  the  Ecclesiastical  Courts  and  the  Court  of  Chan- 

cery^  with  its  system  of  examination,  its  frightful  expense, 

and  interminable  litigation,  are  its  genuine  and  immediate 

ofipring.     These  are  some  of  the  evils  from  which  the  study 

of  the  Roman  law  saved  the  inhabitants  of  France  (&).    In  that 

country  the  influence  of  the  canon  law  lasted  from  the  ninth 

to  the  fourteenth  century,  when  it  was  superseded  in  secular 

matters  by  the  Digest  and  the  Code,  under  the  administration 

of  laymen,  wherever  the  customs  and  common  law  did  not 

prevail,  and  which  even  where  they  did  prevail,  methodized 

their  application. 

When,  by  the  denial  of  the  defendant  the  lis  was  contestata, 
there  followed  the  necessity  of  proof.  "  Probatio,"  says  Van 
Espen,  "  dicitur  anima  processus.**  By  proof  was  understood 
that  which  satisfied  the  judge  as  to  the  truth,  either  of  the 
point  in  question  at  the  trial,  or  of  a  fact  asserted  by  one  and 
denied  by  the  other  of  the  litigant  parties.  The  proof  was 
confined  to  facts.  For  the  judge  was  bound  to  take  cognizance 
of  the  law,  whether  or  not  it  had  been  insisted  upon  by  the 
contending  parties ;  as  in  the  Roman  law  the  maxim  prevailed, 
"Actore  non  probante  reus  absolvitur  etiam  si  nihil  praesti- 
terit"  Where,  however,  the  presumption  of  law  was  with  the 
plaintifi;  or  where  the  defendant  alleged  some  fact,  which  if 
true,  destroyed  the  plaintifTs  right  of  action,  the  burden  of 
proof  fell  upon  the  latter.  For  although  the  form  of  the 
defendant's  statement  might  be  a  denial  of  the  plaintifPs  right, 
it  did,  in  fact,  imply  an  assertion  of  some  fact  by  which  the 

(b)  The  principles  of  the  Roman  law  forced  their  way  into  the  Pays 
de  Coutiinies.  Pothier's  admirable  treatise  on  the  Cout^me  d*0rl^n8, 
could  never  have  been  written  by  any  one  ignorant  of  the  Roman  law. 
If  they  were  bound  by  the  customs  of  the  Germans,  the  Roman  law 
furnished  the  French  lawyers  with  principlei,  for  their  application. 
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presumptioD  of  law  in  favour  of  the  plaintiff  was  overthrown — 
*^  quod  factum  nisi  probet  manet  jus  commune."  The  '^onos 
probandi"  (z)  was  flung  upon  him  who  sought  to  change  the 
possession  of  the  object  in  dispute.  *^  Commodum  possidend," 
said  Justinian,  ^'  in  eo  est  quod  etiamsi  ejus  res  sit  qui  possidet 
si  modo  actor  non  poluerit  suam  esse  probare  maneat  in  suo 
loco  possessor,"  and  this  principle  was  adopted  by  the  canonists. 
The  Canon  law  divided  presumptions  into — 1,  prsesumptiones 
juris;  2,  praesumptiones  juris  et  de  jure;  and  3,  prsesump- 
tiones  hominis.  Of  the  praesumptiones  juris,  the  right  of  the 
possessor  may  be  cited  as  an  instance. 

2.  The  praesumptiones  juris  et  de  jure  is  that  which  the 
law  requires  the  judge  to  believe.  '^  Non  admissa  probatione  in 
contrarium,"  such  is  that  (a),  cap.  30,  x.  de  Sponsalibus  in  the 
Canon  law,  '^is  qui  fidem  dedit  mulieri  super  matrimonio 
contrahendo,  insuper  camali  copula  subsecuta,  etsi  in  facie 
ecclesiae  ducat  aliam,  et  cognoscat,  ad  primam  tenetur  rediie. 
Rationem  subjungit  Pontifex.  Quia  licet  praesumptum  pri- 
mum  matrimonum  videatur  contra  praesumptionem  tamen 
hujusmodi  non  est  probatio  admittenda.  Ex  quo  sequitur 
[ait]  quod  nee  verum,  nee  aliquod  censeatur  matrimonium 
quod  de  facto  est  postmodum  subsecutum." 

'^Hinc  post  Glossam  docent  canonistae,  ex  copula  camali  sub- 
secuta oriri  jure  Decretalium  praesumptionem  juris  et  de  jure, 
sponsalia  de  futuro  mutuo  consensu  transiisse  in  sponsalia  de 
praesenti ;  sive  verum  consensum  matrimonialem  intervenisse, 

(z)  Decretal  Greg.  9,  Lib.  2,  cap.  19,  20,  21,  22,  23,  24 ;  Van  Espen, 
Jus.  Ecc.  Pass.  3,  tit.  7,  p.  113,  t.  4,  cap.  5.  *'  Concludunt  communiter 
CanonifliflB  quod  in  pari  conditione  potior  sit  conditio  possidentis.'* 

(a)  It  certainly  is  a  singular  proof  of  the  little  attention  paid  to  juris- 
prudence among  us,  that  Sir  William  Scott,  in  his  admirable  judgment  of 
Dalrymple  o.  Dalrymple,  should  have  laboured  to  enforce  this  first  elemen- 
tary principle  of  Canon  law  (which  he  might  have  found  in  any  writer  on 
the  subject),  as  if  it  were  a  disputed  ancl  obscure  question,  and  that  he 
should  never  have  cited  the  plain,  explicit,  unquestioned  and  unquestion- 
able text  on  the  subject,  though  the  case  he  was  deciding  turned  upon  it. 
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et  matiimonium  esse  cootractum:  atque  ab  ipso  judice  ita 
ease  procedendum  in  judicium  ac  si  revera  matrimonium  esset 
initum:  nee  partes  ad  contrariam  probationem  esse  admit- 
tendas." 

Bat  the  canonists  allowed  the  confession  of  the  party  to 
prevail  even  over  a  praesuoiptio  juris  et  de  jure,  and  therefore 
did  not  adhere  firmly  to  this  principle  which  later  writers 
insisted  upon. 

3.  The  prsesumptio  judicis  (&)>  is  the  inference  not  enforced 
by  law,  but  suggested  by  any  circumstance  in  the  case. 

As  many  facts  were  stated  by  both  parties,  the  proof  of 
which  could  only  serve  to  protract  litigation  and  increase 
expense,  a  practice  was  introduced  by  the  canonists,  boi^ 
rowed  from  the  interrogationes  of  the  Roman  law,  which  was 
called  usus  positionum.  These  **  positiones"  (c)  were  articles, 
in  which  either  party  stated  facts,  to  which  be  required  an 
answer,  admitting  or  denying  them  from  his  adversary — if 
they  were  admitted  he  was  exonerated  from  the  necessity  of 
proving  them.  If  the  adverse  party,  after  being  called  upon 
by  the  judge,  refused  absque  rationabili  caus&  to  answer  them, 
his  refusal  was  tantamount  to  a  confession. 

The  answers  were  given  after  an  oath,  **  prsevio  juramento 
de  calumnia,"  that  the  party  assenting  believed  the  fact 
inquired  into  to  be  true — and  that  the  party  answering  be- 

(h)  ^*  Licet  pnesumptio  juris  et  de  jure  sit  violentissima  tamen  vere  et 
proprie  non  est  yeritas.**    Van  Espen. 

(c)  Van  Espen,  3.  7.  §  30.  ^  Positiones  sunt  articuli  quibus  actor  vel 
Bots  exquirunt  facta,  qoie  in  judicio  fuerunt  all^ata  eaque  scriptb  judici 
ezhibet,  nt  super  iis  jubeat  partem  adversam  respondere  atque  hoc  pacto 
a  parte  adversft  confessionem  de  veritate  factoriam  extorquendo  Poncns 
ab  onere  releyetur.** 

It  was  the  duty  of  the  judge  to  examine  and  re-examine  at  everj  stage 
of  the  cause,  every  witness  and  written  instrument  that  might  contribute 
to  the  discovery  of  the  truth.  He  was  fettered  by  no  technical  rules  in 
the  exercise  of  this  sacred  duty.  ^*  Quum  (d)  judex,  qui  usque  ad  proba- 
Uonem  sententi»  debet  universa  rimari,  possit  interrogare  de  facto.** 

(d)  2.  22.  10.  Decret. 
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lieved,  or  did  not  believe  them,  as  the  case  might  be.  Those 
facts  alone  were  to  be  proved,  to  which  "  Pars  adversa  res- 
pondit  per  non  credit."  ..."  quae  enim  pars  in  suis 
responsis  confessa  est  per  verbum,"  credit  "  ulterius  probari 
non  debent." 

WITNESSES. 

It  was  a  principle  of  the  Canon  law,  that  was  strangely  lost 
sight  of  by  the  courts  which  took  it  for  their  model  in  this 
country,  that  oral  evidence,  that  is,  the  viva  voce  examination 
of  witnesses,  was  preferable  to  their  written  depositions.  That 
in  the  dark  ages  a  different  system  should  have  been  intro- 
duced, against  a  better  knowledge,  must  be  accounted  for  by 
the  eagerness  with  which  the  hierarchy  seized  upon  every 
opportunity  to  augment  their  power,  to  perplex  the  under- 
standing, and  load  the  consciences  of  the  laity,  or  to  obtain 
the  means  of  perpetuating  fraud  if  it  should  be  necessary 
without  detection,  but  that  a  system  so  absurd,  and  an  abuse 
of  the  old  law  should  prevail  still  among  us,  and  should  not 
have  disappeared  at  the  Reformation,  must  be  accounted  for 
by  the  prejudices  and  ignorance  of  our  judges,  and  their 
declared  hostility  to  all  improvement.  "  Tradunt,"  says  Van 
Espen  (e\  "  communiter  canonistse  inter  modos  facta  probandi 
eum  qidJU  per  testes  multo  efficaciorem  et  digmorem  esse  quam 
qui  JU  per  instrumerUa/*  p.  116.  "Testis  debet  coram  et  in 
priBsentiA  Judicis  testimonium  ferre  neque  suflSceret  scripto 
adjudicem  misso  testari-— etenim  judicis  aspectus  vel  reverentia 
sui  refrenat  audaciam  falsi  vel  id  ex  vultu  et  titubatione 
deferendit  judex."  Will  posterity  believe  that  in  the  19th 
century  these  principles  were  held  unanswerable  on  one  side 
of  Westminster  Hall,  and  were  totally  disregarded  on  the 
other?  Can  any  terms  be  strong  enough  for  the  condemnation 
of  such  a  state  of  things,  or  for  describing  the  apathy  of  those 
who  having  the  power  of  improvement  in  their  reach,  allow 

(c)  P.  117,  Van  Espen,  t.  4,  5,  6. 
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it  to  continue  ?  The  modes  of  proof  recognised  by  the  Canon 
law  were  that  by  witnesses,  by  written  instruments^  by  oaths 
offered  to  one  of  the  litigant  parties  either  by  the  judge  or  by 
his  adversary. 

The  Canon  law  resting  not  on  the  Roman  law  only,  but  on 
the  passage  in  St.  Matthew  xviii.  16,  required  two  witnesses 
for  the  complete  proof  of  any  fact  These  witnesses  must  be 
^'omni  exceptione  majores,''  ^'classici."  Like  the  Roman  law  (/), 
the  Canon  law  excluded  many  persons  from  giving  evidence ; 
"  alii**  were  excluded  for  transient  reasons,  "  generaliter  alii  in 
certis  causis  et  contra  certas  personas."  Every  one  was,  however, 
prima  facie  admissible.  The  Gloss,  cap.  1.10,  says,  ^'  quilibet 
admittitur  qui  non  repellitur."  The  general  rule  was,  that  more 
than  ten  (y)  witnesses  should  not  be  produced,  "  super  uno 
eodemque  articulo,"  unless  to  prove  a  custom,  or  in  conformity 
with  the  direct  injunction  of  the  judge.  To  prove  a  custom  it 
was  usual  in  Brabant  and  other  countries  to  produce  a  multitude 
of  witnesses,  this  was  the  proof  <^  per  turbas  Antonius.**  Faber 
thought  that  a  ^*  turba**  ought  not  to  consist  of  more  than  ten 
witnesses,  and  that  the  number  of  turbae  should  be  limited  to 
three.  The  oath  was  taken  before  the  evidence ;  '^  facilius,^ 
says  the  code,  "  religio  a  fidso  absterruerit  quam  ad  confiten- 
dum  dc  &lso  adegerit"  But  a  different  course  of  pro- 
ceeding did  not  vitiate  the  trial.  Before  the  examination  of 
the  witnesses,  the  party  producing  them,  gave  the  judge  the 
articles  on  which  the  witnesses  were  to  be  examined. 
Interrogatories  were  also  exhibited  to  the  judge  by  the  party 
against  whom  the  witnesses  were  called,  concerning  which  the 
Gloss,  cap.  2,  de  Testibus,  6.  8,  interrogatoria,  is  as  follows : 
'*  Interrogatoria  sunt  quae  facit  pars  testibus  productis  contra 

(/)  Decret.  2.  19.  De  Probationibua ;  2.  20.  De  Test,  et  Attest. 

(g)  A.  J>.  799.  Alcuin,  in  behalf  of  the  exiled  Pope  Leo  3,  wrote  to 
Amo  Archbishop  of  Salzburg,  that  he  recollected  to  have  read  in  the 
Canons  of  St.  Sylvester,  that  a  Pope  could  only  be  brought  to  trial  on  the 
eridencc  of  seventy -two  irreproachable  witnesses* 
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se,  et  clantar  super  articulis  a  |>arte  producente  ezhibitis. 
Fomia  interrogatoriorum  haec  est  Si  dixerit  testis  yenim 
esse,  quod  primo  intentionis  articulo  continetur^  quaeratur  ab  eo 
quomodo  scit,  et  si  praesens  erat  et  ad  quid  ibi  erat,  et  si  vidit, 
aliave  his  similia,  secundum  quod  facient  ad  ftctum."  The  com- 
mentator remarks  that  *'  de  consuetudine  et  de  jure  non  dan- 
tur  parti  adversae."  Interrc^tories,  however,  were  not  always 
exhibited.  When  the  witnesses  were  produced  and  sworn  in 
the  presence  of  the  adverse  party,  or  if  he  made  default  after 
a  proper  summons  in  his  absence,  they  were  examined  by  the 
judge  or  by  the  commissioner  separately  and  privately,  ''sin- 
gulatim  et  secreto.^  The  judge  and  secretary  being  the  only 
persons  present.  The  evidence  so  delivered  was  taken  down 
in  writing.  *'  In  conscribendis  autem  testium  depositionibus 
a  commissario  adhibenda  est  magna  prudentia  diligens  caatio 
ut  in  scribendo  linguam  idioraa  et  modum  loquendi  testium 
quam  proxime  imitetur.**  The  deposition  was  then  ordered 
to  be  read  over  word  for  word  to  the  witness,  and  it  was 
signed  by  the  deponent,  or  if  he  refused,  or  was  unable  to 
sign,  by  the  commissary.  Before  the  sentence  the  depositions 
were  published,  without  this  publication  the  sentence  was  null; 
until  publication  they  were  kept  secret,  and  the  witnesses 
were  forbidden  to  disclose  their  testimony ;  after  publication 
the  evidence  could  not  be  altered  or  contradicted,  or  enlaiged, 
unless  as  matter  of  extraordinary  indulgence.  But  (A)  excep- 
tions might  be  taken  to  the  character  of  the  witnesses^  "puta 
qtiod    sit   infamis,  peijurus,   consanguineus    produoenti,    de 

(A)  So  ft  mother*8  testimony  for  her  daughter,  to  prove  the  betrotfament 
of  the  latter,  was  rejected.  Dec.  2.  20.  22.  The  evidence  of  the  mother 
as  to  affinity  was  sufficient  to  prevent,  but  not  to  annul  a  marriage; 
but  the  strongest  proof  of  ecclesiastical  arrogance  and  laical  servility 
b  the  law,  "  Laicos  in  accusationem  vel  testimonium  contra  dericum  in 
criminali  causi  non  esse  audiendos  sacrorum  canonum  censura  manifestius 
edocet.**  This  was  limited  by  the  interpreters  with  **  nisi  in  defectum 
clerioorum,**  but  Dumoulin  adds,  ^Mste  textus  ut  ambittosus  prorsus 
repudiatur  etiamsi  episcopus  vel  Papa  accusetur.** 


LAW  OF   EVIDBNCE.  63 

&niili&  sua,  aliaque  similia.**  The  party  producing  a  witness 
was  not  allowed  to  impeach  his  testimony  after  these  attacks, 
^  reprobationes,'*  the  party  bringing  forward  the  witnesses  was 
allowed  to  defend  them  '^  facere  salvationes.*' 

The  party  who  produced  a  witness  could  not,  if  the  evidence 
of  that  witness  was  employed  against  him  by  the  adversary, 
impeach  his  testimony.  By  producing  him,  he  was  asserted 
to  be  '^  omni  exceptione  major,"  unless,  however,  some  new 
circumstance  unknown  to  the  party  producing  him  flung 
discredit  on  his  testimony.  **  Nova  aliqua  circnmstantia  .... 
justa  quia  interea  ^tus  est  affinis  partis  adversae ;  vel  junxit 
se  in  causa,"  &c.  Every  witness  summoned  was  obliged  to 
attend,  even  if  he  could  give  no  evidence.  **  Compellendus 
est  saltern  ut  iUa  declaret  et  aflSrmet  sub  suo  juramento."  But 
the  judge. might,  if  from  the  circumstances  it  was  clear  that  he 
could  give  no  evidence,  excuse  his  attendance.  If  the  witnesses 
were  infirm,  or  if  the  cause  was  trifling,  the  judge  might  send 
a  commissary  to  take  the  evidence. 

Every  (t)  witness,  according  to  the  practice  of  thelater  Canon 
law,  was  to  be  sworn  before  he  gave  his  testimony,  unless  he 
was  excused  by  the  consent  of  both  parties  and  the  approbation 
of  the  judge. 

The  evidence  of  an  accomplice  was  rejected.  **  NuUi  (A)  de 
se  confesso  adversus  alium  in  eodem  crimine  sit  credendum.*' 
A  priest  might  give  evidence  on  behalf  of  his  own  church. 
The  evidence  of  a  layman  was  not  admissible  in  criminal 
matters  against  a  priest  (/).  *'  De  cetero,"  says  Alexander  3, 
^laicos  in  accusationem  vel  testimonium  contra  clericum  in 
criminal!  caus&  non  esse  aliquatenus  admittendum  censura 
sacrorum  canonum  edocet  manifestius,  nisi  forte  suam  vel 
suorum  injuriam  prosequantur,  nee  tunc  etiam  ad  testimonium 

(t )  '*  NallluB  testimonio  quantumcnnque  reltgiosus  exsistat  nisi  juratus 
deponent,  in  alteriua  pnejudicium  debet  credi.**    Dec.  2.  20.  51. 
(A)  Dec.  2.  20.  10. 
(n  lb.  14. 
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scd  ad  accusationem  possimt  admitti."    This  must  have  ensured 
impunity  to  the  most  atrocious  crimes.     Such,  however,  was 
the  purpose  to  which  the  hierarchy  turned  their  influence  over 
the  submissive  and  abject  laity,  and  such  the  consequence  of 
allowing  them  to  usurp  that  political  power  which  the  founder 
of  Christianity  expressly  disclaimed  for  his  disciples  and  himself. 
In  appeals,  if  new  matter  arose,  new  evidence  might  be  pro- 
duced (m).     So  after  publication   of  the   evidence  on   some 
points,  new  evidence  might  be  adduced  on  others.     '^  Judicibus 
ipsis   praecipiendo   mandavimus   ut  partes    ipsas  ante   suam 
prsesentiam  convocent,   et  super  aliis  capitulis  si  qua  alia 
fiierint  ab  his  super  quibus  testes  recepti  sunt  et  coram  attes- 
tationes  publicatae,  rationes  diligenter  audiant  et  testes  .  •  •  . 
recipiant  **(»).     Hearsay  was  not  admissible  unless  in  cases  of 
pedigree,  and  then  under  considerable  restrictions  (o), 

Dumoulin  (p)  says  that,  by  the  French  law,  the  objections 
to  the  witnesses  could  not  be  taken  till  after  their  examination, 
but  that  the  commentators  on  the  Canon  law  left  this  matter 
to  the  judge,  ^'arbitrio  judicis."  Before  the  quality  of  the 
different  witnesses  was  appreciated,  it  was  the  duty  of  the 
j  udge  to  endeavour  to  reconcile  their  testimony.  ^*  Secundum  (q) 
praxin  Gallicam  recollei." 

Witnesses  were  not  compelled  to  answer  questions  tending 
to  disgrace  them.  They  could  not  be  attacked  after  the 
publication  of  their  testimony.  If  a  witness  was  prevented 
from  attending,  he  was  considered  (r)  as  if  produced  "  contra 
impedientem.'' 

The  judge  was  not  to  decide  by  what  he  knew  himself, 
but  according  to  the  evidence.     "  Si  uni  delegatorum  revelavi 

(m)  Dec.  17.    **  ParciBsime  et  Ferraro.**    Van  Espen,  p.  119,  Pars, 
tit.  7. 

(n)  lb,  19. 

(o)  Decret.  2.  20.  47.  licet. 

(/>)  Vol.  4,  p.  Ill,  Annot.  in  Decretal. 

(g)  MolinsBi,  tft. 

(r)  lb. 
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secreta  causae  mee  non  sufficit  ad  removendtiro  eum  quia  non 
debet  judicare  secundum  conscientiam  sed  secundum  allegata 
et  probata.** 

A  witness  might  alter  his  testimony  before  publication. 

If  the  witness  died,  his  deposition  was  evidence  in  the  same 
cause  on  appeal ;  if  their  evidence  was  confused,  the  judge 
might  examine  them  anew. 

WRITTEN   BymBNCE. 

The  Canon  law  divided  writings  into  public  and  private, 
into  originals  and  copies.  Public  writings  were  those  drawn 
up  by  a  public  officer  in  a  prescribed  form.  It  was  not  suffi- 
cient to  constitute  a  public  document,  that  the  party  who  drew 
it  op  was  a  public  officer ;  he  must  be  a  public  officer  instituted 
for  that  particular  purpose  (#). 

The  public  writing  made  plena  probatia  The  private 
writings  sometimes  ''plena,"  sometimes  '' semiplena,"  some- 
times a  very  feeble  proof,  or  none  at  alL  The  original  instru- 
ment is  tantamount  to  a  public  document;  but  a  copy  may 
make  a  complete  proof,  if  compared  with  the  original  by  the 
judge  or  commissary,  in  the  presence  of  the  adverse  party,  or 
even  in  his  absence,  if  that  absence  be  contumacious,  and  after 
notice  to  attend.  Thb  task,  in  order  to  save  expense,  might 
be  entrusted  to  the  local  judge  (judex  loci),  though  not  he  by 
whom  the  cause  was  to  be  decided ;  and  it  was  the  duty  of 
such  judge,  not  only  carefully  to  compare  the  copy  with  the 
original,  but  to  observe  if  there  was  any  cause  of  suspicion  in 
the  original  itself,  or  the  custody  from  which  it  was  pnxluced  (t). 
If  the  authenticity  of  the  original  was  not  disputed,  it  was, 

(«)  Notorii  a  notis.  Van  Espen,  3.  7.  Exemplar  is  improperlj  used 
in  the  Canon  law  to  mean  a  copy,  whereas  it  does  mean  an  original. 

" vos  exemplaria  Gneca, 

Nocturnft  yersate  manu,  versate  diumft.** 
{t)  Such  I  take  to  be  the  explanation  of  the  Canon,  ^  Quum  Joannes/' 
Dec.  2.  22.  10,  which  Van  Espen  does  not  quote. 

F 
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unless  in  case  of  fraud,  decisive,  according  to  the  rule  of  the 
civil  law.  "  Testis  cum  de  fide  labularum  nihil  dicitur  adversus 
scripturam  interrogari  non  posse."  Covarruvias  says,  that  to 
impeach  a  document  four  things  were  necessary. 

First.  That  the  notary  was  a  man  of  questionable  integrity. 

Secondly.  Unexceptionable  witnesses. 

Thirdly.  That  the  document  impeached  was  modem. 

Fourthly.  That  all  the  witnesses  by  whom  it  was  signed 
should  concur  in  impeaching  its  validity.  "  Unanimi  et 
concordi  testimonio." 

I  subjoin  a  remarkable  edict,  which  appears  to  me  deeply 
founded  in  public  policy;  it  is  taken  from  Dec  2.  19,  de 
ProbationibuB. 

IDEM   IN   COMCILIO   GENERAU. 

*^  Quoniam  contra  falsam  assertionem  iniqui  judicis  innocens 
litigator  quandoque  non  potest  veram  negationem  probare, 
quum  negantb  &ctum  per  rerum  naturam  nulla  sit  directa 
probatio,  ne  falsitas  veritati  indicet,  aut  iniquitas  praeva- 
leat  aequitati,  statuimus,  ut  tarn  in  ordinario  judicio  quam 
extraordinario  judex  semper  adhibeat  aut  publicam,  si  potest 
habere,  personam,  aut  duos  viros  idoneos,  qui  fideliter  universa 
judicii  acta  conscribant  videlicet  citationes  et  dilationes,  recu- 
saUones  et  exceptiones,  petitiones  et  responsiones,  interroga- 
tiones  et  confessiones,  testium  depositiones  et  instrumentorum 
productiones,  interlocutiones  et  appellationes,  renunciationes, 
conclusiones,  et  cetera,  quae  occurrerint,  competenti  ordine 
conscribenda,  loca  designando,  tempora  et  personas.  £t 
omnia  sic  conscripta  partibus  tribuantur  ita,  quod  originalia 
penes  scriptores  remaneant,  ut,  si  super  processu  judicis  fuerit 
suborta  contentio,  per  hoc  possit  Veritas  declarari,  quatenus 
hoc  adhibito  moderamine  sic  honestis  et  discretis  deferatur 
indicibus  quod  per  improvidos  et  iniquos  innocentium  institia 
non  laedatur.  Judex  autem,  qui  constitutionem  ipsam  ne« 
glexerit  observare,  si  propter  ejus  negligentiam  quid  difficul- 
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tatis  emerserit,  per  siiperiorem  judicem  animadversione  debita 
<»stigetnr,  nee  pro  ipsius  prsesumatur  processu,  nisi  quatenus 
in  causa  I^timis  constiterit  documentia"  Decretal,  2.  1 9.  1 1. 
There  is  a,  canon  (u)  which  allows  only  part  of  an  instrument 
to  be  read  to  the  adversary. 

PRIVATE  WBITIN08. 

There  are  two  great  divisions  of  private  writings  in  the 
Canon  law  (t;). 

First  Those  written  by  an  individual  to  use  for  his  own 
porposea 

Secondly.  Those  written  for  another  person. 

^llla  (to)  scriptura  quam  quis  scribit  aut  signat  vcl  suo 
sigillo  munit  et  probat  in  commodum  alterius  et  ad  sui  obli- 
gationem  probat  contra  scribentem."  Cap.  14  De  Fide 
instrumentorum. 

**  De  hac  quoque  privata  scriptura  agitur  in  Cap.  14  x.  De 
Iide  instrum.  ubi  respondit  Pontifex,  quod,  si  cautio  indeter- 
minate loquatur,  adversarius  teneatur  ostendere  debitum,  quod 

(ii)  Dec.  2.  22.  5. 

(p)  The  first  class  was  rejected  altogether.  The  second  and  third  were 
.receiyed  **  contra  scribentem.**  Van  Espen,  122,  xxxviii.  "AntiqusB 
item  sire  vetuste  scriptune,  antiqua  anna,  insignia,  aut  alia  signa,  aut 
scuta  picta,  ant  insculpta  lapidlbus,  sepulchris,  aut  tumbis,  vel  ad  muros, 
aut  ad  columnas,  ea  omnia  publicsB  quoque  sunt  probationes,  ideoque 
judioem  piurimum  movent,  aut  ex  his  fidem  colligat,  potissimum  st 
mnltum  essent  vetusta,  aut  si  tam  longo  stetissent  tempore,  ut  eomm 
initii  vix  uUa  extaret  memoria;  ideoque  et  vehementem  probationem 
procul  dubio  efficiunt,  et  tanto  majorem  fidem  facfunt,  si  cum  iis  et  alia 
adminicula  concurrant.  Sic  etiam  dici  potest  de  illis  litterarum,  aut 
scriptorum  Frobatiooibus,  quae  reperiuntur  in  antiquis  Ecclesiarum  libris, 
Missalibus,  Martjrologiis,  aut  in  similibus,  quorum  initii  quoque  memoria 
non  existat.  Damhouderus,  cap.  174 ;  Adde  Glossam  ad  cap.  13.  x.  De 
Probationibus.'*  Antiquss  inscriptiones  adminiculantur  tantum  publicfe 
fidei  nee  pkne  fiusiunt  fidem.  MolinsBi,  Vol.  4,  p.  Ill,  Annot  in 
Decretales.  Item  si  reperiatur  scriptura  in  aliquft  oolumnft  vel  lapide  aut 
statuA. 

(to)  Van  Espen,  3.  7. 

F  2 
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continctur  in  ea.  Sed  si  causam,  propter  quam  hujusmodi 
scriptiira  process! t  cxpresserit,  in  eadem  confession!  ejus  stetur, 
nisi  probaverit  se  indebite  promisisse." 

From  this  the  canonists  drew  two  inferences, — one  that  a 
writing  which  did  not  express  the  causa^  or,  as  we  should 
say,  the  consideration  for  the  obligation,  was  of  no,  or  of  very 
trifling  value,  unless  the  principle  was  overruled  by  some 
local  custom  ; — the  other,  that  the  proof  furnished  by  such  a 
writing,  when  the  consideration  was  specified,  was  complete. 

The  private  writing  admitted  before  a  competent  tribunal 
was  tantamount  to  a  confession,  and  execution  might  issue 
upon  it  immediately,  '^confessus  habetur  quo  judicato  et 
judicatum  habet  executionem."  Private  writings  might  be 
proved  by  those  who  saw  them  written,  or  by  comparison  of 
hands. 

Oral  evidence  was  admitted  to  prove  that  a  document  was 
forged,  or  to  supply  the  omissions  in  a  deed  (x). 

He  who  impeached  the  genuineness  of  a  deed  was  obliged 
to  swear  *^quod  calumniose  id  non  dicat.**  This  was  borrowed 
from  the  Roman  law  (y).  The  Canon  law  contains  some  curious 
instances  of  forgery  by  ecclesiastics  (2). 

THE    OATH* 

**  Actor  qui  plene  probavit  non  compellitur  jurare." 
We  have  seen  that  in  the  Roman  law  considerable  stress 
was  laid  upon  the  oath  of  the  contending  parties,  as  a  means 
of  eliciting  the  truth  irom  the  litigant :  it  might  be  employed 
either  at  the  will  of  those  parties  '^  ex  pactione  ipsorum  liti- 
gantium,"  or  at  the  command  of  the  judge,  "ex  auctoritate 

m 

(x)  Decret.  2.  22.  10.  de  fide  iiut. 

(y)  Cod.  de  fide  instrument  lex  ultima. 

(z)  e,  g,  ^*Cum  carta  vestusissima  videretur  recentior  apparebat 
scriptura.**  And  again,  "  Quod  tub  vetusto  sigillo  carta  f  uerit  perforata,** 
on  which  text  Dumoulin  exclaims,  "  £n  artes  monachorum  ad  confingen- 
dum  sibi  titulos  vetustos  quibus  nunquam  fece  cayeat,  ego  saepe  talcs 
imposturas  et  falsitates  ex  historisB  fide  detexo.** 
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judicis."  This  latter  kind  of  oath,  though  familiar  to  the 
Roman  jurisprudence,  was  for  some  time  unknown  to  the 
Canon  law.  There  is  scarcely,  says  Van  Espen,  any  trace  of 
such  a  proceeding  in  the  early  letters  of  the  Popes,  or  in  the 
early  canons.  Alexander  3  censures  the  custom  which  had 
prevailed,  of  using  the  oath  where  other  evidence  was  sufficient, 
"  ut  cam  aliquis  intentionem  suam  fundavcrit  instrumentis  aut 
testibos  introductis  sacramentum  nihilominus  deferatur,  quod 
si  subire  noluerit  fides  probationibus  exhibitis  non  habetur.** 
This  practice,  he  says,  is  in  manifest  opposition  to  the  laws, 
**  quse  tum  demum  ad  hujusmodi  suflfragium  recurrendum  esse 
decreverunt  cum  alia  legitime  non  suppetunt"  Gregory  the 
Ninth,  as  Cujacius  remarks,  transferred  the  edict  of  the 
pr«tor  on  this  head  to  the  Canon  law,  and  engrafted  the 
Roman  principle  on  ecclesiastical  jurisprudence :  it  was,  there- 
fore, the  recognised  doctrine,  that  this  kind  of  proof  was  only 
subsidiary,  and  only  to  be  received  "  deficientibus  aliis  proba- 
tionibus." Even  thus  modified,  the  system  met  with  resistance. 
Antonius  Faber  says,  that  the  suppletory  oath  prevailed  only 
from  inveterate  error;  *' error  causidicorum  et  pragmaticorum 
ille  est ;"  and  in  defiance  of  the  well  established  principle  that 
no  one  should  be  a  judge  in  his  own  cause. 

Whatever  may  be  the  value  of  this  opinion,  it  is  clear,  says 
Van  Espen,  that  the  oath  ought  to  be  employed  with  great 
caution,  and  never  unless  in  a  very  doubtful  case.  The  same 
principle  is  inculcated  in  the  laws  of  the  Visigoths,  which  were 
the  work  almost  exclusively  of  ecclesiastics,  and  in  (a)  the 
Capitularies.  **  Judex,"  says  the  first  of  these  codes,  **  ut  bene 
causam  cc^oscat  primum  testes  interroget  ac  deinde  scrip- 
turas  inquirat  ut  Veritas  possit  certius  inveniri,  ne  ad  sacra- 
mentum facile  veniatur.     Hoc  enim  justitiae  potius  indagatio 

(a)  Cap.  Reg.  F.  7.  97.  Montesquieu  has  censured  the  law  of  the 
Visigoths  with  too  much  severity,  as  Guizot  has  praised  it  with  exaggera- 
tion. 
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vera  commendat,  ut  scripturse  ex  omnibus  intercurrant  et 
jurandi  necessitas  sese  omnino  suspendit" 

The  canon  law  did  not  allow  the  suppletoryoath  in  criminal 
cases  or  in  civil  cases,  where  in&my  was  the  consequence  of  a 
particular  decision,  or  "  in  civili  causa  ardua  et  notabilL" 

**  Dicitur  (b)  causa  ardua,  magna  vel  modica  juxta  condi- 

tionem   personarum   litigantium certum  enim  est  rem 

respectu  unius  personse  posse  aestimari  arduam  et  magnam 
quae  alteri  persons  esset  modica  ita  ut  respectu  illius  esset 
evidens  perjurii  illecebra  et  non  respectu  hujus." 

This  is  the  single  decretal  extant  concerning  the  oath  in 
the  decretals  of  Gregory  9,  under  the  title  De  Jurejurando, 
which,  as  Cujacius  and  Emanuel  Gonzalez  have  remarked  in 
their  notes  to  that  decree,  Gregory  9  borrowed  entirely 
trom  the  edict  of  the  praetor,  *'nec  est,"  says  Gonzalez,  '*in 
hoc  titulo  (de  Jurejurando)  alia  quas  ad  juramentum  deciso- 
rium  litis  spectet — nisi  quaerens — cum  in  aliis  actum  esset  de 
juramento  extrajudiciali  in  aliis  actibus  validis  et  invalidis 
praestito." 

The  canon  law  in  some  cases  allowed  evidence  to  be  taken 
where  there  was  no  suit  '*  lite  non  contestata ;"  but  this  was 
an  exception,  ^Mite  non  contestata  non  est  ad  receptionem 
testium  procedendum  nisi  forte  de  morte  testium  timeatur  vel 
absentia  diutuma.  In  quibus  casibus  quum  civiliter  est  agen-> 
dum  ne  Veritas  occultetur  et  probationis  copia  fortuitis  casibus 
subtrahetur  senes  et  valetudinarii  et  alii  testes  quibus  ex  aliqu& 
rationabili  causa  timetur,  etiam  lite  non  contestata  sunt  quoad 
dubio  admittendi,  sive  pars  conventu  sit  contumax,  sive  sit 
absens  absque  malitia,  ut  conveniri  non  possit,  sed  si  actor 
non  convenerit  adversarium  infra  annum  ex  quo  conveniri 
poterit  vel  saltem  receptionem  hujusmodi  testium  non  deman- 
daverit  illi  attestationes  sic  receptas  non  valeant"  Dec  2,  6, 5. 
This  practice  was  forbidden  in  France  by  an  ordonnance, 
1667. 

(6)  10  De  Jurejurando. 
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CHAPTER   IV. 


FRENCH    LAW. 


The  peculiar  ability  of  arranging  and  methodizing  the  most 
rebellious  and  hostile  materials,  of  combining  comprehensiTe 
and  luminous  theory  with  the  most  exact  and  minute  attention 
to  detail,  which  distinguishes  the  French  nation,  displays 
itself  with  unrivalled  lustre  in  their  legal  history.  While  the 
English  lawyer  buried  in  details,  without  one  ray  of  learning 
or  genius  to  illuminate  the  dreary  and  shapeless  mass  to  which 
every  year  added  some  conflicting  and  unassimilated  clement, 
clinging  to  the  errors  of  the  Plantagenets  and  the  pedantry  of 
the  Tudors,  was  content  with  what  Lord  Bacon  calls  the 
lowest  ambition,  that  of  raising  himself  among  his  country- 
men, without  seeking  to  raise  his  countrymen  among  nations, 
much  less  aspiring  to  exalt  the  condition  of  mankind  ;— 
while  the  German,  the  patient  slave  of  petty  princes,  some- 
times stupified  by  sensuality,  sometimes  habitually  perpetrating 
crimes  which  the  lowest  of  their  subjects  would  have  expiated 
on  the  scaffold  (a),  accumulated  materials  he  durst  not  employ, 
or  consoled  himself  by  the  wildest  visions  for  the  total  absence 
of  any  thing  like  freedom  or  independence  through  the  length 
and  breadth  of  his  submissive  country ; — while  the  Italian,  of 
all  the  most  highly  gifted,  and  uniting  to  the  penetration,  clear- 

(a)  The  father  of  Frederick  the  Great  employed  persons  to  kidnap 
from  all  parts  of  the  continent  recruits  for  his  guards,  men  were  torn  from 
their  families  from  the  confines  of  France  and  Holland,  and  never  heard 
of  again ;  if  thej  attempted  to  escape  thej  were  punished  with  the  most 
savage  crueltj.  Voltaire  saw  at  Berlin  a  French  gentleman  with  his 
hand  cut  off,  in  a  conyict*8  dress,  condemned  to  the  most  degrading  toil 
among  the  refuse  of  mankind,  for  an  attempt  of  this  kind.  Such  was  the 
state  of  things  in  Germany  before  the  French  revolution. 
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nesSy  and  logical  accuracy  of  the  Freoch,  a  splendour  of 
imagination  and  aspirations  for  the  great  and  beautiful  to 
them  but  rarely  known,  languished  under  the  galling  yoke  of 
strangers  and,  worse  than  all,  of  priests, — France  became,  in 
spite  of  envy,  in  spite  of  hate,  in  spite  of  the  venal  pen  of 
learned  hypocrisy,  in  spite  of  misplaced  national  feeling,  the 
legislator  of  civilized  Europe.  The  Code  Napoleon  is  a 
monument  which  no  violence  can  destroy ;  and  he  who  will 
calmly  examine  the  difficulties  which  preceded  its  execution, 
the  chaos  of  customs,  laws,  usages,  and  traditions  which  once 
existed  in  France,  and  the  constellation  of  illustrious  jurists, 
beginning  with  (a)  De  Fontaines  and  Beaumanoir,  culminating 
to  meridian  splendour  in  Cujacius,  Dumoulin,  and  Donellus, 
shining  with  reflected  lustre  in  Jousse  and  Pothier,  and  con- 
tinued in  Merlin  to  the  present  century,  to  whose  uninterrupted 
labours  the  Code  is  owing;  he  who  considers  these  things, 
more  especially  if  he  contrasts  the  progress  of  jurisprudence  in 
France  with  that  of  any  other  modem  countries,  and  reflects 
that  in  that  country  a  representative  government  was  un« 
known,  must  own,  that  for  such  a  work  so  accomplished, 
under  so  many  disadvantages,  and  in  spite  of  so  many 
obstacles,  no  admiration  can  be  violent  or  exaggerated. 

Up  to  the  sixteenth  century  the  Roman  law  was  used  in 
France  as  an  instrument  to  break  down  the  prejudices  and 
feudal  absurdities  which  incumbered  the  path  of  lepslation. 
The  more  its  maxims  prevailed,  the  more  barbarous  did  the 
German  customs,  which  on  the  other  side  the  Rhine  are  not 
now  without  their  advocates,  appear,  and  the  more  essential 
it  became  that  the  administration  of  justice  should  not  (as  is 
the  case  among  us  at  this  day)  be  placed  in  the  hands  of  men 
totally  without  legal  education.  Thus  the  feudal  rights  were 
gradually  circumscribed^  and  the  abuses  which  arose  fiom  the 
old  local  prejudices  were  gradually  exterminated.  The  neces- 
sity of  drawing  up  the  coutiimes,  or,  as  we  should  say,  the 

(a)  **  £t  quasi  cunores  vitai  lampada  tradunt.** 
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commoo  law  of  France^  became  apparent.  The  Papinian  of 
this  braocfa  of  law  was  Dumonlin.  From  his  time  we  may 
trace  two  schools  in  France,  that  of  the  customary  and  that 
of  the  civil  hw.  But  fix>m  the  form  of  proceeding,  and  the 
method  of  proo(  all  traces  of  the  feudal  system  were  oblite- 
TBted,  and  in  this  part  of  jarisprudence,  since  the  fourteenth 
centuiy  at  the  Utest,  all  conflict  between  the  discordant 
elements  of  Roman  and  customary  law  was  at  an  end. 

THE   ENQUiTE  PAB  iCRIT. 

The  appointment  of  commissioners  to  receive  the  testimony 
of  witnesses  is  a  very  ancient  practice  in  French  Courts  of 
justice, — ^fiur  more  ancient  than  the  practice  derived  from  the 
canon  law  of  taking  their  evidence  in  private.  A  capitulary 
of  the  year  a.  d.  829  commands  the  Missi  Dominici  to  select, 
in  every  county,  the  most  competent  persons  to  institute  these 
enquetes,  **  ut  in  omne  comitatu  hiqui  meliores  et  veraciores 
inveniri  possunt  eligantur  a  missis  nostris  ad  inquisitiones 
fiKnendas  et  rei  veritatem  discendam,  et  adjutores  comitum 
rint  ad  justitias  faciendas  {by*  The  same  direction  is  to  be 
found  in  the  capitularies  of  Charles  le  Chauve  (c)»  and  in  the 
law  of  the  Lombards  (d).  In  affairs  which  related  to  the 
nobles  and  bishops  who  attended  the  royal  Court,  the  ^'  comes 
Palatii''  himself  took  the  examination,  and  made  his  report 
upon  it  to  the  council.  At  a  later  period  Beaumanoir  (e)  tells 
ns,  auditors  were  specially  appointed.  In  the  cases  of  inferior 
people,  *'pauperum(y)  et  minus  potentium,"  which  the  count 
palatine  might  decide  alone,  he  appointeil  delegates  to  hear 
and  examine  the  witnesses.     While  the  practice  of  single 

(b)  Cap.  Lad.  Pli.  tit.  2,  c.  3. 

(c)  Tit  45,  c.  U. 

(d)  Tit.  41,  c.  4. 
(«)  C.  40. 

(/)  "  Kec  uUua  comes  palatii  nostri  potentiorum  causas  sive  nostrA 
jiusione  pnesumat,  sed  tantum  ad  pauperum  et  minus  potentium  justitias 
faciendas  sibi  sciat  esse  yacandum.**    Cap.  3,  §  77. 
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combat  prevailed  these  inquisitions  were  rare,  but  when  the 
best  of  kings,  St.  Louis,  had  substituted  witnesses  for  it,  *^  eust 
mis  preuve  de  tesmoins  en  lieu  de  bataille,"  they  multiplied 
prodigiously. 

That  however  in  the  earliest  period  the  examinations  were 
public  we  know  from  the  clearest  evidence,  for  otherwise  the 
right  of  battle  would  have  been  lost.  After  the  testimony  of 
one  hostile  witness,  the  opposite  party,  if  he  did  not  mean  to 
submit  to  a  decision  against  him,  was  obliged  to  defy  the 
second  to  single  combat  as  false  and  perjured.  If  he  waited 
till  the  evidence  of  the  second  witness  was  delivered  against 
him  he  lost  his  cause.  *^  Par  un  temoin,**  Beaumanoir  tells 
us,  "  n'estoit  pas  la  querelle  gagn^e  ni  peidue— mais  par 
deux  c'estoit  6te  si  on  laissoit  passer  le  deuxieme.''  The  fear 
of  renewing  such  scenes  no  less  than  the  influence  of  the 
canonists,  would  lead  to  make  the  system  of  taking  the  depo- 
sitions apart,  familiar  and  at  last  universal  The  establish- 
ment of  the  feudal  system  by  placing  the  administration  of 
justice  in  the  hands  of  the  lord,  gave  a  different  character  to 
the  manners  of  the  Franks,  but  still  a  considerable  portion  of 
judicial  power  remained  in  the  body  of  the  people.  Com- 
pletely to  abolish  the  old  system  was  impossible,  and  as  the 
royal  authority  in  France  acquired  stability  and  importance, 
the  method  of  judicial  proceeding  became  more  regular  and 
uniform.  If  the  parties  agreed  upon  the  &cts,  the  court  pro- 
ceeded at  once  to  a  decision  upon  the  law.  If  on  the  contrary 
there  was  room  to  doubt  the  facts,  the  judges  had  recourse  to 
the  enquete.  That  is,  one  of  them  travelled  to  the  spot  whence 
the  dispute  arose  and  ascertained  on  the  oath  of  proper  witnesses 
the  circumstances  in  dispute.  If  a  single  fact  was  to  be  verified, 
he  examined  those  likely  to  furnish  him  with  accurate  infoiv 
mation.  If  a  question  of  law  was  to  be  determined,  a  ques- 
tion concerning  the  existence  or  abrogation  of  a  custom,  he 
took  the  evidence  of  the  old  inhabitants  of  the  neighbourhood, 
his  report  was  communicated  to  his  colleagues,  and  then  their 
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decision  was  pronounced     Such  were  in  the  twelfth  century 
in  Fiance  the  forms  of  the  enquete. 

The  appointment  of  ^^Baillis"  made  this  method  of  pro- 
ceeding easier;  these  magistrates  themselves  conducted  the 
enquetes  ordered  by  the  Cour  du  Koi,  or  selected  those  best 
capable  of  doing  so.  Thus  the  enqudtes  became  frequent  in 
the  reign  of  Philip  Augustus.  Under  the  reign  of  St.  Louis, 
with  the  exceptions  of  Alfred,  and  our  great  deliverer  William 
the  Third,  that  solitary  example  of  a  Patriot  King  in  modem 
history,  the  reforms  introduced  by  him  in  the  administration 
of  justice  gave  additional  importance  to  the  method  of  pro- 
ceeding now  under  our  consideration.  While  that  enlightened 
legblator  abolished  the  trial  by  battle,  he  preserved  so  much  of 
the  old  form  of  proceeding  as  prevailed  till  the  pledges  of 
battle  were  mterchanged,  and  then  the  enquSte  was  substituted 
for  single  combat  The  rude,  selfish,  and  ignorant  nobles, 
opposed  as  they  always  were  to  everything  which  could  by 
possibility  tend  to  the  improvement  and  happiness  of  man- 
kind, clung  to  this  and  every  other  feudal  abuse  with  the 
utmost  tenacity.  In  the  note  will  be  found  the  lamentations 
of  the  nobles  over  the  new  system  which  put  reason  and 
justice  in  the  place  of  brutal  violence  and  strength  (^).     But 

(g)  Wamkonig  nnd  Stein,  vol.  3,  p.  576. 

^  Wir  besitzen  ein  Lied  eines  Ritters  aus  dem  13.  Jahrhundert,  das 
den  Verlust  des  alien  Rechts  und  das  Eindringen  des  neuen  beklagt,  und 
das  aos  der  Mitte  jener  YerhSltnisse  gegriffen,  fiir  unsem  Gegenstand 
wirklichen  Quellenwertb  hat.  Der  Eampf  der  edlen  gegen  das  neue 
Princip  gelang  an  einigen  Or  ten ;  noch  zu  Bouteillers  Zeit  brauchte  sich 
Kein  E^er  im  Artois  und  in  plusieurs  lieux  der  Enquete  zu  unterwerfen 
(fol.  62,  b.) ;  in  anderen  Gebieten  dagegen  ward  die  Untersuchungs- 
maxime  anerkannt  wie  in  Burgund  nach  der  Charte  von  1315.**  Here 
is  the  lamentation : — 

Leroux  de  Liney.  Recueil  des  Chants  Hist,  de  Fr.  du  XII— XVIII* 
si^le.    T.  1,  1840 ;  Chanson  Xni. 

^  Grens  de  France,  mult  estes  ebahis, 
Je  dis  a  tous  ceux  qui  sont  nez  defiefs^ 
Si  m*ait  Dex,/ra«c  ates  vout  mes  mier 
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they  had  to  deal  with  do  commoD  antagpnisL  Although 
canonized  by  a  cormpt  church  in  a  period  of  darkuefls  and 
ignorance^  Louis  was  a  man  of  whom  Athens  might  have 
boasted;  he  was  animated  by  a  holy  and  irresistible  zeal  for 
the  welfare  of  his  people.  In  vain  did  the  haughty  Enguer- 
rand  de  Coucy  plead  that  he  was  not  amenable  to  such 
inquiries,  **  qull  ne  devoit  pas  ni  ne  vouloit  soumettre  soi  a 
enquete  en  tel  cas  comme  tel  enquete  touchait  sa  personne 
s'onneur  et  son  heritage  et  qu'il  etoit  prest  de  se  defendre  par 
bataille."  In  vain  did  the  Count  of  Bretagne  reproach  Louis 
with  degrading  the  dignity  of  his  barons,  by  subjecting  them 
to  such  humiliation;  the  royal  patriot  fulfilled  his  sacred 
trusty  with  inflexible  resolution,  and  the  system  of  trial  by 
battle,  though  not  formally  abolished  under  his  reign,  received 
a  blow  from  which  it  never  could  afterwards  recover.  The 
first  volume  of  the  **  Olim,"  as  the  earliest  report  of  French 
law  proceedings  is  called,  contains  812  precedents  of  the 
proceedings  par  enquete,  beginning  in  the  reign  of  Philip 
Augustus,  generally  the  form  is  '^de  mandato  domini  Regis 
inquesta  &cta  est,"  sometimes  we  find  '*  de  mandato  curiae," 
sometimes  "  de  mandato  ballivi."  Beaumanoir  (A)  lays  it  down 
that  the  person  who  takes  the  enquete  ought  not  to  be  alone ; 
before  the  enquete  was  taken  the  parties  agreed  upon  the 
fiu;ts  to  be  ascertained,  and  until  the  witnesses  were  sworn 
each  had  the  right  to  object  to  the  witnesses.  When  once 
the  enquete  was  open  it  was  too  late. 

^  Mult  you8  a  Ten  de  franchiBe  esloigniez, 
Car  V0U8  estes  par  enquHe  jvgiez 
Quant  deffense  ne  yous  puet  faire  aie, 
Trop  estes  cruelment  engigniez." 

^  A  touz  pri, 
Douce  France !  n'apiaut  Ten  plus  ensi ; 
Ancois  ait  non  le  pais  aus  sougiez 
Une  terre  acuvertie 
La  raigne  as  desconseilliez 
Qui  en  maint  cas  sont  forciez.** 
(A)  Coutuiucs  dc  licauvoibis,  c.  40. 
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The  judge  or  oflBcer  conducting  the  proceedings  took  down 
the  depositions,  and  at  the  same  time  made  a  note  as  to  the 
manner  in  which  the  witness  acquired  his  knowledge,  e,  g.^ 
"jure  dixit  quia  vidit,"  *' nihil  dicit  nisi  ex  auditu,"  &c.  When 
the  depositions  had  been  taken  they  were  read  over  to  the 
witnesses,  and  if  assented  to  by  them  sealed  up,  and  trans- 
mitted to  the  Court  from  which  the  commission  issued. 
The  (t)  greater  part  of  the  enquetes  recorded  in  the  Olim 
relate  to  civil  matters,  and  especially  to  questions  of  seisin. 

Meanwhile  the  influence  of  the  civilians  and  canonists  was 
never  idle.  Even  into  the  feudal  jurisprudence  (if  the  words 
may  be  combined  without  a  solecism)  did  the  Roman  law 
force  its  way,  in  the  shape  of  decisions  upon  contracts,  their 
names,  their  eflect,  their  interpretation,  and  the  manner  in 
which  they  were  to  be  fulfllled, — and  when  an  opening  was 
once  made  among  so  acute  and  intelligent  a  nation  as  the 
French,  other  principles  followed.  The  mission  (to  borrow  a 
phrase  common  to  French  writers)  of  the  Roman  law  was  to 
obliterate  slowly  and  gradually  on  the  Continent  the  traces  of 
feudal  barbarity,  and  to  put  in  their  place  the  principles  of 
natural  justice.  That  mission  it  accomplished.  And  when 
we  compare  the  French  Code  with  the  obscure  labyrinth  of 
contradictory  decisions  in  which  the  English  suitor  is  left  to 
find  out  his  way,  the  difficulty  of  such  a  state  of  things  being 
enhanced  by  a  system  of  pleading  of  which  a  French  jurist  in 
the  fourteenth  centuiy  would  have  been  ashamed,  we  must 
regret  the  complete  success  of  the  crafty  men  whom  a  pro- 
tecting instinct  led  to  combat  the  Roman  law  in  this  country. 
The  progress  of  Roman  and  Canon  law  in  France  is  testified 
by  Beaumanoir (A),  who  enumerates  eight  kinds  of  proofs: 
confession ;  documents  (lettres) ;  duel ;  witnesses ;   record  (/) 

(i)  See  Appendix. 

(A)  Coutftme  de  BeauvoiaiB,  c.  39 ;  Olim,  vol.  2,  p.  947. 

(/)  Nulle  mani^re  de  preuve  doit  dtre  rechue  (i.  e.  admitted)  par  la 
preuve  dn  recoit ;  not  even  if  the  parties  were  willing  to  receiye  other 
eTidence.    Beaum.  Coat.  c.  39,  §  6. 
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(recoit);  an  admission  made  in  Court;  notoriety  (quand  la 
chose  qu'on  a  k  prouver  est  si  clair  de  soi-meme  qu'il  n'y 
convient  autre  temoin);  and  presumptions.  In  his  remarks 
on  the  validity  of  witnesses,  be  incorporates  the  doctrine  of 
the  Roman  law* 

The  proceeding  which  he  describes  was  substantially  con- 
tinued by  the  ordonnance  of  1667 ,  and  is  explained  at  length 
by  Pothier  (m).  By  the  Code  252,  et  seg,y  and  which  furnishes 
an  excellent  guide  for  those  who  wish  to  reform  our  pleading, 
the  party  who  means  to  prove  certain  facts  is  to  state  them 
concisely,  and  if  they  are  not  denied  or  admitted  by  his 
adversary  in  three  days  they  are  to  be  taken  as  true. 

Before  1667,  it  was  necessary  to  write  "requetes,  repliques, 
and  dupliques"  until  the  parties  had  agreed  upon  the  &cts  to 
be  proved.  Judge,  says  a  writer  on  French  law  (n),  of  the 
delay  and  expense  of  such  a  system  I  It  was,  he  continues,  to 
extirpate  so  detestable  a  system,  that  the  ordonnance  of  1667 
(can  an  Englishman  read  the  date  without  a  blush?)  said,  and 
that  the  Code  has  repeated,  that  the  &cts  are  to  be  stated 
simply,  without  any  argument  or  detail,  the  object  merely 
being  to  state  what  it  is  intended  to  prove ; — ^a  tariff  is  fixed 
for  the  fee  allowed  for  drawing  up  these  &cts,  which  can 
never,  whatever  the  importance  of  the  matter  in  dispute,  be 
exceeded.  Art  2,  25.  The  reply  contains  the  admission  or 
denial  of  these  facts,  or  objections  to  their  relevance  and 
admissibility.  It  does  not  follow  because  facts  are  denied 
that  the  enqufite  is  to  take  place;  they  must  be  admissible, 
relevant,  in  the  language  of  the  Roman  law,  **  ut  intentioni  (o) 
pnebeant  adminiculum.'' 

The  judgment  ordering  the  enquete  contains. 
The  £u;ts  to  be  proved. 

The  name  of  the  judge  before  whom  the  proof  is  to  be 
brought  forward. 

(m)  Froc^ure  civile  et  criminelle,  1.  127. 

(ii)  Bouceune  Th^rie  de  la  Froo^nre,  p.  221,  ▼ol.  1. 

(o)  Intentio  is  the  statement  of  the  plaintifi*. 
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256.  ''La  preuve  contraire  sera  de  droit*'  But  if  the 
defendant  means  to  confess  the  truth  of  the  plaintifTs  state- 
ment, and  neutralize  its  effect  by  some  other  fiict,  he  must  ask 
for  an  enquete  in  his  turn* 

The  Code  has  made  one  material  improvement  on  the 
system  established  by  the  ordonnance  1667.  It  has  admitted 
both  parties  to  be  present  at  the  inquiry  (261);  whereas 
finrmerly  the  witness  deposed  in  the  presence  of  the  commis- 
sioner alone,  who  took  the  depositions, — the  parties  after  the 
oath  had  been  administered  to  the  witness  being  obliged  to 
withdraw. 

There  are  two  cases  in  the  French  law  where  another 
proceeding  is  substituted  for  the  examination  of  witnesses 
before  a  commissioner.  These  are,  first,  in  certain  civil  cases 
where  the  inquiry  is  called  summary ;  and  again,  in  criminal 
investigations.  First,  let  us  consider  the  summary  proceeding 
in  civil  matters. 

Oral  evidence  was  always  allowed  before  the  consular 
tribunaL  This  jurisdiction  was  established  for  the  sake  of 
commerce  in  the  year  1563;  and,  to  use  the  expression  of 
one  of  Louis  14th's  jurists,  ''  God  having  blest  the  simplicity 
of  the  judges,  consuls;"  in  other  words,  the  advantages  de- 
rived from  the  opportunity  given  to  the  judge  of  seeing  and 
examining  the  witness,  by  the  evidence  of  whom  he  was  to 
be  guided  beii^  so  manifest ;  it  was  resolved  by  the  fiamers 
of  the  ordonnance  of  1667,  tit  7,  art  8,  in  spite  of  the 
remonstrances  of  Lamoignon,  to  introduce  the  oral  system 
before  tribunals  that  decided  on  summary  matters.  By  the 
Law  <^the  6th  October,  1790,  which  organized  the  method  of 
proceeding  en  justice  de  paix,  a  third  application  of  the 
summary  mode  of  investigation  was  introduced.  Cod*  de 
Proe.  art  34,  40. 

The  sammaiy  matters  which  are  setded  before  civil  tribunals 
according  to  a  more  simple  mode  of  proceeding,  will  be  found 
in  the  404th  article  of  the  Code  de  Procedure.     To  these 
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must  be  added  all  those  which,  by  the  first  article  of  the  Law 
of  the  1 1th  April,  1838,  are  within  the  jurisdiction  of  those 
tribunals.  Thus,  all  matters  judged  without  appeal  are  sum- 
mary ;  but  the  converse  of  the  proposition  is  not  true,  for  in 
the  majority  of  the  instances  cited,  art.  404,  Cod.  Proc.  ciy., 
the  matter  is  summary  from  its  nature,  whatever  be  the 
amount  of  the  sum  at  issue. 

In  these  summary  cases  it  is  not  necessary  that  the  fiicts 
should  be  '^ articulated"  beforehand.  The  meaning  of  this  is, 
that  the  fects  may  be  <' articulated,"  t.  e.,  stated  particularly, 
when  the  cause  is  beard  without  the  formalities  and  delay 
required  by  the  law  in  cases  of  more  importance.  In  cases 
before  the  tribunal  of  commerce,  where  an  appeal  lies,  the 
depositions  of  the  witnesses  are  to  be  taken  down  in  writing 
by  the  clerk  and  signed  by  the  witness  (art  432). 

EXCLUSION  OF   PABOL  EVIDENCE  IN  CIVIL  CASEa 

Weary  of  the  ordeal  and  of  compui^tore,  and  of  trial  by 
battle,  France  returned  to  the  system  of  viv&  voce  evidence. 
<<Sachez,"  says  Bouteillier,  who  wrote  a.  d.  1400,  *'que  la 
vive  voix  passe  vigueur  de  lettres,  si  les  temoios  sont  contraires 
aux  lettres,  et  se  doit  plus  le  juge  arrSter  k  la  disposition  des 
temoins  qui,  de  saine  memoire,  deposent  et  rendent  sentence 
de  leur  depositions,  que  a  la  teneur  des  lettres  qui  ne  rendent 
cause."  If  this  means  that  the  evidence  of  a  witness  delivered 
viv&  voce,  in  the  presence  of  a  judge,  is  more  satisbctory  than 
his  deposition,  experience  attests  its  truth.  If  it  means,  as  it 
has  been  supposed  by  some  to  mean,  that  the  statement  of  a 
stander  by,  who  hears  a  contract  made,  is  better  evidence  of 
the  contract  than  the  written  instrument  which  contains  its 
stipulations, — a  doctrine  more  erroneous  has  been  rarely  pix>- 
mulgated.  Whatever,  however,  may  have  been  the  original 
sense  of  the  expression  ''temoins  paasent  lettres,"  the  errors 
that  arose  from  the  &llacious  memory  or  the  intentional  fraud 
of  witnesses  were  grievous. 
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In  this,  as  in  most  other  tracks  of  modern  civilization,  Italy 
took  the  lead.  A  statute  of  Bologna,  which  bears  date  a.  d« 
1453,  and  was  ratified  by  Pope  Nicholas  5,  forbids  oral  proof 
of  payments  above  50  lire,  and  of  contracts  above  the  value 
of  100.  And  in  1498  the  statutes  of  Milan  forbid,  in  certain 
cases,  the  introduction  of  oral  proof.  A  similar  improvement 
took  place  in  the  16th  century  in  France,  under  the  auspices 
of  the  illustrious  L'Hopital ;  and  it  was  from  the  South,  the 
''pays  de  droit  ecrit,"  that  the  suggestion  emanated.  The 
Parliament  of  Toulouse  sent  deputies  to  Charles  9  to  the 
States  General  of  Moulins,  to  solicit  the  regulation  which 
afterwaixls  became  the  54th  article  of  the  Ordonnance  a.  d. 
1566,  and  by  which  it  is  ordered,  that  all  contracts  for  matters 
above  the  value  of  100  livres  shall  be  in  writing.  The  only 
reason  assigned  in  the  preamble  of  this  edict  for  its  enactment 
is,  the  length  and  intricacy  of  legal  proceedings.  Still  that 
the  peijury  of  witnesses  had  risen  to  an  alarming  height  we 
know  from  Loisel,  who  cites  the  legal  proverb,  **  Fol  est  qui 
se  met  en  enquSte,  car  qui  mieux  abreuve,  mieux  preuve.'* 
When  this  edict  was  first  passed,  as  it  tended  to  make  justice 
cheaper  and  more  attainable,  it  encountered  the  virulent 
opposition  of  the  great  body  of  legal  practitioners  in  France — 
men  about  as  well  qualified  to  form  an  opinion  on  any  legis- 
lative measure  as  the  carrier  between  Versailles  and  Paris 
would  have  been  to  write  a  Treatise  on  Geography.  Boiceau, 
a  contemporary  writer,  says  accordingly,  ''  Cum  primum  nata 
et  promulgata  fuit  haec  Carol.  9,  regia  sanctio  plerisque  visa 
est,  dura  et  odiosa,  et  juri  contraria."  But  these  clamours 
were  silenced  by  every  day's  experience ;  and  the  same  writer 
adds,  that  after  a  time  <'  nulla  toto  hoc  saeculo  constitutio  ac 
lex  re^a  sanctior  et  probatior  visa  fuit  amplissimo  nostro 
Gallise  senatui." 

The  54th  article  of  the  Ordonnance  de  Moulins  was  in 
substance  transferred  to  the  2nd  article  of  the  20th  title  of 
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the  Ordonnance  1667,  and  is  now  engrafted  in  the  article  1341 
of  the  Code  Civil. 

Thus,  in  France,  oral  evidence  is  rejected  in  all  matters  of 
contract  exceeding  the  value  of  150  franca 

There  are  two  exceptions  to  this  rule. 

One,  where  it  was  impossible  for  the  creditor  to  procure 
oral  evidence  of  the  obligation  on  which  he  insists. 

This  exception  comprises  (/?), — 1.  Obligations  arising  fix>m 
**  quasi  contrats,  delits  et  quasi  delits."  2.  Depoats  made 
necessarily  in  cases  of  fire,  ruin,  tumults,  shipwrecks,  by 
guests  at  an  inn.  3.  Unforeseen  accidents.  4.  Where  in 
consequence  of  an  accident  arising  from  '*  force  majeure," 
the  creditor  has  lost  the  instrument  which  frimished  the 
literal  proof. 

The  second  exception  is  where  there  exists  a  **  commence- 
ment de  preuve  par  ecrit"  This  expression  signifies,  among 
other  things,  any  writing  which  has  emanated  fix>m  him 
against  whom  the  demand  is  made,  or  fix)m  him  whom  he 
represents,  and  which  makes  the  fact  alleged  probable.  This 
principle  has  been  established  by  a  decision  of  the  Court  of 
Colmar,  2l8t  April,  1848,  and  is  acquiesced  in  by  all  the 
French  authorities. 

The  extra  judicial  confession  calls  for  no  particular  remark, 
it  must  be  proved,  like  any  other  fiu:t  in  the  cause,  and  its 
value  when  proved  is  left  to  the  appreciation  of  the  judge ; 
but  in  the  §  1355  of  the  Code  Civil,  the  legislator  reminds  us 
that  a  verbal  confession  of  a  debt,  above  the  value  of  150 
firancs  is  inadmissible. 

It  is  remarkable  that  both  in  the  Ordonnance  of  Louis  14, 
1667,  and  the  Code,  the  deposit  is  expressly  mentioned  as  not 

(p)  This  is  borrowed  from  the  Code  de  Testibns,  L.  18.  '^  Sin  vero 
facta  quidem  per  scripturam  secnritas  est  fortuito  autem  casa  vel  incendii 
▼el  naufragii  Yel  alterius  infortunii  perempta  tom  llceat  his  qui  hoc 
perpessi  sunt  causam  peremptionis  probantibus,  etiam  debiti  solutionem 
per  testem  probare  damnumque  ex  amissione  instrumenti  effugere.** 
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being  an  exception  to  the  rule  excluding  oral  testimony, 
^'  mSme  pour  depdts  volontaires.'*  This  express  mention  of 
one  particular  contract  is  owing  to  the  wish  expressed  by 
Cnjacius  after  the  Ordonnance  de  Moulins  had  appeared. 
^  Velim  excipi,**  said  that  great  man,  "  sacri  arcanique  depo- 
sit! causam."  It  was  to  guard  against  this  intimation  from 
sacb  an  authority  that  the  deposit  was  specified. 

Toullier  is  of  opinion  that  the  books  of  tradesmen  kept  in 
the  manner  required  by  the  Code  de  Commerce,  art.  54,  are 
sufficient  to  furnish  a  **  commencement  de  preuve  par  ^crit," 
because  it  justifies  the  judge  in  putting  the  suppletory  oath. 
He  infers  this  fix)m  a  comparison  of  the  1329  art.  of  the  Code 
with  the  art  1367.    If  then  the  judge  may  put  the  suppletory 
oath,  k  fortiori  he  may  hear  evidence  'Mn  coadjuvationem  scrip- 
turaB**  "  non  debet  cui  plus  licet  quod  minus  est  non  licere" — 
if  you  can  walk  ten  miles  you  can  walk  five.     The  1335  art.. 
No.  2,  provides,  that  certain  copies  of  acts  made  from  the 
original  by  the  notary  who  drew  the  original,  or  his  successor, 
or  a  public  officer,  who  as  such  public  officer  was  the  person 
with  whom  the  minute  of  the  original  article  was  deposited, 
may,  if  not  thirty  years  old,  serve  as  a  ^'  commencement  de 
preuve  par  ecrit,"  and  that  if  not  drawn  by  one  of  the  people 
above  described,  whether  of  thirty  years  date  or  not,  they 
shall  only  serve  as  a  "commencement  de  preuve  par  ecrit" 
The  same  rule  1336  applies  to  the  copy  of  an  act  transcribed 
from  an  acte  on  the  registry  of  the  "  conservateur  des  hypo- 
theques.*" 

THE  OATH  (q). 

There  are  tlu:ee  kinds  of  oaths  principally  to  be  considered 
in  the  administration  of  civil  justice  according  to  the  French 
law. 

1st  The  oath  administered  to  the  party  examined  "sur 
faits  et  articles.'* 

{q)  Molinfei  Op.,  vol  3.    In  4  lib.  Codicis,  p.  631. 

G  2 
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2ndlj.  The  serment  decisoire. 

3rdlj.  The  oath  administered  by  the  judge. 

INTERROOATOIRE  BUR  FAIT8  ET   ARTICLES. 

This  is  one  of  the  portions  of  the  Code  in  which  the  wisdom 
of  its  authors  is  least  conspicuous.  They  have  allowed  a 
principle  sound  in  itself^  and  fraught  with  important  con- 
sequences, to  be  neutralized  by  formalities. 

In  all  cases,  and  in  every  stage  of  the  cause,  the  parties 
"  peuvent  demander  de  se  faire  interroger,"  on  matters  rele- 
vant to  the  subject  of  dispute  without  any  delay  of  the 
proceedings. 

The  party  examined  is  to  answer  in  person,  without  reading 
any  prepared  statement,  and  without  the  assistance  of  counsel, 
the  facts  contained  in  the  requete  of  hb  adversary,  as  well  as 
to  those  which  the  judge  may  think  it  advisable  to  ask  about. 

If  the  party  does  not  appear  at  the  proper  time,  or  appears 
and  refuses  to  reply,  the  facts  are  to  be  taken  as  admitted. 

Ist  A  copy  of  the  faits  and  articles,  on  which  the  party  is 
to  be  examined,  is  to  be  given  to  him  twenty-four  hours  before 
the  examination. 

2ndly.  The  examination  of  the  party  takes  place  in  private, 
before  a  single  judge  or  commissioner,  not  in  public  before  the 
judges,  who  are  to  decide  the  cause. 

3rdly.  The  Code,  in  spite  of  the  authority  of  Dumoulin, 
so  energetically  expressed,  forbids  the  presence  of  the  party 
requiring  the  interrogatory  (p). 

The  first  of  these  restrictions,  the  evil  of  which  to  a  certain 
degree,  however,  is  neutralized  by  the  power  of  the  judge  to 
put  such  questions  as  he  may  think  proper,  was  formerly 
censured  by  Lamoignon  {q\  and  takes  away  the  benefit  of  an 
unpremeditated  answer  to  a  legitimate  question. 

(  p)  **  Et  in  hoc  curia  PesaimS  judicavit.** 

(9)  Lamoignon  remarks : — *^  On  peat  dire  an  contraire  que,  lorsqu'on 
communique  lea  faits,  c*e8t  donner  le  mojen  de  se  preparer  contre  la 
ydrit^,  laquelle  n*a  pas  besoin  de  eonseil  pour  se  produire ;  chacun  doit 
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The  second  deprives  the  judge  of  a  most  important  ingredient 
in  forming  his  opinion. 

The  third  prevents  the  truth  from  being  elicited,  by  ques- 
ttons  which  the  cause  of  mquiry  or  the  answer  of  the  witness 
might  at  once  suggest  to  a  person  conyersant  with  the  facts  of 
the  case;  ^'et  in  hoc  curia  Pessime  judtcavit,"  is  Dumoulin's 
commentary  on  a  decision  by  which  he  was  excluded  from 
hearing  the  interrogatory  he  had  prepared  for  his  adversary. 
Altogether^,  most  people  will  think  that  this  law  justifies  the 
language  of  Mr.  Bellot,  of  Geneva,  who,  in  his  report  on  the 
law  of  practice,  thus  characterizes  it     **  If  a  legislator  were  to 
propose   to  himself  the   problem  of  the  surest  way  of  not 
attaining  truth,  the  French  code  under  this  title  will  furnish 
him  with  its  solution."    Toullier  says,  that  in  consequence  it 
is  almost  useless,  and  that  this  is  one  of  the  pasages  where  the 
inferiority  of  the  Code  de  Procedure  to  the  Code  Civil  is  most 
remarkable. 

savoir  oe  qui  est  de  son  fait,  et  ne  saurait  6tre  tenu  de  r^pondre  sur  autre 
chose.  D^ordinaire,  ceux  qui  sont  interrog^  consultent  bien  moins  leur 
conscience  que  le  palais  sur  ce  qu*ils  ont  }l  dire ;  ils  apportent  leurs 
r^ponses  toutes  faites;  de  sorte  que  tout  Tefiet  de  leur  interrogatoire 
n*e8t  que  transcrire  des  r^ponses  que  la  partie  elle-mSme  a  r^ig^  par 
^:rit.  L*on  n*a  point  tu  qu*nn  homme  pr^par6  sur  ce  qu*il  doit  r^pondre, 
ait  jamais  perdu  son  proc^  par  la  bouche.  C*est  bien  souvent  Toccasion 
d*un  parjure  prem^it^  qu*il  serait  beauooup  meilleur  de  retrancher; 
mais  qu*au  oontraire,  lorsqu^une  partie  vient  preter  interrogatoire  sans 
avoir  eu  communication  des  fails,  il  est  difficile,  quand  ils  sont  bien 
dresses,  qu'elle  ne  tombe  dans  quelque  contradiction,  lorsqu*elle  veut 
d^gutser  la  yerit^ ;  que,  dans  la  province  de  Normandie,  on  se  trouvait 
bien  de  cet  usage,  et  qu*il  serait  peut-Stre  avantageux  pour  la  justice  de 
le  rendre  g^ndral  pour  tout  le  rojaume.** 

^*  M.  Pussort,  Commlssaire  du  Roi,  et  redacteur  du  projet,  ne  r^pondit 
point  )L  ces  raisons  d^lsives  ;** 

**  M.  Pussort  proposal t  mSme  un  article  qui  d^fendait  aux  juges  cTin-' 
terroger  tToffice  mr  aucun  fait  dant  il  n*awa  point  Ste  donnS  copie.  Mais 
cette  fols-ci  la  raison  Temporta,  et  sur  Tinsistance  de  M.  de  Lamoignon, 
on  inscra,  dan»  Tart.  7,  qu*en  recevant  lea  r^ponses  sur  chaque  fait  et 
article,  le  juge  pourra  mime  ^office  interroger  mtr  aucuns  faiU^  quoiqu'il 
nen  ait  Hi  donne  copig,*" 
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The  admissions  on  the  interrogatory,  **  sor  faits  et  articles," 
are  conclusive  against  the  maker,  (art.  1356),  and  can  be 
recalled  only  on  the  ground  that  they  have  arisen  firom  an 
error  in  feet  This  topic  will  be  considered  more  in  detail, 
mider  the  tide  "  CanfessUnC* 

THE  OATH   (y)  OFFERED  BY  THE  PARTIES. 

The  oath,  **  serment  decisoire,"  offered  and  accepted,  amounts 
to  what  the  Roman  lawyers  called  a  **  transactio,"  "  speciem 
transactionis  continet-"  It  is  a  direct  appeal  to  the  adveise 
party  himself,  whom  under  the  sanction  of  an  oath  it  makes 
the  judge  in  hb  own  cause. 

It  may  be  offered,  at  any  stage  of  the  cause,  in  any  matter 
of  civil  litigation. 

If  the  party  to  whom  it  is  offered  refuses  it,  without 
referring  it  to  his  adversaiy  he  loses  his  cause,  as  does  the 
advcrsaiy  if  the  oath  being  referred  to  him  he  declines  it. 
When  the  oath  has  been  taken  it  is  conclusive  [r\  and  the  party 
tendering  it  is  not  allowed  to  prove  that  the  party  who  has 
taken  it  is  peijured.  The  oath  (*)  cannot  be  tendered  to  a 
party  who  has  a  1^  presumption  (pnesumptio  juris  et  de 
jure)  in  his  fevour.  It  can  only  be  tendered  on  a  matter  (f) 
within  the  personal  knowledge  of  the  party  to  whom  it  is 
offered. 

The  privilege  of  tendering  this  oath  (serment  decisoire)  is 
that  of  the  party ;  it  cannot  be  tendered  by  the  judge.  It 
must  be  tendered  in  the  course  of  a  legal  proceeding.    TouUier 

(q)  "  Quod  in  judicio  pm  defert  pwte,  vel  etiam  refertor,  ut  cum 
dico  ad  adyersarium  meum  potes  jurare  rem  esse  tuam,  dabo  tibi  vel  d 
retulcnt  adversariiu  mens  mihi,  imo  si  jurea  rem  esse  tuam,  contineaa 
earn."    Molin«i  Op.,  vol.  3,  p.  637. 

(r)  Code  Civil;  Pothier Traits deaObligationa,  81 7, e/#e^.;  Art  1357, 
einq.;  io  Instit.  de  Act.  11,  *«Non  illud  qu«ritur  an  peconia  debeatiir 
cd  an  juraverit ;"  and  Dig.  21.  4.  3,  de  dolo. 

(0  1352,  Cod.  Civ. 

(0  Such  was  the  Roman  law.    "  H«redi  ejus  cum  quo  contractum  est 
jusjurandum  dcferri  non  potest  quoniam  contractum  ignorare  potest." 
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calls  this  oath  '*  Ic  grand  moyen  de  terminer  les  proc^."  The 
Romans  called  it  ^*  maximum  remedium  (u)  expediendanum 
litiuia.''  It  follows,  from  what  has  been  said,  that  the  right 
referred  to  the  oath  of  the  advene  partj,  must  be  one  of 
which  the  party  offering  it  can  (t;)  legally  dispose.  Therefore, 
the  minor  cannot  tender  the  oath,  nor  the  married  woman 
without  the  sanction  of  her  husband;  but  if  the  oath  be 
tendered  to  them,  and  they  are  ready  to  take  it,  the  party 
tendering  it  cannot  then  retract  his  ofifer  on  the  ground  of 
their  incapacity  (art  11 25 ).  It  cannot  be  tendered  or  accepted 
by  the  agent,  or  the  avoue,  or  procureur  ad  lites;  nor  by  the 
guardian  for  a  minor,  unless  under  the  forms  prescribed  (art. 
4.  6,  7)l  The  effect  of  this  oath  may  be  summed  up  in  the 
words  of  the  civilians,  "  Jusjurandum  speciem  transactionis 
continet  majoremque  habet  auctoritatem  quam  res  judicata," 
because  from  it  there  is  no  appeal 

1.   SERMBNT  SUPPL^TOIBE, — OATH  TENDERED  BT   THE  JUDGE. 

This  also  is  one  of  the  parts  of  the  French  code  in  which 
its  admirers  would  desire  an  alteration.  If  a  party  chooses  to 
make  use  of  the  serment  d^cisoire  it  is  his  own  affair,  and  he 
has  no  right  to  complain  of  the  consequence  he  has  by  his 
own  act  brought  upon  himself.  But  the  case  where  the  matter 
is  referred,  not  by  the  party  but  by  the  judge  to  the  oath  of 
an  adversary,  is  different,  and  the  rule  ^'iniquum  est  aliquem 
suae  rei  judicem  fieri,'*  a  maxim  founded  on  the  clearest  notions 
of  natural  justice,  is  plainly  violated.  In  speaking  of  the 
**  interrogatoire  sur  feits  et  articles,''  Lamoignon  remarks,  that 
no  man  with  the  opportunity  of  firaming  a  premeditated 
answer,  **  ait  jamais  perdu  son  proces  par  la  bouche ;"  and 

(tt)  12. 2. 1.  Dig. 

(o)  Boehmer  jus.  ecc. ;  Protest,  tit.  10,  de  jurejur.  Locum  habet  hsec 
delatio  tantum  in  rebus  privati  arbitiri  et  de  quibus  transigi  potest  libere. 
Cod.  de  reb.  cred.  4.  1 .  Adeoque  de  quibus  transigi  nequit  in  iis  nee 
delatione  juramenti  locus  est.    Molinni  Op.,  vol.  3}  p.  635. 
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Pothier  recommends  the  judge  to  abstain  from  exercising  the 
right  of  offering  the  serment  suppl6toire9  which,  as  he  says, 
*'  ne  sert  qu'lt  donner  occasion  a  une  infinite  de  paijures." 
If  a  man  is  honest  he  will  speak  the  truth  without  an  oath ; 
if  he  is  dishonest,  the  oath  will  not  restrain  him.  In  forty 
years,  continues  Pothier,  I  have  only  seen  two  instances  where 
men  hesitated  to  swear  what  they  had  formally  asserted. 

The  two  texts  (to)  in  the  Roman  law  in  which  this  doctrine, 
now  incorporated  with  the  Code,  is  founded,  have  been  already 
quoted.  These  texts  were  {x)  so  construed  by  the  gloss,  were 
seized  upon  by  Accursius,  and  the  fullest  latitude  was  given 
to  their  interpretation  by  the  Canonists.  The  authors  found 
the  habit  inveterate,  and  followed  it  without  su£Scient  de- 
liberation. The  latitude,  however,  thus  given  to  the  judge 
has  not  escaped  the  notice  of  French  jurists  (y),  Donellus 
comments  upon  it,  observing  that  it  leaves  it  absolutely  in  the 
power  of  a  wicked  or  ignorant  judge  to  decide  **  pro  libidiue'' 
in  favour  of  either  party.  The  Canonists  require  a  '*  semi- 
plena  probatio**  to  justify  the  judge  in  making  use  of  this 
power,  but  what  a  ^'semiplena  probatio''(;2r)  is,  has  never  accu- 
rately been  ascertained  (a).     It  corresponds,  however,  nearly 

(it)  Dig.  12.  2.  SI ;  Cod.  de  reb.  4.  1.  3. 

(x)  Causa  ex  glossi  sententia  judicata  est,  quam  pro  idolo  habebant, 
says  Heineccius.    Dissert  de  lubrict ;  Jusjur.  supplet. 

(y)  Cod.  de  Jure  Civ.  Lib.  24,  c.  19.  '^Eftdem  sententi&  semel 
receptft  magna  fenestra  aperta  est  mails  et  imperitis  judicibus,  pro  libidine, 
pro  hoc,  aut  pro  illo  pronunciandi.  Quidquid  enim  pro  alterutro  allatum 
erit,  semper  J udici  color  paratus  est  ad  jusjurandum  ilU  deferendum ;  dum 
dlcit  cum  semiplen^  probasse,  qui  reverb  nihil  idoneum  attulerit.  Faci- 
l^ue  erit  in  spinosft  1114,  et  perplex^  qusestione  de  semiplenft  probatione 
latebram  sententiss  invenire,**    Donellus. 

(z)  '*In  criminalibus  licet  semiplene  probatur  non  potest  deferri 
juramentum."  Molinei,  Op.  vol.  3,  p.  633.  **  Nee  tantum  in  criminali 
caus&  verum  etiam  in  aliis  causis,  arduis  et  pecuniariis.**    Ibid. 

(a)  Dumoulin  gives  this  description  of  the  semiplena  probatio : — Quot 
autem  sunt  species  semiplensB  probationis  gl.  enumerat  quatuor.  Prima 
fit  per  unum  testem.  Secunda  per  scripturam  privatam.  Tertia  per 
comparationem  literarum.     Quarta  ()er  fugam.     1.  Primo  omnium  dc 
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with  the  "  commeDcement  dc  preuve"  of  the  French  jurists. 
Nothing  can  be  more  vague  than  the  passage  in  the  Code 
which  allows  the  oath  when  the  case  is  not  '^  totalemcnt 
dennee  de  preuves,"  it  makes  success  upon  an  appeal  im- 
possible* 

The  Code  does  not  say  whether  the  oath  is  to  be  oflTered  to 
the  plaintiff  or  defendant  The  text  writera  have  laid  down 
csertain  principles  deduced  from  a  decretal  (z)  of  Gregory  9th. 
It  says,  that  unless  the  plaintiff  makes  out  his  case,  the 
defimdant  ought  to  succeed,  *'  etsi  nihil  praestiterit"  But  if 
the  presumption  is  in  the  plaintiff's  favour,  the  oath  should  be 
offered  to  the  defendant  **Teo  deferri  potest  juramentum." 
The  same  doctrine  is  stated  by  Pothier  (a).  In  Pothier's  time, 
the  evidence  of  the  witness,  however  irreproachable,  would 
not  have  been  sufficient  to  establish  the  claim  of  the  plaintiff. 
The  suppletory  oath  added  to  the  evidence  of  that  witness 
would  complete  the  requisite  proof.  But  as  two  witnesses 
are  not  required  by  the  French  code,  the  reason  for  keeping 

teste  dicamus  unicus  testis  facit  semiplenam  probationem  et  sic  probanti 

defertar  juramentum intelligite  vero  si  est  testis  omni  exoeptione 

major — nam  alias non  semiplene  probaret.    An  extra-judicial 

confession  was  a  semiplena  probatlo.  So  a  confession  under  torture  and 
afterwards  recalled.  2.  Vox  mortua,  scriptura  privata — vel  domestica. 
There  are,  sajs  Dumoulin,  three  sorts:  1.  Apocha.  2.  Libri  rationum 
mercatonim.  3.  Epistola.  It  is  remarkable  that  Dumoulin  here  insists 
that  the  judge  should  see  the  face  of  the  witness,  'Mnspicere  vultum 
testis,**  a  principle  considered  essential  to  justice  in  some  of  our 
Courts,  and  inconsistent  with  it  in  others.  I  conclude,  says  Dumoulin, 
the  whole  topic,  ^^priyatsB  scripturs,**  by  saying  that  they  prove 
nothing  unless  supported  testium  subscriptione,  or  sigillo  authentico; 
or  if  disputed,  nisi  per  comparationem  litterarum  constet  scripturam 
ess^  alicujus.  The  fourth  species  of  the  semiplena  probatio  is  the  fuga 
rei.  Here,  he  says,  we  are  to  take  the  conclusion,  quse  est  humanior  et 
midor  nee  nisi  coacti  prsesumere.  So  if  a  student  leaves  a  town  in  which 
a  murder  has  been  committed,  thb  furnishes  no  cause  to  believe  him 
guilty  of  the  murder.  "  Multa  indicia  requiruntur  ad  torturam.**  Flight 
alone  is  not  sufficient.    Vol.  3,  p.  637,  Lib.  4,  Cod.  tit.  1. 

[z)  Cap.  ult.  §  1.  X.  de  jurejurando. 

(a)  831,  Traits  des  Oblig. 
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the  old  practice  is  at  ao  end.  In  matters  of  great  importance, 
causes  of  status  and  of  marriage,  the  soppletorjr  oath  cannot 
be  offered ;  neither  can  it  be  offered  as  to  any  &cts  not  within 
the  present  knowledge  of  the  party.  He  most  have  ^  notitiam 
sensualem." 

One  great  difference  between  the  oath  decisoire  and  the 
suppletory  oath  is,  that  the  latter  cannot  be  transferred  finom 
and  by  the  party  to  whom  the  jodge  has  ofiered  it»  to  his 
adversary ;  **  aut  jura,  aut  solve,"  swear  or  pay,  is  the  language 
of  the  law.  Neither  can  the  jodge  retract  or  change  his 
original  offer.  Another  difference  is,  that  when  the  serment 
decisoire  has  been  tendered  and  taken,  the  perjury  of  him 
who  has  taken  it  caimot  be  proved,  unless  at  the  instance  of 
the  public  prosecutor,  nor  even  if  it  were  proved,  could  the 
decision  on  that  account  be  altered.  But  with  the  suppletory 
oath  the  case  is  different,  because  it  is  the  act  not  of  the  party, 
but  of  the  judge ;  and  if  any  document  has  come  to  light 
clearly  shewing  the  perjury  of  the  opposite  party,  the  judg- 
ment may  be  cancelled  on  appeal.  This,  the  law  from  which 
this  system  is  borrowed,  de  Jurejurando,  12.  2.  21,  expressly 
permits,  ^  Admonendi  sumus  etiam  post  juqurandum  ezactura 
permitd  constitutionibus  principum,  ex  int^ra  causam  i^re, 
si  quis  se  nova  instrumenta  invenisse  dicat,  quibus  nunc  solis 
usuiius  sit.  Sed  hsBC  constitutio  tunc  videtur  locum  habere, 
cum  IL  judice  aliquis  absolutus  fuerit ;  solent  enim  saepd  judices, 
in  causis  dubiis,  exacto  jurejurando,  secundum  eum  judicare 
qui  juraverit.  Quod  si  alias  inter  ipsos  jurejurando  transactum 
sit  n^otium,  non  conceditur  eamdem  causam  retractare." 

2.   SERMENT   ^IN   LITEM"  SUE   LA  TALBUR    DE   LA  CHOSE 

DEMAND^. 

The  second  oath  which  the  law  allows  the  juc^  officially  to 
tender,  is  that  which  is  employed  in  certain  cases  to  fix  the 
value  of  the  property  in  dispute;  the  Romans  called  it  *^in 
litem,"  the   old  authors  '^  en  ^plaids."    There  is  a  manifest 
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analogy  between  this  oath  and  the  suppletory  oath,  inasmuch 
as  both  are  employed  'Mnopia  probationum,"  fix)m  the  want  of 
better  testimony.  The  principle  on  which  it  rests,  is  that 
when  the  plaintiff  has  proved  that  the  property  in  question  is 
his  own,  and  the  value  of  that  property  alone  remains  to  be 
decided,  which  value  owing  to  the  obstinacy  or  fraud,  legal  or 
moral,  (dolus),  of  the  defendant  cannot  otherwise  be  ascer- 
tained, the  only  remaining  alternative,  namely,  the  declaration 
on  oath  of  its  value  from  the  party  who  has  been  deprived  of 
it  must  be  adopted.  Sometimes  the  oath  '*in  litem"  was 
called  the  oath  of  affection,  because  the  law  to  punish  the  bad 
fidth  of  the  adverse  party,  which  made  such  a  proceeding 
necessary,  allowed  the  party  swearing  to  make  not  the  mer- 
cantile price,  but  his  own  affection  for  the  article  in  question 
the  standard  of  his  estimation*  This  law  found  its  way  into 
the  ancient  customs  of  France,  especially  in  that  of  Bretagne, 
drawn  up  A.D.  1330,  c  70. 

The  Code,  article  1369,  provides, 

^  Le  serment  sur  la  valeur  de  la  chose  demandee  ne  peut 
etie  defere  par  le  juge  au  demandeur,  que  lorsqu'il  est  d'ailleurs 
impossible  de  constater  autrement  cette  valeur." 

^  Le  juge  doit  mSme  en  ce  cas  determiner  la  somme  jusqu'a  la 
omcurrence  de  laquelle  le  demandeur  en  sera  sur  a  son  serment." 
The  great  principle  of  this  oath  is,  that  it  is  'Mn  odium 
spoliatoris,"  a  class  as  much  hated  by  the  civil  and  canon  law, 
as  favoured  by  the  feudal  law,  and  till  a  late  period,  of  which 
too  many  traces  are  still  visible,  by  our  own. 

Besides  this  the  oath  in  litem  may  be  tendered,  and  it 
appears  that  in  such  it  may  be  most  eminently  beneficial  to 
the  proprietors  of  public  conveyances,  voituriers,  roulages 
publics,  as  well  as  to  innkeepers.  But  the  principle  of  the  oath 
is  extended  still  farther  by  die  article  1781  of  the  code,  which 
provides,  that  the  oath  of  the  master  shall  be  taken  {b)y 

(b)  **  EUe  est  a  bien  prier  ezacte  au  dernier  point ; 
Mais  eUe  bat  ses  gens  et  ne  Ics  paie  point." 

MlSAMTUROP£. 
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As  to  the  sum  agreed  upou  for  wages. 

As  to  the  payment  of  the  past  year. 

As  to  the  k  comptes  given  for  the  current  year. 

CONFESSION. 

Confession  is,  by  the  French  law,  either  judicial  or  extra 
judicial 

The  judicial  confession  (aveu  judiciaire),  Code  Civil  1356, 
is  the  declaration  made  to  a  tribunal  by  the  party  to  a  suit  or 
his  delegate. 

It  is  conclusive  against  him  who  makes  it 

It  cannot  be  divided  against  him. 

It  cannot  be  recalled  unless  it  be  shewn  that  it  is  the 
consequence  of  an  error  in  fact 

It  is  clear  that  the  confession  must  be  precise  and  complete, 
otherwise  it  could  amount  to  no  more  than  a  *^  commencement 
de  preuve  par  ecrit,^  ^^certum  confessus  pro  judicato  erii; 
incertum  nan  erit" 

The  principle  of  the  indivisibility  of  a  confession  is  to  be 
adopted  with  certain  limitations.  It  is  not  to  be  understood 
as  meaning  (c),  that  if  the  party  making  the  confession  chooses 
to  couple  with  the  confession  the  statement  of  an  entirely 
collateral  fact,  the  adversary  is  bound  by  the  latter.  So  the 
Roman  law  allowed  a  confession  to  be  divided,  as  Voet  has 
explained  very  clearly  (d);  and  the  Court  of  Cassation  has 

(c)  1 .  26,  §  2,  ff.,  depos.  '*  Titius  Semproniis  salutem :  habere  me  a 
vobifl  aori  pondo  plus  minus  decem,  et  discos  duos,  saccum  signatum :  ex 
quibus  debetis  mihi  decem  quos  apud  Tltium  deposuistis,  item  quos 
Trophimati  decem :  item  ex  ratione  patris  vestri  decem  et  quod  excurrit 
Qusero  an  ex  hujusmodi  scriptura  allqua  obligatio  nata  sit,  scilicet  quod 
ad  solam  pecunis  causam  attinetP  Bespondit,  ex  epistola,  de  qua 
quseritur,  obligationem  quidem  nullam  natam  yideri,  sed  probationem 
depofiitarum  rerum  impleri  posse.  An  autem  is  quoque,  qui  deberi  sibi 
cavit  in  eadem  epistola  decem,  probare  possit  hoc  quod  scripsit,  judicem 
sestimaturum.*' 

(d)  **  Equidem  si  plura  sint  capita  confessionis  separata,  quorum  unum 
baud  dependet  ab  altero,  nihil  vetat  quominus  divisio  confessionis  admtt- 
tatur,  et  accipiatur  pars  altera,  altera  rejiciatur ;  sicut  unam  partem  seutcn- 
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several  times  acted  upon  the  same  principle.  It  has  held  a 
confession  indivisible  when  the  penson  stated  that  a  sum  had 
been  paid  to  him,  and  at  the  same  time  the  reason  why  the 
sum  had  been  paid.  So  it  has  held  a  confession  indivisible 
where  the  defendant  admitted  that  he  had  received  the  sum, 
and  then  accounted  for  it  But  it  has  held  a  confession 
divisible,  or  rather  it  has  held  that  the  principle  of  indivisibility 
did  not  apply  where  the  debtor  admitted  the  debt,  and  added 
to  this  confession  a  statement  that  he  had  advanced,  on  another 
occasion,  a  larger  sum  to  the  creditor. 

In  order  to  make  a  confession  irrevocable,  it  must  be  ac*: 
cepted  by  the  adversary.  Till  thb  has  been  done  it  may  be 
withdrawn.  Pothier,  from  whom  this  portion  of  the  Code 
Civil  is  almost  literally  transcribed,  defines  a  judicial  con- 
fession, 'M'aveu  qu'une  partie  fait  dcvant  le  juge  d'un  fait  sur 
lequel  elle  est  interrogee  et  dont  Ujuge  danne  acte*  {/). 

PUBLIC   WRITINGS. — WRITTEN   EVTDBNCB  (ff). — DE    LA    PREU  .  K 

LITT^RALE.       1317,   SEQ.   COD.    CIV. 

The  authentic  act  (A),  says  the  Code,  is  that  which  has  been 
received  by  public  oflBcers  having  the  right  to  receive  and  draw 
up  an  instrument  (instnimenter)  in  the  place  where  the  act  has 
been  drawn  up,  and  with  the  requisite  solemnities. 

tiiB,  quK  oonfessioni  similis,  admittere  potest  qui  succumbit,  et  ei  acqaiescere, 
ab  altera  vero  appellare.  Sin  omnia  confessione  comprehensa  inter  se 
conneza,  et  unius  quasi  actus  continui  factum  oontineant,  non  videtur 
circa  eundem  actum  admittenda  separatio,  et  proinde  vel  tota  confessio 
acceptando  est,  vel  tota  rejicienda,  citoi  iniquum  sit  commoda  quidem 
admittere,  repudiare  vero  onera  eidem  cohserentia.** 

(/)  Traits  des  Obligations,  §  797.  The  edition  of  Dumoulin,  from 
which  I  quote  throughout,  is  that  of  Paris,  1681,  printed  by  Guignard. 

{g)  Bonnier  Traits  des  Freuves;  Toullier,  toL  8,  9;  Molinaei  Op. 
tom.  I ;  Merlin  Repertoire ;  Pothier,  Ed.  1774,  Syo.,  Traill  des  Obliga- 
tions, Proc^ure  Civile  et  Criminelle ;  Domat  Loix  Civiles,  Preuve  par 
Tdmoins,  Boiceau  par  Dantj,  6  £d.    Paris,  1769. 

(h)  "'  131 7.  L*acte  authentique  est  oelui  qui  a  ^t^  refu  par  officiers 
publics  ayant  le  droit  d*instrumenter  dans  le  lieu  oii  Facte  a  et^  redig^, 
et  avec  les  solennit^  requises.     (c.  1 635 ;  Pr.  545).** 
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There  are  four  sorts  of  authentic  acts  (A). 

1st.  Legislative  acts,  such  as  treaties,  &c. 

2ndly.  Judicial  acts,  comprising  judgments  and  different 
sorts  of  instruments  drawn  up  by  officers  of  justice,  and  gene- 
rally all  the  acts  of  the  procedure. 

3rdly.  Administrative  acts,  emanating  from  the  heads  of 
different  departments;  e.  ff,,  sets  consigned  in  the  public 
registers,  such  as  those  of  the  etat  civil,  those  preserved  by  the 
conservator  of  hypothecations,  &c 

4thly.  Actes  notaries, — acts  received  by  public  officers, 
whom  the  French  call  notaries,  and  who  were  formerly  called 
Tabelliones. 

The  effect  of  the  authentic  act  is,  that  it  is  conclusive 
evidence,  if  genuine,  of  the  contract  it  contains  between  the 
contracting  parties,  their  heirs  and  representatives. 

If  the  act  is  formally  attacked  as  a  forgery,  execution  under 
it  is  suspended,  if  incidentally  the  tribunab  before  whom  it  is 
attacked  may  suspend  it  provisionally. 


^1818.  L*acte  qui  n*e8t  point  authentiqiie  par  Finoomp^tence  ou 
rincapacit^  de  Tofficier,  ou  par  un  d^faat  de  forme,  vaut  oomme  ^riture 
priv^,  8*il  a  ^t6  sign^  des  parties.  (1322  a. ;  Fr.  copie  de  oet  acte,  841  s.).** 

'^319.  L*acte  aatlientique  fait  pleiiie  foi  de  la  conyention  qn'il 
renferme  entre  le8  parties  contraciantes  et  leurs  hdritiers  ou  ajant  cause.** 

"N^uimoins,  en  cas  de  plaintea  en  faux  principal,  Tez^tion  de  Tacte 
argtt^  de  fiuu  sera  suspendue  par  la  mise  en  accusation;  et,  en  cas 
d*in8cription  de  faux  fi&iie  incidemment,  les  tribunaux  pouiront,  suivant 
les  ciroonstances,  suspendre  provisoirement  Tex^ution  de  Tacte. 
(c.  1320  s.,  1341 ;  Pr.  214  s.,  239  s.,  250,  448 ;  1  Cr.  448  s.,  460).** 

**  1320.  L*acte,  soit  authentique,  soit  sous  seing  privd,  fait  foi  entre  les 
parties,  mdme  de  oe  qui  n'j  est  exprim^  qu*en  termes  ^onciatifi,  pounru 
que  r^onciation  ait  un  ri4)pori  directe  II  la  disposition.  Les  ^nonciations 
^trang^res  k  la  disposition  ne  peuvent  senrxr  que  d'un  commencement  de 
preuve.    (c.  1325,  1341,  1347).'* 

"  1321.  Les  oontre-lettres  ne  peuvent  avoir  leur  efiet  qu*entre  les 
parties  contractantes :  elles  n*ont  point  d*effet  contre  les  tiers.  (C.  Con- 
vent. Matrim.  1396,  1397).** 

(h)  I  use  act  for  instrument,  ^  id  iaf9trrucmt  nuntiabatur.**  Cic.  £p. 
ad  Att.  Lib.  10,  §  9. 


LAW  OF   EVIDENCE.  95 

Under  Louis  7  (i),  all  signatares  were  abolished ;  the  mere 
eDumeration  of  witnesses  was  used  instead.  This  practice  was 
common  in  the  eleventh,  and  continued  to  the  twelfth  century. 
It  was  considered  certain  that  some  would  survive  the  making 
of  the  deed, — ^thirty  years ;  and  by  the  law  thirty  years'  posses- 
simi  g»ve  a  title  by  prescription. 

Before  the  year  1560,  the  actes  notaries  were  seldom  signed 
by  the  contracting  parties,  at  any  rate  their  signature  was 
immaterial  to  the  validity  of  the  act.  The  notaiy  affixed  the 
seal  of  the  monarch,  or  of  the  feudal  superior,  to  the  act,  and 
this  was  its  attestation. 

But  the  Oidonnance  d'Orleans,  under  Charles  9th,  1560, 
enjoined  all  notaries  to  make  the  parties  sign,  s'ils  savent  (A) 
signer,  and  the  witnesses,  all  acts,  contracts,  and  testaments, 
under  pain  of  nullity,  and  if  the  parties  could  not  write,  the 
notary  was  enjoined  to  mention  that  they  had  been  required 
to  sign.  Nineteen  years  afterwards  this  law,  which  had  been 
ne^ected,  was  renewed  in  the  Ordonnance  de  Blois,  1579, 
under  Henry  3rd.  This  law,  with  r^ard  to  wiUs,  is  upheld 
arL  973  of  the  Code  Civil 

Even  between  the  parties  to  a  deed,  the  enunciativa,  termes 
enonciatifs,  are  not  conclusive  as  to  points  not  relating  to  the 
purpose  of  the  act,  in  such  a  case  Dumoulin,  whose  opinion 
has  been  adopted  by  the  authors  of  the  Code,  held  that  they 
amount  only  to  a  semiplena  probatio.  **  If,^  says  Pothier,  **  in 
the  contract  of  sale  of  an  inheritance  which  I  have  bought  from 
Peter,  it  is  stated  (6nonce),  that  this  inheritance  comes  to 
him  as  heir  of  James;  a  third  party  claiming  to  be  a  coheir  of 
James,  and  bringing  an  action  against  me  for  the  inheritance 
I  purchased,  cannot  rest  his  demand  on  this  declaration  in  the 
contract,  that  the  property  belonged  to  James  at  the  time  of 

(0  Diet.  Diplom.  tit.  Souacription  ;  Mabillon  de  re  Dipl.  168. 

(A)  This  will  not  appear  an  insignificant  exception  to  those  who 
reooUeet  the  speech  of  Henry  4th :  **  With  my  constable  who  can*t  read, 
and  my  chancellor  who  knows  no  Latin,  I  am  fit  to  encounter  any 
king  in  Europe.** 
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his  (James's)  death,  though  I  was  a  party  to  the  act  containing 
this  declaration,  because  it  is  absolutely  foreign  to  the  purpose 
of  the  act,  and  I  had  then  no  motive  for  opposing  such  a 
declaration."     See  art.  1320,  Code  Civil. 

Suppose,  says  Dumoulin,  a  public  instrument  regularly  au- 
thenticated,  (an  acte  authentique),  produced  against  Titius,not 
n  party  to  it,  nor  standing  in  the  place  of  one  who  is(/).  What 
does  such  a  document'prove  ?  e.  y.,  if  Roland,  a  feudal  baron,  by 
such  an  instrument  acknowledges  the  king  as  his  feudal  lord, 
regem  patronum  agnoscat,  what  is  the  effect  of  such  a  deed 
against  Hugh  ?  The  effect  of  it  is  simply  to  prove,  *^rem  ipsam,** 
that  Roland  did  make  such  a  deed,  containing  such  a  statement, 
at  such  a  time ; — these  &cts  are  established.  The  genuineness 
of  his  signature  and  the  cession  cannot,  in  the  ordinary  course 
of  justice,  be  impeached.  That  he  stated  such  and  such  facts 
at  such  a  time,  and  in  such  a  place,  is  not  to  be  questioned. 
But  whether  those  facts  be  true  or  not,  is  a  matter  open  to 
discussion,  *'non  faciet  fidem  de  contentis  in  eo,  nisi  contra 
ipsum  et  successores  suos,  non  autem  contra  alios."  If  he 
states  that  some  one  else  holds  under  any  particular  tenure,  is 
that  evidence  against  the  other  so  described?  Undoubtedly 
not, — "certe  non." 

An  acte  authentique  then  only  proves  against  a  third  party 
the  physical  fact  that  such  a  document  has  been  received  by 
a  legal  officer.  If  the  contract  of  sale  of  your  estate  declares 
that  it  has  certain  rights  over  mine,  and  that  mine  is  in  conse- 
quence liable  to  certain  servitudes,  you  cannot  avail  yourself 
of  such  a  declaration  against  me,  inasmuch  as  I  was  no  party 
to  the  deed  containing  these  statements. 

But  there  is  an  exception  to  this  rule  in  the  case  of  ancient 
deeds :  *^  in  antiquis,"  says  Dumoulin,  ^*  enuntiativa  probant." 

Supposing  the  ''acte"  incomplete,  from  the  incompetence 
of  the  notary,  or  some  technical  irregularity,  still,  if  signed  by 
the  parties,  it  is  conclusive  between  them.     So  the  Roman 

(/)  MolinaeiOp.,  torn.  1. 
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lawyers  answered  the  question^  an  tnutilis  acceptUatio  utile 
habeat  pactum^  in  the  affirmative ;  and  Boiceau,  Preuve  par 
Temoinsy  liv.  2,  c.  4,  tells  us  the  same  principle  was  adopted 
in  the  sixteenth  century.  The  principle  is  thus  expressed  by 
Domonlin^  ad  Leg.  1,  §  2,  ff.  de  verb.  Oblig.  234|  **  si  actus 
non  valet  ot  agitur^  valeat  ut  valere  potest,  concurrente  volun- 
tate."  But  if  the  act  expressing  an  unilateral  contract,  such 
as  a  loan,  be  signed  by  the  party  to  be  bound,  subscriptio,  as 
Boiceau  says,  fiicta  per  debitorem,  it  is  sufficient 

Supposing  that  a  person  obtains  a  regular  nomination  as 
notaiy,  who  is  an  alien,  and  therefore  by  the  French  law 
incapable  of  acting  as  notary,  would  the  acts  drawn  by  him  be 
valid  ?  A  parallel  case  arose  in  Rome,  where  a  slave  became 
pnetor,  and  Ulpian  decided  that  all  he  did  was  as  valid  as  if 
he  had  been  a  lawful  praetor,  <^verum  facto  nihil  eorum 
reprobarL"  The  same  principle  would  be  adopted  in  France ; 
but  the  incapacity  which  vitiates  the  act  is  that  which  the 
parties  employing  the  notary  might  have  discovered, — as  if 
the  notary  had  been  suspended  or  dismissed. 

Besides  the  provisions  mentioned,  the  Code  ordains  that 
the  ^'acte,"  whether  authentic  or  private,  proves,  as  between 
the  parties,  what  is  expressed  therein,  even  in  ^*  termes  enon- 
ciatift,^  provided  that  what  is  so  enunciated  bears  directly  on 
the  subject-matter  of  the  document  If  it  be  foreign  to  it,  it 
serves  only  as  a  **  commencement  de  preuve." 

CONTRE-LETTRE8. 

The  word  ^'contre-lettres,"  in  its  primitive  acceptation, 
denotes  every  "acte"  the  purpose  of  which  was  to  modify  a 
former  one.  In  this  sense  it  is  used  by  Domat,  when  he 
employs  the  word  "contre-lettre"  to  denote  the  subsequent 
convention  by  which  the  buyer  releases  the  seller  from  his 
guarantee.  In  its  present  meaning,  however,  the  word  usually 
means  an  ''acte"  intended  to  remain  secret,  by  which  a  former 
and  ostensible  act  is  modified  or  annulled.     By  the  1321st 

H 
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article  of  the  Code  Civil  it  is  provided,  that  contre-lettres  shall 
have  no  efTect  except  between  the  contracting  parties^  and, 
with  regard  to  third  parties,  shall  be  invalid. 

PRIVATE  WRITING  (m). 

The  only  way  of  getting  rid  of  an  authentic  public  document, 
acte  authentique,  is  by  an  "inscription  en  faux.**  The  French 

(m)  §  ii.    De  Facte  sous  seing  priv^. 

**  1322.  L*Acte  sous  seing  priv^  reconnu  par  celui  anquel  on  Foppose, 
ou  l%alement  tenu  pour  reconnu,  a,  entre  ceux  qui  Pont  souscrit  et  entre 
leurs  heritiers  et  ajant-cause,  la  meme  foi  que  Tacte  authentique. 
(c.  Titre.  auth.,  1317  s. ;  Ck)ntre  les  tiers,  1328 ;  Preuve,  1341 ;  Pr.  Pr. 
verb,  de  conciliation,  54).** 

^*  1323.  Celui  auquel  on  oppose  un  acte  sous  seing  priv^,  est  oUig^ 
d*avouer  ou  de  d68ayouer  formellement  son  6criture  ou  sa  signature.** 

"  Ses  heritiers  ou  ajant-cause  peuvent  se  contenter  de  d^larer  qu*il8 
ne  connaissent  point  Fdcriture  ou  la  signature  de  leur  auteur.  (Pr.  193  s.).** 

^  1324.  Dans  le  cas  oil  la  partie  d^avoue  son  dcriture  ou  sa  signature, 
et  dans  le  cas  oik  ses  heritiers  ou  ajant-cause  d^clarent  ne  les  point 
connaitre,  la  verification  en  est  ordonn^  en  justice.    (Pr.  193  s.).** 

"  1325.  Les  actes  sous  seing  priv^  qui  contiennent  des  conventions 
sjnallagmatiques,  ne  sont  valables  qu*autant  qu*ils  ont  6t6  faits  en  autant 
d*originaux  qu*il  y  a  de  parties  ayant  un  int&et  distinct.** 

"H  suffit  d*un  original  pour  toutes  les  personnes  ayant  le  meme 
int^r^t.** 

'*  Chaque  original  doit  oontenir  la  mention  du  nombre  des  originaux 
qui  en  ont  4t^  faits.** 

'*  N^anmoins  le  d^ant  de  mention  que  les  originaux  ont  ii^  faits  doubles, 
triples,  etc.,  ne  pent  Stre  oppos^  par  celui  qui  a  ez^ut4  de  sa  part  la 
convention  portde  dans  Facte,  (c.  1102;  Excep.,  1318,  1320,  1322; 
Co.  39).** 

"  1326.  Le  billet  on  la  promesse  sous  seing  priv^  par  lequel  une  seule 
partie  s*engage  envers  Fautre  ^  lui  payer  une  somme  d*argent  ou  une 
chose  appreciable,  doit  Stre  6crit  en  entier  de  la  main  de  celui  qui  le 
souscrit,  ou  du  moins  il  faut  qu*outre  sa  signature  il  ait  ^crit  de  sa  main 
un  bon  ou  un  approuv^,  portant  en  toutes  lettres  la  somme  ou  la  quantity 
de  la  chose ; 

'*  Except^  dans  le  cas  oii  Facte  ^mane  de  marchands,  artisans,  labou- 
reurs,  yignerons,  gens  de  joumde  et  de  service.     (Co.  1  s.).** 

^  1327.  Lorsque  la  somme  exprim^e  au  corps  de  Facte  est  difierente  de 
celle  exprim^e  au  bon,  Fobligation  est  presum^e  n*6tre  que  de  la  somme 
moindre,  lors  meme  que  Facte  ainsi  que  le  bon  sont  6crit  en  entier  de  la 
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lawy  as  has  been  seen,  recognises  the  validity  of  priTate  acts; 
th^  amount  to  legal  proof.  But  the  proof  is  of  two  kinds, — 
as  between  the  contracting  parties  certain  conditions  are 
saflScient  to  establish  its  validity;  but  with  regard  to  third 
parties  other  conditions  are  requisite.  The  form  is  essential 
to  the  act 

1.  As  between  the  parties. 

The  only  condition  usually  requisite  is  the  signature  of  the 
party  bound.  In  order  to  guard  against  the  frauds  which 
arose  from  the  signatures  annexed  to  blank  paper,  the  1326th 
article  of  the  Code  Civil  provides,  that  the  whole  document 
by  which  a  person  binds  himself  to  pay  another  a  sum  of 
money,  or  a  thing  which  can  be  valued  in  money,  shall  be 
written  by  the  hand  of  the  subscriber,  or  at  any  rate  there 
shall  be  written  by  his  hand  ^'bon,"  or  ^^approuve,"  stating 

main  de  celoi  qui  s^est  obligd,  )k  moins  qu*il  ne  soit  prouvd  de  quel  cdt€ 
est  rerreur.    (c.  1 1 62).*" 

**  132S.  Les  actes  sous  seing  priv^  n*ont  de  date  contre  les  tiers  que  du 
jour  oii  lis  out  4t6  enregistr^s,  du  jour  de  la  mort  de  celui  ou  de  Fun  de 
ceuz  qui  les  ont  souscrits,  ou  du  jour  oh  leur  substance  est  constat^  dans 
des  actes  dress^  par  des  officiers  publics,  tels  que  proc^-verbaaz,  de 
scelld,  ou  dUnventure.** 

*'  1329.  Les  registres  des  marchands  ne  font  point,  oontre  les  personnes 
non  marchandes,  preuve  des  foumitures  qui  y  sont  port^,  sauf  ce  qtii 
sera  dit  Ik  Vigard  du  serment.     (c.  1366  s.,  2101,  No.  5,  2272 ;  Co.  13)." 

^  1330.  Les  livres  des  marchands  font  preuve  contre  euz ;  mais  celui 
qui  en  veut  tirer  avantage,  ne  pent  les  diviser  en  ce  qu*ils  oontiennent  de 
oontraire  k  sa  pretention,    (c.  1350  s. ;  Co.  12  s.,  84).** 

^  1331.  Les  registres  et  papiers  domestiques  ne  font  point  un  titre 
pour  celui  qui  les  a  6critB,  Ha  font  foi  contre  lui,  1,  dans  tons  les  cas  oii 
ils  ^mmcent  formellement  un  paiement  re^u ;  2,  lorsqu*ils  contiennent  la 
mention  expresse  que  la  note  a  4t6  faite  pour  suppler  le  d^faut  du  titre 
en  &veur  de  celui  au  profit  duquel  ils  Concent  une  obligation,  (c  1 350  s. ; 
Co.  12  8.,  84)." 

^  1332.  L*^criture  mise  par  le  crdancier  )k  la  suite,  en  marge  ou  au  dos 
d*un  titre  qui  est  toujours  rest^  en  sa  possession,  fait  foi,  quoique  non 
sign^  ni  dat^e  par  lui,  lor8qu*elle  tend  )t  ^tablir  la  liberation  du  d^biteur." 

**  n  en  est  de  mdme  de  T^riture  mise  par  le  cr^ancier  au  dos,  ou  en 
marge,  ou  k  la  suite  du  double  d*un  titre  ou  d*une  quittance,  pourvu  que 
ce  double  soit  entre  les  mains  da  d^iteur.    (c.  1350  s.).** 

h2 
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in  full  letters  the  sum  or  quantity  of  the  thing.  This  rule  is 
applicable  only  to  unilateral  acts.  It  does  not  apply  to  bills 
of  exchange,  though  drawn  by  a  person  not  a  merchant ;  bat 
it  does  apply  to  a  mere  ^  billet  iL  ordre/  which  does  not  carry 
with  it  the  "con train te  par  corps."  The  bon  or  approuve  is 
necessary  in  such  a  billet  a  ordre,  but  not  for  the  indorsement. 
Two  decrees  of  the  Court  of  Cassation  have  established,  that 
the  billet  is,  and  the  indorsement  on  the  billet  is  not,  subject 
to  that  necessity.  If  the  sums  in  the  body  of  the  instniment 
and  that  mentioned  in  the  bon  differ,  the  instrument  is  not 
therefore  null,  but  the  Code,  following  the  authority  of  Fothier, 
holds  that  it  shall  be  good  for  the  smaller  amount  only,  unleset, 
from  other  fiicts  in  the  cause,  the  sum  becomes  a  mere  matter 
of  arithmetical  calculation.  S^^"^ 

COPY  («>       ^;n<^" 

The  transcription  of  a  document,  literally  corresponding 
with  the  original,  is  called  ^'a  copy." 

(fi)  §  iy.    Des  copies  des  titres. 

*'  1834.  L«8  copies,  lorsqae  le  titre  original  subsiste,  ne  font  foi  que  de 
ce  qui  est  oontenn  au  titre,  dont  la  repr^ntaiion  peut  toujonrs  etre 
exig^.    (Pr.  CJompulsoire,  839  s.,  852  s.).** 

"  1335.  Lorsqae  le  titre  original  n'existe  plus,  les  copies  font  foi  d*i^r^ 
les  distinctions  suivantes  :** 

^  1.  Les  grosses  ou  premieres  exp^tions  font  la  mdme  foi  que  Fori- 
ginal :  il  en  est  de  mSme  des  copies  qui  ont  M  tir^  par  Tautorit^  du 
magistrat,  parties  pr^sentes  on  dement  appel^es,  ou  de  oelles  qui  ont  6ti 
tir^  en  prince  des  parties  et  de  leur  consentement  reclproque.** 

**  2.  Les  copies  qui,  sans  Tautorit^  du  magistrat,  ou  sans  le  consente- 
ment des  parties,  et  depuis  la  d^vrance  des  grosses  ou  premieres 
exp^tions,  auront  6ti  tirees  sur  la  minute  de  Facte  par  le  notaire  qui  Ta 
re^  ou  par  Tun  de  ses  sucoesseurs,  ou  par  officiers  publics  qui,  en  cette 
quality  sont  d^sitaires  des  minutes,  peuvent,  au  cas  de  perte  de 
Toriginal,  faire  foi  quand  elles  sont  anciennes.** 

"EUes  sont  consider^  comme  anciennes  quand  elles  ont  plus  de 
trente  ans.'* 

**  Si  elles  ont  moins  de  trente  ans,  elles  ne  peuvent  servir  que  de  com- 
mencement de  preuve  par  ^rit.** 

^  3.  Lorsque  les  copies  tirto  sur  la  minute  d*un  acte  ne  Tauront  pas 
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The  original  of  an  ^acte  sous  seing  prive,"  is  the  writing 
signed  by  the  parties  who  bind  themselves  to  fulfil  the 
obligations  it  contains. 

If  the  act  be  unilateral  there  is  usually  but  one  ori^nal, 
signed  by  the  party  bound.  This  act  is  given  to  him  in 
&vour  of  whom  the  obligation  is  contracted, — as  we  say  the 
obligee. 

If  the  act  contains  synallagmatic  stipulations,  or  mutual 
covenants,  the  Code  requires  that  there  shall  be  as  many 
originals  as  there  are  parties  interested. 

The  original  of  an  '^acte  notarie"  is  the  writing  drawn  up 
in  the  presence  of  the  parties,  ^'notaries,"  and  witnesses, 
signed  by  such  of  them  as  can  sign,  or  containing  such  a 
declaration  as  an  excuse  for  their  not  signing  as  the  Code 
requires.  This  original  is  called  the  *^  minute^  (o)  of  the  act. 
Formerly  {p)  originals,  for  the  sake  of  speed,  were  written 
in  small  characters, — hence  the  word  "  minute"  (miuuta  scrip- 
tura).  Copies  written  in  larger  characters,  and  without 
abbreviation,  were  afterwards  delivered  to  the  parties ;  these 

M  par  le  notaire  qui  Pa  re9u,  on  par  Tun  de  ses  successcurs,  ou  par 
officiers  publics  qui,  en  cetle  quality,  Bont  d^poaitaires  des  minutes,  elles 
ne  pourront  servir,  qu*elle  que  soit  leur  anciennet^  que  de  commenoe- 
ment  de  preuve  par  ^rit.** 

**  4.  Les  copies  de  copies  pourront,  sulvant  les  circonstances,  Stre  con- 
siderto  comme  simple  renseignemens.    (c.  1283 ;  Pr.  852  s.)*** 

^  1336.  La  transcription  d*un  acte  sur  les  registres  publics  ne  pourra 
servir  que  de  commencement  de  preuve  par  ^crit,  et  il  faudra  mSme  pour 
cela, 

**1.  Qu*il  soit  constant  que  toutes  les  minutes  du  notaire,  de  Tannic 
dans  laquelle  Facte  parait  avoir  ^i6  fait,  soient  perdues,  ou  que  Ton 
prouve  que  la  perte  de  la  minute  de  cet  acte  a  6t6  faite  par  un  accident 
particulier.** 

**  2.  Qtt*il  existe  un  repertoire  en  r^gle  du  notaire,  qui  constate  que 
Tacte  a  6ii  fait  It  la  mdme  date/* 

"  Lor8qu*au  moyen  du  concours  de  ces  deux  circonstances  la  preuve 
par  t^moins  sera  admise,  il  sera  necessaire  que  ccux  qui  ont  4t6  t^moins 
de  Facte,  s^ils  existent  encore,  soient  entendus.    (c.  1347,  134H)." 

(o)  Minutes.  (p)  Diet.  Dipl. 
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from  the  character,  were  called  "  grosses."    The  minutes  or 
originals  were  also  called  briefs,  brevs,  or  breyets. 

By  an  Ordonnance  of  the  Ist  September,  1437,  Charles  7 
ordered  the  notaries  to  keep  registers,  in  which  the  briefs  of 
contracts  and  other  acts  by  them  received,  even  the  receipts, 
should  be  written  and  enrolled,  that  if  either  party  lost  his 
brief  he  might  have  recourse  to  them.  He  also  ordered  a 
memorandum  to  be  made  on  the  r^^ter  of  the  number  of 
"grosses"  delivered. 

Subsequent  Ordonnances, — that  of  a«d.  1539,  art.  174, 175, 
that  of  Orleans,  art  83,  84,  and  that  of  Blois,  art  165, — 
required,  that  the  minute  should  be  inserted  at  full  length  on 
the  register  or  protocol,  and  that  the  name  of  the  notary  with 
whom  it  was  deposited  should  be  ¥nitten  on  the  copy. 

It  has  long  ceased  to  be  the  custom  for  minutes  to  be  made 
on  a  register.  But  the  notaries  who  have  drawn  them  up  are 
bound  to  keep  them,  except  in  certain  cases,  such  as  certi- 
ficates of  life,  receipts  for  rent,  when  the  law  authorizes  them 
to  part  with  the  originals. 

It  is  the  original  alone  which  forms  the  regular  proof  of  the 
contract  There  are,  however,  certain  copies  which,  guaran- 
teed by  certain  formalities  and  under  certain  circumstances, 
constitute  sometimes  a  complete  proof,  sometimes  a  '* com- 
mencement de  preuve." 

The  copies  spoken  of  by  the  Code  are  copies  made  by 
public  officers. 

The  general  rule,  subject  to  these  exceptions,  remains  to  be 
considered.  A  copy  is  produced  of  an  authentic  document, 
— either  it  has  been  made  under  the  sanction  of  the  judge, 
and  after  the  adversary  has  been  summoned  to  witness  the 
transcript,  "judice  authore  et  vocati  parte,"  or  not  In  the 
first  case  it  is,  between  the  parties,  the  same  as  the  original 
from  which  it  is  taken,  "secus  contra  alium  quia  non  faceret 
fidem." 

Again,  either  it  is  a  judicial  act,  in  which  case  it  extends 
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onij  to  the  parties  in  the  suit  wherein  it  was  made,  *^non 
extenditur  ad  eos  qui  non  in  judicio  fuerunt  nee  eis  nocet ;" 
or  it  is  an  extra*judicial  act  made  solo  consensu  partium :  in 
this  case,  says  Dumoulin,  it  has  at  most  '*  vim  pacti"  between 
the  consentiiig  parties. 

It  cannoty  however,  be  withdrawn  as  against  a  person 
interested  in  the  subject-matter  equally  with  the  consenting 
parties,  as  a  co-heir  or  a  surety,  nor  against  an  entire  stranger 
if  he  woald  be  indirectly  prejudiced  by  such  a  proceeding. 

Again,  let  us  suppose,  where  the  original  would  be  evidence, 
a  copy,  solemnly  attested  and  formally  made  as  the  law  re- 
quires by  a  notary,  produced  against  a  third  party.     How  fiir 
is  it  evidence?  Either  the  party  producing  it  has  the  original, 
and,  though  required,  does  not  produce  it,  or  he  has  not     If 
he  has,  the  copy  is  of  no  effect,  **  propter  suspicionem  fraudis 
contra  producentem ;"  and  when  the  original  is  kept  back,  it 
is  presumed  that  it  contains  something  hostile  to  the  purposes 
of  him  who  is  called  upon  to  produce  it,  *^ex  quo  occultatur 
ori^nale  praesumitur  in  aliquo  contra  intentionem  occultantis 
laborare." 

If,  however,  the  original  is  not  extant,  not  called  for,  or 
not  within  reach  of  the  producer  of  the  copy,  I  think,  says 
Dumoulin,  with  due  deference  to  better  opinions,  that  it  is 
not  enough  to  constitute  a  proof,  but  a  semi-proof.  That  is, 
at  the  time  he  wrote,  enough,  with  the  evidence  of  a  single 
witness,  to  justify  a  decision  in  favour  of  the  party  producing 
it,  because  it  has  the  testimony  of  a  public  officer,  who  asserts 
that  he  has  compared  it  with  the  original;  and  this  testimony 
is  public  and  original,  and  conclusive  against  all,  namely,  that 
the  tabellio  or  notary  has  given  such  an  attestation.  ^^  Igitur 
saltern  semiplene  probat."  There  is,  continues  Dumoulin,  a 
case  where  a  mere  private  writing  makes  a  complete  proo^ 
and  that  is  when  it  is  preserved  in  the  public  archives.  Thb 
is  another  exception  to  the  rule,  "si  ilia  scriptura  sumpta 
esset  ex  archivio  publico:  tunc  enim  plene  probat  etiam  si 
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careat  subscriptione  notarii,  testibus  et  aliis  solemnibus  instru- 
menti  publici.''  Dumoulin  explains  public  archives  to  be 
those  of  the  "  chambres  des  comptes,"  or  of  nobles  who  have 
the  right  of  creating  notaries. 

In  order  to  determine  the  authority  of  a  copy,  the  first 
question  is,  is  the  document  produced  a  copy  of  a  private  act, 
or  of  a  public  recognised  instrument,  '^acte  authentique?" 

If  the  copy  is  taken  from  an  authentic  original,  either  it  is 
itself  authentic,  that  is,  invested  with  the  formalities  which 
make  an  act  authentic,  or  it  is  not.  Dumoulin  lays  it  down  (q) 
that  an  authentic  copy,  when  ancient,  constitutes  a  complete 
proof  against  all  persons,  even  against  those  by  whom  it  has 
not  been  examined.  Its  antiquity  is  its  guarantee.  *^  Et  tunc 
ratione  antiquitatis  puto  quod  plene  probaret  contra  omnes 
quantum  ipsum  originale  probaret.  Ratio  quia  habet  authen- 
ticum  testimonium  de  authoritate  et  tenore  originalis  quondam 
solemniter  confecti  cui  antiquitas  loco  caeterarum  probationum 
quarum  copiam  justulit  authoritatem  plene  fidei  et  probationis 
supplet."  Again,  if  the  copy  be  in  fact  a  counterpart,  drawn 
up  ab  eodem  tabellione,  with  the  same  date,  the  same  wit- 
nesses, and  the  same  subscription;  because,  as  Dumoulin  says, 
<'in  effectu  est  verum  originale"  ...  ^'ut  pote  quum  in  primo 
originali  non  sit  aliud  nee  plus  (r)  authoritatis  quam  in  isto 


novissimo." 


COPY  OF  A  COPY. 

That  a  copy  of  a  copy  is  not  evidence,  may  be  known  to 
the  general  reader  fix)m  Locke's  illustration,  but  long  before 
Locke  wrote,  and,  indeed,  before  our  law  of  evidence  existed, 
this  was  a  maxim  of  French  law :  ^^exemplum  exempli  quod 
videlicet  non  est  sumptum  de  originali  authentico,  sed  de 
mero  exemplo  originalis  authentic!  nullo  modo  probat,"  says 

(9)  Dumoulin,  vol.  1,  p.  264,  tit.  1,  De  Fiefs.    Ed.  Paris,  1681. 
(r)  '^Adverte,"  says  Dumoulin,   **  doc  tores  hie  sibimet  ipsis  valde 
contrariari.** 
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DamoaliDy  and  he  adds,  such  evidence  b  on  the  footing  of 
hearsay,  ''sicut  testimonium  de  auditu  auditus  vel  de  auditu 
alienoy"  not  even,  says  he,  though  it  be  taken  from  a  copy 
most  carefully  compared  with  the  original,  in  the  presence  and 
with  the  consent  of  the  party  whom  it  is  sought  to  affect  by  it* 
But,  he  says,  a  copy  of  a  copy  may  be  evidence  where  the 
pardes  are  the  same,  as  when  the  first  copy  was  taken  agdnst 
him  in  whose  behalf  the  copy  was  taken  from   which  the 
second  copy  has  been  made,  unless  he  shews  some  reason  to 
the   contrary,  in  such  a  case  he  says  ^'seque  faciet  istud 
exemplum  exempli  plenam  fidem  contra  eos  atque  primum 
exemplum,  ve\  originale  ipeum.**    "  What,"  he  says,  **  if  the 
orig^al,  the  *  prototypon,'  carefully  copied,  is  destroyed,  shall 
not  that  copy  so  carefully  examined  and  collated  with  the 
ori^nal,  be  copied,  lest  the  proof  should  by  a  similar  accident 
be  destroyed   altogether,  'ne   simili  casu  probatio  funditus 
intereat'?''    To  deny  this  would  be  mere  wanton  injustice, 
''quod  tam  clarum  puto,  quam  est  sequum  et  non  nisi  ex 
protervia  et  iniquitate  posset  controvert!."    The  case  is  dif- 
ferent, he  continues,  if  between  the  time  when  the  first  copy 
was  made  and  the  destruction  of  the  original,  something  has 
occurred  which  furnishes  a  reasonable  cause  of  dispute  and 
contradiction.     Suppose,  he  says,  a  relation,  of  whom  I  am 
the  heir,  leaves  in  his  will  a  hundred  crowns  to  Peter,  one  of 
his  servants.     The  will  is  deposited  with  a  notary.    Peter, 
under  a  judge's  order,  has  a  copy  taken  of  it  in  presence  of 
my  attorney.     Afterwards,  by  paying  the  legacy,  I  admit  the 
copy  to  be  authentic.     Afler  this  Thomas  asks  for  a  legacy 
of  ten  thousand  crowns,  which  the  copy  of  Peter's  equally 
contains,  and  which  he  asserts  is  in  the  original ; — meanwhile 
the  original  has  perished.     Thomas  requires   me  to  attend 
while  he  takes  a  copy  from  the  copy  of  Peter,  and  of  which  he 
does  in  tact  procure  a  transcript.     Am  I  bound  to  admit  this 
second  copy?    No,  says  Dumoulin,  you  are  not,  '^uia  nova 
contradicendi  causa  subcst."     The  inconsiderable  amount  of 
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the  first  legacy,  as  well  as  other  reasons,  may  have  rendered 
yoa  indiflfeient  to  the  objections  to  which  the  authenticity  of 
the  will  was  liable  then,  and  which  if  the  original  still  existed 
you  might  now  allege  against  it 

tradesmen's  BOOKfib 

The  principle,  **  nemo  sibi  propria  manu  debitorem  ascribit," 
has  been  modified  in  France,  by  allowing  the  books  of  trades- 
men to  make  evidence  for  the  writers,  or  those  in  whose 
behalf  they  were  kept  Though  at  first  in  the  16th  century 
jurists  on  the  Continent  were  divided  on  this  point,  the 
opinion  of  Dumonlin,  that  a  book  of  a  tradesman,  properly 
kept,  18  evidence  in  his  fiivonr,  has  been  embodied  in  the 
French  Code.    The  law  is, 

^  That  the  books,  properly  kept,  of  a  tradesman,  are  evidence 
for  him  in  an  action  against  another  tradesman.  That  against 
a  person  not  a  tradesman,  the  books  of  a  tradesman  furnish 
the  commencement  de  preuve,  which  entitles  the  judge  to 
oflPer  the  suppletory  oath." 

It  must  be  understood,  that  the  books  are  offered  to 
prove  the  sale  of  the  articles  in  which  the  tradesman  deals. 
If,  for  instance,  a  haberdasher  were  to  produce  his  books  to 
shew  that  he  had  lent  money  to  a  customer,  the  evidence 
would  not  be  received. 

The  books  of  tradesmen  are,  of  course,  evidence  i^^nst 
those  by  whom  they  are  kept.  But  they  must  not  be  taken  in 
part  by  him  who  insists  upon  them. 

This  evidence  is  to  a  certain  d^ree  guaranteed,  by  the 
provisions  of  the  Code  de  Commerce,  which,  among  other 
things,  requires  every  man  engaged  in  trade  to  keep  a  livre 
journal,  the  contents  of  which  the  Code  prescribes  in  con- 
siderable detul,  to  copy  in  a  register  the  letters  he  sends, 
and  to  preserve  en  liasse  those  relating  to  his  business,  which 
he  receives. 

He  is  likewise  required  to  make  an  inventory  of  bis  property 
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every  year ;  these  books  are  to  be  vised  by  a  public  officer, — 
the  livre  journal  and  the  inventory  once  a  year.  These  books 
are  to  be  kept  for  ten  years ;  and  unless  they  are  kept,  in  the 
manner  prescribed  by  the  Code,  they  are  inadmissible  in  Courts 
of  joatice. 

If  no  books  are  kept,  or  if  the  books  do  not  give  a  true 
aocoant  of  his  affairs,  the  tradesman  is  liable  to  be  punished  as 
a  fraudulent  bankrupt. 

If  the  books  enjoined  by  the  Code  are  not  kept,  or  if  they 
are  kept  irregularly,  the  tradesman  is  not  allowed  to  produce 
others. 

EXCLUSION   OF  WFTNESSES    IK   CIVIL   CASES, 

Under  the  old  law,  the  power  of  assigning  "  reproches**  to 
witnesses  was  almost  unlimited.  The  Ordonnance  of  1667, 
required  only  that  they  should  be  pertinent  and  circum- 
stantial ;  such  was  the  extent  of  the  power  of  rejection,  that 
the  question  seemed  rather  to  be  who  should  be  admitted, 
.  than  who  should  be  rejected.  By  the  article  283  of  the 
Code  de  Procedure,  the  *' reproches "  fall  under  three  heads; 
I.  Relationship;  2.  Presumptions  of  partiality  arising  from 
certain  facts;  3.  Infamy. 

The  deposition  of  the  tSmoin  against  whom  the  ''reproche" 
is  assigned  is  taken ;  but  if  the  ^'  reproche"  is  upheld  it  is  not 
read. 

The  right  of  assigning  a  reproche  belongs  to  the  party,  and 
cannot  emanate  from  the  judge. 

The  evidence  of  a  single  witness  may  be  sufficient;  but  if 
more  than  five  are  brought  to  establish  the  same  &ct,  the 
costs  are  borne  by  the  party  producing  themu  The  Ordon- 
nance of  1667,  tit  22,  art.  21,  allowed  ten. 
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PRESUMPTIONS  (s). 

Presumptions  arc  consequences,  drawn  from  a  known  fact, 
to  assist  in  the  discovery  of  one  that  is  unknown.  They  are 
drawn  by  the  judge.  In  one  class  the  proof  they  furnish  varies 
in  degree, — from  almost  certainty  to  insignificance ;  but  the 
law  does  not  interfere  to  decide  upon  the  effect  they  are  to 
produce.  Such  are  the  ^^  prsesumptiones  hominis,"  ^^ex  eo 
quod  plerumque  fit,"  and  others  which  the  magistrate  must 
appreciate. 

(s)  Dee  Pr^somptions. 

'M349.  Lea  pr^mptions  sont  des  consequences  que  la  loi  ou  le 
mngistrat  tire  d'un  fait  connu  k  un  fait  inconnu.** 

§  i.  Des  pr^mptions  ^tablies  par  la  loi. 

'*  1350.  La  pr^mption  l^;ale  est  celle  qui  est  attachde  par  une  loi 
8p6ciale  k  certains  actes  ou  k  certains  faits ;  tels  sont, 

'*  1.  Les  actes  que  la  loi  d^lare  nuls,  comme  pr&um^  faits  en  fraude 
de  ses  dispositions,  d^apr^s  leur  seule  quality ; 

**2.  Les  cas  dans  lequels  la  loi  d^lare  la  propriety  ou  la  liberation 
r^snlter  de  certaines  circonstances  determines ; 

"•  3.  L*autorite  que  la  loi  attribue  k  la  chose  jug^e ; 

**  4.  La  force  que  la  loi  attache  k  Taveu  de  la  partie  ou  ll  son  serment. 
(c.  Diy.  Fresompt,  553,  653  s.,  720  s.,  911,  1099, 1330  s.,  1333  s.,  1365  s., 
1525,  1569,  1908).** 

*'  1351.  L*autorite  de  la  chose  jug^e  n*a  lieu  qu*k  regard  de  ce  qui  a  fait 
Tobjet  du  jugement.  H  faut  que  la  chose  demand^e  soit  la  meme ;  que 
la  demande  soit  fondle  sur  la  m^e  cause ;  que  la  demande  soit  entre 
les  m^es  parties,  et  form^e  par  elles  et  oontre  elles  en  la  m^me  quality, 
(c.  2052,  2056 ;  Pr.  478).*' 

^*  1352.  La  pr6somption  legale  dispense  de  toute  preuve  celui  au  profit 
duquel  elle  existe.** 

^*  Nulle  preuve  n*e8t  admise  centre  la  pr^somption  de  la  loi,  lorsquc, 
sur  le  fondement  de  oette  presomption,  elle  annulle  certains  actes  ou  d^nie 
Faction  en  justice,  k  moins  qu*elle  n*a]t  r^nr^  la  preuve  oontraire,  et 
sauf  oe  qui  sera  dit  sur  le  serment  et  Taveu  judiciaires.  (c.  Exemp., 
1354  8.,  1357)." 

§  ii.  Des  pr^mptions  qui  ne  sont  point  ^tablies  par  la  loi. 

'^  1353.  Les  pr^somptions  qui  ne  sont  point  Stabiles  par  la  loi,  sont 
abandonn^es  aux  lumi^res  et  k  la  prudence  du  magistrat,  qui  ne  doit 
admettre  que  des  pr^somptions  graves,  precises,  et  concordantes,  et  dans 
les  cas  seulement  oii  la  loi  admet  les  preuves  testimoniales,  k  moins  que 
Tacte  ne  soit  attaqu^  pour  cause  de  fraude  ou  de  dol.   (c.  1116, 1341  s.).*' 
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As  to  another  class  of  presumptioDS  the  law  does  interfere, 
and  requires  the  magistrates  to  give  them  a  certain  weight  ;-^ 
in  other  words,  if  the  fact  A.  be  proved,  it  obliges  the  judge 
to  pronounce  that  fact  B.  has  also  taken  place.  This  class  of 
presumptions  were  called,  in  the  barbarous  language  of  the 
writers  on  the  Roman  law  in  the  dark  ages,  "  praesumptiones 
juris  et  de  jure,"  against  which  no  proof  was  admissible.  Such, 
in  the  Roman  law,  was  the  maxim  '*  in  pari  causft  possessor 
potior  haberi  debet.''  Such  in  the  French  law  are  the  rules, 
that  a  receipt  for  the  capital,  without  mention  of  the  interest, 
imports  payment  of  the  interest  (1908,  Code  Civil),  and  that 
the  giving  up  of  the  deed  proving  a  debt  to  the  debtor,  imports 
payment  of  the  debt  The  French  Code  enumerates  four 
such  presumptions. 

THE   PRESUMPTION  DE  LA   CHOBB  JUOifi. 

The  doctrine  of  the  French  Code  is  taken  from  the  Digest 
42,  13.  14,  de  exceptione  rei  judicatse,  ^'modo  idem  corpus 
sit,  idem  jus,  eadem  qualitas,  eadem  causa  petendi,  eadem 
conditio  personarum,  quae  nisi  omnia  concurrant,  alia  res 
est." 

TTiat  is  a  **  chose  jug^e,"  the  judgment  on  which  is  defi- 
nitive, final,  and  from  which,  at  the  time  of  the  dispute,  there 
is  no  appeal.  So  the  Roman  law,  "  res  judicata  dicitur  qu8& 
finem  controversiarum,  pronuntiatione  judicis  accipit  quod  vel 
condemnatione  vel  absolutione  contingit"  Therefore  a  pro- 
visional or  interlocutory  sentence  is  not  a  *' chose  jug^e;" 
<'non  omnia  vox  judicis,  judicati  continet  auctoritatem." 
Cod.  7.  45.  1. 

The  Code  does  not  indeed  anywhere  define  the  ''chose 
jugee,''  but  this  was  done  by  the  Ordonnance  of  1667,  tit.  27, 
art  5 ;  and  this  is  the  rule  which  fixes  the  present  law: 

'*  Pour  qu'un  jugement  ait  Tautorit^  de  la  chose  jug6e,  il 
&ut  qu'il  soit  definitif  et  contienne  ou  une  condamnation  ou 
un  cong6  de  demande."    Favard  v.  Presomption. 

The  identity  of  the  subject-matter  of  the  dispute  is  of  course 
an  important  element  in  this  part  of  our  inquiry. 
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A  change  in  the  body  of  the  subject  does  not  destroy  the 
identity ;  for  instance,  if  I  sue  for  a  flock  of  sheep  and  am 
defeated,  the  increase  or  diminution  of  the  numbers  will  not 
enable  me  to  recover  after  the  previous  judgment,  "  si  petiero 
gregem  et  victus  fuero  et  vel  aucto  vel  minuto  numero  gregis 
iterum  eundem  gregem  petam ;  obstabit  mihi  ezceptio  ;**  or  if 
I  demand  any  one  of  the  sheep  of  which  the  flock  consisted, 
my  demand  may  still  be  met  by  the  previous  decision,  **et  si 
speciale  corpus  ex  grege  petam,  si  adfuit  in  eo  grege,  obstatu- 
ram  mihi  puto  exceptionem."  So  if,  after  claiming  land,  I 
claim  the  trees  growing  on  the  land, — if,  after  claiming  a 
house,  I  claim  the  materials  of  which  it  consists, — "si  quis 
petierit  fundum,  mox  arbores  excisas  ex  eo  fiindo  petat — aat 
insulam  petierit  deinde  aream  vel  tigna  vel  lapides,  item  si 
navem  petiero  postea  singulas  tabulas  vindicem," — in  all  these 
cases  the  exceptio  rei  judicatse  is  fatal  to  my  demand.  The 
principle  "  in  toto  et  pars  continetur,"  was  followed  out  by  the 
Roman  jurists,  (who  were  not  fettered  by  our  detestable 
system  of  methodized  absurdity  called  special  pleading)^ 
whether  the  object  in  dispute  was  material  or  immaterial, 
^<nec  interest  utrum  hoc  incorpore  quseratur;  an  in  quantitate 
vel  in  jure."  K«  for  instance,  I  have  claimed  a  right  over  a 
particular  farm,  with  cattle  and  horses  (actus),  or  one  still 
more  extensive,  a  **  via,"  and,  after  judgment  has  been  given 
against  my  claim,  demand  a  right  more  limited,  a  right  to  pass 
over  it  on  foot,  iter,  the  former  judgment  is  conclusive,  for 
'*  via,  iter  et  actum  in  se  continet"  Dig.  8.  3.  1.  But  if, 
after  the  judgment,  the  **  insula"  (r)  has  been  destroyed,  I  may 
sue  nevertheless  for  some  of  the  materials,  for  it  does  not 
follow  that  they,  when  the  fabric  is  destroyed,  belonged  to 
the  proprietor  of  the  insula,  "etenim  cujus  insula  est  non 
utique  et  caementa  sunt,  denique  ea  quas  fiiicta  sunt  sedibus 
alienis,  separata  dominus  vindicare  potest" 

Among  all  the  requisites  for  making  the  defence  of  the 

(i)  Insula  ''aedificium  circuitum  publicum  yel   priTatum  habens.** 
Dirkflen  Mannale  Latinitatis  fontium  juris  civilis. 
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**  chose  jugee"  conclusive)  one  of  the  most  essential  is  undoubt- 
edly the  identity  of  the  parties,  '^que  hi  demande  soit  entre  les 
memes  parties."  That  no  one  should  be  condemned  without 
being  heard  is  a  principle  of  natural  justice,  which  can  admit, 
in  its  strict  and  most  limited  sense,  of  no  exception,  and  to 
which  there  is  but  one  class  of  exceptions  even  if  it  be  taken 
in  a  wider  signification.  Nothing  illustrates  more  completely 
the  rude  and  shapeless  condition  of  our  law,  than  the  subject 
I  am  now  about  to  consider.  I  have  reserved  the  examination 
of  it  to  the  present  time,  though  it  involves  an  account  of  the 
Roman  law,  because  the  principle  of  the  Roman  law  is 
embodied  in  French  jurisprudence,  and  because  the  two 
systems  corroborate  and  explain  each  other. 

In  the  Roman  law,  then,  there  is  no  exception  to  the  rule, 
that  the  thing  required  must  be  the  same,  before  the  exceptio 
rei  judicatae  can  be  employed ;  but  there  is  one  exception  to 
the  rule  that  the  parties  must  be  the  same,  and  this  exception 
prevails  equally  in  the  French  law. 

This  exception  rests  on  very  important  motive^  and  it 
relates  to  causes  of  status  {"  causes  d'etat"  in  the  French, 
*' praejudicia,  actiones  prsejudiclales,"  in  the  Roman  law), 
questions  affecting  the  condition  of  persons  in  the  common- 
wealth, whether  they  are  legitimate  or  spurious,  whether  they 
are  citizens  or  aliens.  These  actions  were  called  ^^praejudi- 
ciales,"  not  because  they  were  to  precede  or  to  determine 
other  judgments,  but  because  they  determined  beforehand  all 
questions  that  depended  on  them,  and  all  questions  that  might 
afterwards  arise  on  the  same  subject-matter,  though  the  parties 
to  them  were  entirely  different 

In  the  Institutes,  de  actionibus,  §  13,  these  questions  are 
enumerated ;  they  are  three : — 
1st   Is  a  man  free  or  slave  ? 
2nd.  Is  he  bom  free,  or  is  he  a  libertinus  ? 
3rd.  Is  he  legitimate  or  spurious,  bom  of  such  a  &ther  and 
such  a  mother?     Was  there  a  valid  marriage  between  such 
persons? 
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To  these  questions  another  must  be  added. 
Is  he  a  citizen  or  a  stranger  ? 

The  two  first  questions,  thanks  to  the  efforts  of  the  great 
men  of  the  last  century,  can  no  longer  form  any  subject  of 
inquiry  in  French  jurisprudence.  The  others  are  of  firequent 
occurrence. 

Questions  which  concern  the  status  of  citizens  are  of  such 
importance  in  civil  society  that  they  cannot  remain  uncertain. 
The  judgment  by  which  they  are  decided  must  be  irrevocable^ 
if  (and  on  this  condition  I  would  fix  particularly  the  attention 
of  my  readers  as  a  most  important  element  of  jurispnidence) 
if  there  be  a  lawful  opponent,  that  is,  if  the  judgment  pro- 
nounced be  pronounced  after  an  opposition  instituted  by  the 
person  whom  the  law  considers  the  party  properly  and  directly 
interested  in  opposing  it, — a  ^'contradicteur  l^time :"  in  the 
words  of  D'Aigentr^,  **\e  premier  et  principal  inter^t;"  in 
the  words  of  Ulpian,  ''cum  justo  contradictore ;"  for,  says  the 
latter,  ''cum  non  justo  contradictore  peiinde  inefficax  est 
decretum  atque  si  nulla  res  intervenisset"  For  instance,  in  the 
Roman  law,  the  "Justus  contradictor*'  of  a  man,  whose  free 
birth  was  in  dispute,  would  have  been  the  supposed  patron. 
So  in  a  case  which  I  the  rather  mention,  because  ignorance 
of  this  rule  had  nearly  confirmed  an  act  of  fiightful  injustice 
in  our  own  country,  in  a  case  where  the  question  turns  upon 
the  validity  of  a  marriage,  if  there  is  a  child  bom  of  the 
marriage,  he  is  a  "Justus  contradictor" (t<),  a  person  who  must 
be  represented,  if  the  decision  cancelling  the  marriage  is  to  be 
binding  upon  him ;  if  the  children,  says  D' Argentre,  were  not 
parties  to  this  decision,  "  ils  resteraient  sur  leurs  pieds  pour  se 
d6fendre  de  nouveau." 

It  is  only  in  England,  among  civilized  countries,  that  a 
court  of  justice  would  hold,  that  the  son  of  a  marriage  has  no 
right  to  impeach  a  decision  by  which,  before  he  could  speak, 

(«)  **Cuiii  non  justo  contradictore  quia  ingenaas  pronuntiatus  est,**  etc. 
Dig.  43.  16,  de  oollusione  detegendU 


LAW   OF   EVIDENCE.  113 

he  was  declared  ill^timate:  such  a  proceeding  could  only 
take  place  where  technical  subtiltj  and  jaif^on  had  stifled  the 
plain  dictates  of  reason  and  humanity  {t). 

It  is  not,  says  the  Roman  law,  the  want  or  collusion  of  an 

(0  '^  Si  ea  persona  detit  cognitioni,  que  alicni  status  oontroTersiam 
faciebaty  in  eadem  causA  est,  qui  de  libertate  8u&  litigat,  quft  fuit, 
prii^sqiilkm  de  libertate  ccmtroversiam  patiatur.  San4  hoc  lucratur, 
quod  is  qui  earn  status  controversiam  faciebat,  amittit  suam  causam. 
Nee  ea  res  ingennum  &cit  eum,  qui  non  fuit ;  nee  enim  penuria  adyer- 
sarii  ingenuitatem  solet  tribuere.**  Loi  27,  §  1,  ff.  de  liberali  caus^  40. 12. 
I>r.  Fbillimore  has  sent  me  the  following  note  on  this  case  of  Meddow- 
croft  V.  Gregory : — 

The  case  of  Meddowcrofl  v.  Gregory  was  originally  a  marriage  ques- 
Uon,  in  which  the  husband  and  wife  were  the  only  parties  litigant.  It 
waa  decided  by  Sir  W.  Scott  in  1816,  and  the  marriage  was  pronounced 
to  be  null  and  void.  (See  2  PhiU.,  p.  365,  and  2  Hagg.  2i>7.)  It  turned 
solely  on  the  publication  of  banns  under  the  surname  of  **  Widdowcroft,** 
instead  of  '*  Meddowcroft.** 

After  the  decision  Meddowcroft  contracted  marriage  with  a  person  of 
the  name  of  Hugonin,  and  died  intestate.  The  widow  by  the  second 
marriage  took  out  administration  to  the  effects  of  her  husband. 

In  the  meantime  Meddowcroft*s  son  by  the  first  marriage  came  of  age, 
and  entertaining  suspicions  that  his  mother*s  marriage  had  been  annulled 
by  collusion,  sought  to  obtun  a  revision  of  the  sentence. 

Hie  difficulty  was,  how  to  raise  any  question  on  this  subject  in  any 
Court.  A  marriage  cause  being  only  inter  vivos  could  not  by  any  possi- 
bility be  reriyed,  as  one  of  the  parties  was  dead. 

Under  my  advice,  and  as  the  only  means  of  nusing  the  question  of 
collusion,  the  first  wife  called  in  the  administration  which  had  been 
granted  to  the  second  wife,  and  set  forth  that  the  sentence  of  1816  had 
been  obtuned  by  fraud  and  collusion.    (See  3  Curt.  p.  402.) 

The  allegation  on  the  part  of  the  first  wife  tmderwent  much  discussion, 
and  the  judge  ultimately  decided,  that  our  averments  were  not,  on  our 
own  shewing,  capable  of  proof. 

The  case  was  appealed  to  the  Judicial  Committee  of  the  Privy  Council, 

who  aflmned  the  sentence  of  Sir  H.  J.  Fust.  (See  4  Moore  P.  C.  C.  399.) 

It  happened  however  that  there  was  a  large  sum  in  the  Court  of 

Chancery  to  be  distributed,  under  the  will  of  an  uncle  of  Meddowcroft, 

amongst  relations  in  a  certdn  degree  of  consanguinity. 

If  the  marriage  of  1816  had  not  been  annulled,  the  young  Meddowcroft 
would  have  been  entitled  to  this  property. 

Accordingly,  he  endeavoured  to  establish  his  claim  before  the  Master 
in  Chancery,  who  rejected  it ;  and  then  the  question  was  raised  by  a  bill 
of  exceptions,  tendered  against  the  Master's  report,  before  the  Master  of 
the  Rolls. 

The  Master  of  the  Rolls  decided  against  the  exceptions,  but  an  appeal 
being  interposed  to  the  Lord  High  Chancellor,  he  directed  an  issue ;  but 
before  the  issue  was  brought  to  trial,  the  suit  was  compromised. 
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adversaiy  that  can  confer  a  privilege  or  right  on  a  party  to  a 
suit  against  others,  **non  enim  penuria  adversarii,  mgenui- 
tatem  solet  tribure." 

Another  requisite,  to  make  decisions  in  cases  of  status 
binding  upon  third  parties,  is  that  it  shall  be  the  point 
immediately  in  question,  and  decided  upon ;  if  the  status  is 
incidentally  decided,  and  is  merely  to  be  inferred  from  the 
decision  this  is  not  sufficient ;  there  is  a  striking  illustration  in 
the  law  of  the  Digest,  which  refiises  to  allow  the  consequence, 
that  Titius  is  the  father  of  the  child  because  he  has  been 
obliged  to  contribute  to  its  support  ^^Meminisse  oportet, 
etsi  pronunciaverint  ali  oportere  attamen  cam  rem  prsejudicium 
non  facere  veritati;  nee  enim  pronunciatur  filium  esse,  sed 
ali  debere,  et  ita  divus  Marcus  rescripsit."  Loi  5,  §  9,  &  de 
agnosc.  lib.  2o.  3.  The  rigour  of  thb  principle  will  be  better 
understood,  when  it  is  recollected  that  before  the  judge  could 
grant  the  means  of  support,  the  paternity  or  filiation  of  the 
person  adjudged  to  provide  them  must  have  been  proved  to 
his  satisfaction,  '^si  constiterit  filium  vel  parentem  esse  tunc 
ali  jubebant  si  non  constiterint,  nee  decement  alimenta'*  (tc). 

No  doubt  the  result  of  thb  doctrine  is,  that  the  same  cause 
will  sometimes  be  decided  differently  by  different  tribunals ;  as 
D'Aigentr6  says,  **  de  deux  freres  fondes  en  m^mes  droits.  Tun 
perd  sa  cause,  Tautre  la  gagne,**  and  as  the  case  in  the  Digest 
illustrates  (v).  But  private  interests  must  give  way  to  the 
important  principles,  that  a  man  is  not  to  be  condemned 

(»)  D*Agae88eau,  vol.  2,  Flaid  23. 

(v)  **  Filius  qui  de  inofficiosi  actione  adversus  duos  hieredes  ezpertus, 
diversas  sententias  judicum  tulit :  et  uniun  vicit,  ab  altero  superatus  est, 
et  debitores  oonvenire,  et  ipse  'k  creditoribus  conveniri,  pro  parte  potest, 
et  corpora  vindicare,  et  hsreditatem  dividere.  Yerom  enim  est,  familiss 
erciscunda  judicium  competere,  quia  credlmus  eum  legitimum  hsBredem 
pro  parte  esse  factum,  et  ideo  pars  hiereditatis  in  testamento  remansit. 
Nee  absurdum  videtur  pro  parte  intestatum  videri.  Loi  15,  ff.  de  inoffic. 
test.  5.  2 ;  Fapin.,  lib.  14,  Qusest.** 

^  SsBpe  constitutum  est  res  inter  alios  judicatas  aliis  non  prsejudicare. 
Yeluti  si  ex  duobus  lueredibus  debitoris  alter  oondenmatur ;  nam  alteri 
Integra  defensio  est ... .  Item  si  ex  duobus  petitoribus,  alter  victus 
adquieverit,  alterius  portioni  non  prsejudicatur.  Idque  ita  rescriptum 
est,  etc.    Loi  63,  ff.  de  re  judic,  42.  1.** 
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unheard,  and  that  a  judgment  not  appealed  against,  between 
the  same  parties  and  for  the  same  object,  is  conclusive. 

Another  question  on  which  two  of  the  great  luminaries 
of  French  law  were  for  a  time  divided,  is  that  of  the  effect  of 
a  criminal  sentence  in  a  Court  of  civil  justice ;  and  here  it  has 
been  settled  that  the  parties  in  a  criminal,  cannot  be  con- 
sidered the  same  as  those  in  a  civil  action,  and  that  the  object 
of  these  investigations  is  different,  the  one  being  the  redress  of 
a  private  wrong,  the  other  the  display  of  a  public  example. 
The  principle,  therefore,  ''res  inter  alios  judicata  aliis  nee 
nocet,  nee  prodest,"  must  here  also  be  considered  to  apply. 
Such  too  is  the  opinion  of  Clarus  (to),  ''  Talia  acta,  neque 
etiam  sententia  super  ipso  crimine  lata,  non  fitciunt  fidem  in 
jadicio  criminalL" 

With  regard  to  the  parties  it  may  be  observed,  that  the 
judgment  against  Titius  is  binding  on  his  representative, 
"  sont  bien  consid^res,"  says  Duranton,  t  13,  n.  500, ''  comme 
mie  seule  et  meme  personne  un  defunt  et  son  heritier,  telle- 
ment  que  ce  qui  a  ete  juge  en  sa  faveur  est  cense  jug6  centre 
le  second  ou  It  son  profit,"  so  the  judgment  in  &vour  of  the 
debtor  against  the  creditor  is  conclusive  in  favour  of  the 
surety,  the  creditor  cannot  maintain  that  it  is  ''res  inter  alios 
judicata  f  so,  in  questions  of  real  property,  the  "  ayant-cause  " 
is  bound  by  the  judgment  given  for  or  against  the  proprietor  to 
whom  he  has  succeeded*  "  Exceptio  rei  judicatae  nocebit  ei 
qui  in  dominium  succesmt  ejus  qui  judicio  expertus  est" 
•Dig.  44.  2.  28.  I  ought  not,  says  the  Roman  lawyer,  to 
stand  in  a  better  situation  than  he  did  whose  rights  have 
passed  to  me  (or). 

(w)  Book  6^  Question  64,  p.  608,  Ed.  Lyons,  1672 ;  Cit.  Ap.  Toullier, 
vol.  8,  p.  86. 

(x)  Kan  debeo  melioris  conditionis  esse  qnam  auctor  mens  a  quo  jus  in 
me  transiit.    Dig.  50.  17.  75,  §  1. 
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PROOF   IN    COURTS  OF   CRIMINAL    JUSTICE. 

Under  the  old  French  law,  by  which  I  mean  the  law  as  it 
existed  before  the  Revolution,  the  witnesses  in  criminal 
matters  were  heard  in  secret.  This  proceeding  was  called 
information,  and  not  merely  did  it  take  place  in  the  absence 
of  the  accuser  and  the  accused,  but  the  result  was  never 
published.  The  practice  of  confronting  the  accuser  with 
the  accused  had  been  gradually  introduced,  but  it  was  not 
universal,  and  was  dispensed  with  for  reasons  altogether 
frivolous.  It  was,  however,  the  general  rule,  that  the  depo* 
sition  of  a  witness  against  a  prisoner  was  of  no  effect,  until 
they  had  been  confronted.  This  secrecy  could  not  escape  the 
inquirers  of  the  nineteenth  century,  to  whom,  in  spite  of 
ignorant  calumniators,  France  and  mankind  owe  so  deep  a 
debt  of  gratitude.  **  Est-ce  4  la  justice  a  etre  secrete?"  asked 
Voltaire;  and  the  answer  was  given  by  the  "assemblee  con- 
stituante,"  29th  of  September,  1791,  when  it  was  resolved  that 
the  examination  of  witnesses  in  criminal  matters  should  be 
public.  In  the  discussion  which  arose  upon  the  mianner  in 
which  the  proceeding  should  be  conducted,  it  was  proposed  by 
Tronchet  that  the  statement  of  each  witness  should  be  read  to 
him  at  the  trial,  after  he  had  uttered  it.  But  this  scheme, 
which  was  not  without  plausibility,  was  successfully  resisted 
by  Thouret,  on  the  ground  of  the  length  to  which  such  a 
course  would  drag  out  every  trial,  and  the  little  probability  of 
fixing  the  attention  of  a  jury  during  its  continuance.  It  was 
also  urged,  that  the  consequence  would  be  that  the  jury 
relying  upon  what  was  to  be  read  would  pay  less  regard 
to  the  demeanour  of  the  witnesses.  The  Code  (Inst  Crim. 
Act,  315)  requires  that  the  list  of  witnesses  on  both  sides 
should  be  read  by  the  greffier;  their  names,  residence,  and 
possessions,  are  to  be  given  by  the  accused  to  the  procureur 
general,  and  by  the  procureur  general  or  partie  civile  to  the 
accused,  twenty-four  hours  before  examination.     The  article 
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321,  Code  Civily  provides,  that  the  summoning  of  witnesses  by 
the  accused,  and  the  costs  of  those  witnesses,  shall  be  at  his 
expense.     But  this  is  modified  by  the  provision,  that  the  pro- 
eureur  general  may  summon  at  the  public  cost  any  witnesses 
su^resCed    to  him   by  the  accused,  if  in  his  opinion  their 
evidence  will  contribute  to  the  elucidation  of  truth;  and  in 
practice,  the  request  of  the  accused  is  invariably  complied 
with.      Nothing  certainly  is  more   painful   than  to  hear,  in 
English  Courts  of  justice,  persons  in  the  most  abject  poverty, 
complain  that  they  cannot  afford  to  bring  their  witnesses,  or 
to  maintmn  them  during  the  trial.     How  can  a  labourer,  flung 
into  prison,  bring  his  neighbours  thirty  or  forty  miles  to  give 
evidence  in  his  behalf?     This  anomaly  in  our  criminal  pro- 
ceedings will,  perhaps,  be  set  right  when  the  responsibility 
of  instituting  criminal  proceedings  is  at  length   taken  from 
thief  catchers  and  private  caprice,  and  reposed  in  persons  of 
education  and  professional  experience.     The  witnesses  are  not 
allowed  to  depose  in  each  others'  presence.     This  appears  to 
me  a  very  salutary  precaution,  and  one  which  we  should  do 
well  to  imitate. 

The  procureur  general,  the  judge,  and  the  jury,  have  alone 
the  right  of  directly  addressing  the  witnesses.  The  partic 
civile,  the  accused,  or  his  counsel,  must  put  their  question 
through  the  president  In  practice  the  question  is  seldom 
repeated  by  the  president,  who  only  adds,  to  the  witness, 
**  Repondez  a  la  question  qui  vous  est  faite."  If  we  criticize 
the  system  of  examination  in  France,  the  French  lawyers  are 
equally  shocked  by  the  latitude  given  to  counsel  among  us  in 
cross-examination,  which,  says  M.  Rey,  degenerates  into  a 
gross  and  common  abuse :  '*  Souvent  its  font  subir  unc  veri- 
table torture  morale  aux  temoins  par  des  questions  captieuses 
ou  inconvSnantes,  par  des  plaisanteries  deplacees  par  des 
insinuations  roalignes'et  souvent  insultantes.  Ceux  qui  assist- 
ent  aux  debats  des  tribunaux  Anglais  sont  a  chaque  instant 
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revoltes  de  la  posidon  cnielle  dans  laquelle  se  trooye  place  an 
temoin  timide,  par  la  licence  des  avocats  k  cet  ^aid." 

If  the  president  refuse  to  put  a  Intimate  question,  this 
▼itiates  the  proceedings.  After  the  witness  has  been  heard^ 
the  witness  is  asked,  if  the  accused  is  the  person  to  whom  his 
evidence  applies,  and  the  president  asks  the  accused  if  he 
wishes  to  reply  to  what  has  been  said. 

EXCLUSION  OF  WITNESSES  IN  CRIMINAL  TRIALS  (y). 

The  Ordonnanoe  of  1667,  excluded  relations  to  the  eighth 
d^ree  inclusively. 

The  Ordonnance  of  1670  was  cdlent  on  the  matter. 

The  Code  (322)  (z)  allows  the  accused  the  procureur  general 
to  object  to  the  admission  of  certain  persons  as  witnesses,  and 
if  objected  to  they  cannot  be  sworn. 

But  the  269th  article  of  the  Code  enables  the  president  to 
summon  and  hear  any  person  who  can  elucidate  the  beta 
in  dispute,  whether  they  are  comprised  in  article  322  or  not. 

(y)  "  Fourront  Stre  reproches,  les  parenfl  ou  alli^  de  Tune  ou  de  Taatre 
des  parties  jusqu*aa  degr^  de  cousin  issu  de  germain  inclosivement ;  les 
parens  et  alli^  des  conjoints  an  degr^  ci-dessus,  si  le  conjoint  est  viyaat, 
on  si  la  partie  on  le  temoin  en  a  des  enfans  vivans :  en  cas  que  le  conjoint 
Boit  d^c^^  et  qu*il  n*ait  pas  laiss^  de  descendans,  pourront  Stre  reproches 
les  parens  et  alli^  en  ligne  directe,  les  fibres,  beaux-fiireSy  soeurs,  et 
belIes-8<Burs. 

'*  Fourront  aussi  Stre  reproches,  le  t^moxn  h^ritier  pr^somptif  ou 
donataire;  celui  qui  aura  bu  ou  mang^  avec  la  partie,  et  li  ses  frais, 
depuis  la  prononciation  du  jugement  qui  a  ordonnd  TenquSte ;  celui  qui 
aura  donn^  des  certificats  sur  les  faits  relatifs  au  proc^ ;  les  seryiteurs  et 
domestiques ;  le  temoin  en  ^tat  d*accusation ;  celui  qui  aura  ^t^condamn^ 
k  une  peine  afflictive  ou  infamante,  ou  mSme  ^  une  peine  correctionelle 
pour  cause  de  vol.** 

**  284.  Le  temoin  reproche  sera  entendu  dans  sa  deposition.** 

(z)  *'  322.  Ne  pourront  Stre  re9ues  les  depositions, 

**1.  Du  p^e  de  la  m^,  de  Taieul,  de  Taieule,  ou  de  tout  autre 
ascendant  de  Taccus^  ou  de  Fun  des  accuses  pr^iens  et  soumis  au  m^e 
d4bat." 
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These  witnesses  are  not  sworn.  Bat  for  this  article,  the 
father  who  murdered  one  of  his  children  in  the  presence  of  the 
mother  might  escape  unponished. 

The  law  requiring  the  evidence  of  two  witnesses  for  a 
conviction  exists  no  longer.  The  maxim  **  testis  unus  testis 
nullus''  had  led  to  the  torture,  and  to  a  maxim  still  more 
harbarousy  that  the  evidence  of  two  irreproachable  witnesses 
who  agreed  in  their  statements  ensured  condemnation. 

But  this  abuse  was  put  an  end  to  bj  the  assemblee  con- 
stituante,  1791,  which  laid  down  the  principle  of  the  **  convic- 
tion in  time,"  as  that  on  which  a  jury  was  to  act  This  is 
almost  literally  transcribed  in  the  Code,  article  342,  which 
substitutes  moral  appreciation  for  a  technical  standard,  always 
&iIacious^  and  often  false;  after  the  witness  has  given  his 
evidence,  the  deposition  he  originally  made  may  be  read. 
(Cod.  Inst  Crim.  317> 

TORTUBB  (a). 

It  may,  perhaps,  be  thought,  that  a  histoiy  of  the  law  of 
evidence  ought  to  comprise  some  details  concerning  torture,  a 
manner  of  obtaining  evidence,  which  continued  till  the  close 
of  the  last  century  to  be  the  blot  and  scandal  of  continental 

"  2.  Da  fils,  fille,  petit-fils,  petite-fille,  ou  de  tout  autre  descendant.** 

^^  3.  Des  fibres  et  soeurs.** 

*^  4.  Des  alli^  auz  memes  degree.** 

^  5,  Du  mari  on  de  la  femme,  mSme  apr^  le  divorce  prononc^.** 

'^6.  Bes  d^nonciateurs  dont  la  ddnonciation  est  r^mpensde  p^u- 
mairement  par  la  loi.** 

^  Sans  ndanmoins  que  Tandition  des  personnes  ci-dessus  d^ign^es 
puiflse  opdrer  une  nulUt^  lorsque,  soit  le  procureur-gdn^ral,  soit  la  partie 
civile,  soit  les  accost,  ne  se  sont  pas  oppos^  k  ce  qu'elles  soient 
entendaes.    (1  Cr.  77,  82,  156,  408,  510  s. ;  P.  28,  42,  43,  378).** 

(a)  Foullain  du  Pare,  L  6,  c.  23,  vol.  12,  p.  585,  §  27.  ''  II  y  a  une 
entiere  difi<^rence,  entre  Tinterrogatoire  de  la  question  preparatoire,  et 
celui  de  la  question  pr^alable  ordonnee  par  le  jugement  de  mort.  Celle- 
ci  n*a  pour  objet  que  la  d^ouverte  des  complices ;  et  Ton  n*a  pas  besoin 
de  Taveu  du  condamnd,  puisque  son  sort  est  d^id^.** 
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jurisprudence.     Happily  this  is  a  subject  which  has  ceased 
to  be  of  any  practical  importance  in  civilized  Europe. 

The  history  (a)  of  this  ecclesiastical  addition  to  modem  juris- 
prudence, (for  such  it  was,  that  being  the  manner  in  which  the 
mild  doctrines  of  Christianity  were  exemplified  by  the  church 
from  the  dark  ages,  down  to  a  very  recent  period),  ceased  in 
France  on  the  1st  of  June,  1788,  when  the  question  prealable 
was  abolished.  This  was  the  torture  inflicted  on  a  criminal 
condemned  to  death,  in  order  to  extort  the  names  of  his 
accomplices.  Jousse  (1770)  defended  it,  on  the  ground  that 
it  was  tres  utile,  and  that  society  could  take  no  interest  **  a 
regard  d'un  corps  confisque  et  qui  va  etre  execute."  The 
other  torture,  still  more  shocking  to  justice,  was  the  *^  question 
preparatoire,"  and  was  inflicted  after  a  certain  amount  of 
evidence  had  been  obtained,  in  order  to  extort  the  confession 
of  the  accused.  This  was  abolished  in  the  year  1780,  (Au- 
gust 24).  Another  division  of  torture,  was,  into  the  ordinaire 
and  extraordinaire.  Here,  again,  we  may  trace  the  beneficial 
effect  of  the  great  French  writers  (i)  of  the  eighteenth  centuiy. 
Whatever  may  be  practised  in  Austrian  prisons,  in  the  Piombi 
of  Venice,  or  the  caverns  of  Spielberg,  where  the  flower  of 
Italy  has  for  centuries  been  doomed  to  perish,  under  the 
wholesome  restraint  of  a  paternal  and  protecting  government, 
the  use  of  torture  is  not  avowed,  now,  even  by  the  most  brutal 
and  stupid  of  all  civilized  despotisms, — ^for  Russia,  inhabited 

(a)  I  translate  the  words  of  a  very  learned  writer :  "  Diese  KirchUche 
erfindung."     Warnkonig  und  Stein,  vol.  3,  p.  689. 

(b)  Voltaire,  Diet.  Phil.  Torture.  Long  before  this  Montaigne  raised 
the  voice  of  philosophy  against  this  infernal  cruelty.  Essais,  1. 2,  c.  5.  ^'  Cest 
une  dangereuse  invention  que  celle  des  gehennes  et  semble  que  ce  soit 
plut6t  un  essai  de  patience  que  de  v^rite,*'  &c.  So  did  Grotius,  Ep.  693, 
Ed.  Amsterdam;  Charron,  1.  1,  c.  4,  No.  7;  M^oires  de  Tavannes, 
p.  223;  Toureil,  Essais  de  Jurisprudence,  qu.  9;  and  La  Bruy^re,  de 
quelques  usages.  Every  body  has  read  Beccaria.  *^  Tant  d^habiles  gens 
et  tant  de  beaux  g^nies  ont  ^rit  centre  cette  pratique,  que  je  n^ose 

parler  apr^  euz.    J'allais  dire mais  j*entends  la  voix  de  la  nature 

qui  ciie  centre  moi.**    Montesquieu,  1.  6,  c.  17. 
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bj  a  horde  of  corrupt  and  licentious  slaves,  belongs  to  the 
cat^ory  of  barbarous  nations*  Unless,  therefore,  the  use  of 
torture  in  the  Papal  States  is  revived  under  the  tyranny  of 
priests,  by  restoring  which  a  republican  government  has  earned 
the  scorn  and  execration  of  the  roost  remote  posterity,  all  ques- 
tions connected  with  a  practice  so  degrading  to  human  nature 
may  be  considered  as  obsolete.  Whatever  may  be  the  case  if 
Europe  continues  to  retrace  the  path  of  improvement,  as 
swiftly  as  she  has  done  for  the  last  year,  it  is  not  yet  necessary  to 
argue  against  the  use  of  torture,  as  an  instniment  of  discovering 
truth,  sanctioned  as  it  is  by  the  practice  of  past  ages  and  the 
full  authority  of  the  church.  Those  of  our  judges  (c)  who  con- 
sider the  wisdom  (which  means  in  matters  of  jurispnidence  the 
ignorance)  of  our  ancestors  with  most  respect,  are,  fortunately 
for  us,  satisfied,  as  indeed  they  may  be,  with  special  pleading 
and  the  Court  of  Chancery.  Some  remarks  that  are  imme- 
cUately  connected  with  the  subject  will  find  their  place  in  the 
succeeding  chapter. 

(c)  Foullain  da  Pare,  vol.  12,  loc.  sup.  cit.,  says,  "  Rien  n^est  plus  juste 
que  la  question  prdalable." 
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CHAPTER   IV. 

LAW  OF   EVIDENCE    IM   ENGLAND,   TO   THE    ACCESSION   OF  THB 

STUARTS. 

Slowly,  indeed,  and  with  great  difficulty  have  the  principles 
on  which  English  trial  by  jury  now  rests,  as  to  the  examination 
of  witnesses,  established  themselves  among  u&  Whatever  the 
bigotry,  and  servility,  and  utter  want  of  principle  of  lawyers 
on  and  off  the  Bench, — whatever  the  opposition  of  the  servants 
of  the  Crown, — whatever  the  long  apathy  and  childish  vene- 
ration of  the  people  could  do,  was  done  to  prevent  and  arrest 
their  progress;  and  if  wiser  and  more  humane  principles 
have  at  last  prevailed,  we  owe  it  not  to  the  wisdom  of  our 
legislators,  still  less  to  the  humanity  of  our  judges,  but  to  the 
fortunate  and  singular  accidents,  that  obliged  the  English  aris- 
tocracy to  court  the  English  people,  and  enlisting  religious 
ardour  on  the  side  of  civil  freedom,  gave  to  the  maxims  of 
truth  and  justice,  an  impulse  without  which  their  triumph 
would  have  been  impossible;  even  as  it  is,  that  triumph  in 
civil  cases  is  far  from  complete,  and  in  criminal  cases  was 
delayed  to  a  period  much  later  than  is  commonly  supposed. 

By  far  the  majority  of  those  lawyers  who  rose  to  eminence 
among  us,  from  the  days  of  the  Plantagenets  to  those  of  Lord 
Eldon,  have  owed  their  elevation  to  servility,  narrowness  of  mind, 
and  ignorance,  of  all  that  statesmen  and  jurists  ought  to  know. 
Rich,  who  told  the  Cambyses  of  English  history,  the  destroyer 
of  Sir  Thomas  More,  while  he  was  dripping  with  the  blood  of 
the  wives  whom  he  had  employed  his  Parliaments  to  murder, 
that  he  resembled  Samson  in  strength,  Absalom  in  beauty,  and 
Solomon  in  wisdom,  was  but  the  too  faithful  prototype  of  a  series 
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of  suooesson,  men  of  grovelling  views  and  sordid  instincts,  ready 
for  the  favour  of  a  court  to  mangle  the  liberties  of  their  fellow 
citizens,  making  the  gratification  of  their  vanity  or,  baser  still 
of  their  avarice,  the  object  of  their  aspirations,  and  the  standard 
of  ther  happiness ;  but  to  all  nobler  aims,  to  all  exalted  senti- 
ments, to  the  good  of  their  country  and  their  species,  palsied, 
calloafl^  and  insensible.  Sir  Thomas  More  perished  on  the 
scaffold, — Clarendon  in  exile, — ^Lord  Bacon  could  hardly  atone 
for  his  genius  by  the  most  abject  and  unprincipled  obedience 
to  the  most  contemptible  of  mankind, — Lord  Mansfield 
redeemed  his  great  knowledge  of  jurisprudence,  his  fine 
accomplishments,  and  tluNX>ugh  contempt  of  English  law,  by 
upholding  on  all  occasions  the  theory  of  the  Divine  right  of 
kings,  and  endeavouring  to  stifle  all  firee  discussion, — Lord 
Somers,  indeed,  combined  genius  and  success,  and  is  the  great 
exception  to  the  rule,  that  mediocrity  alone  could  command 
honour,  and  rivet  its  continuance. 

The  law  of  evidence  as  applied  in  the  administration  of 
justice  in  this  country,  is  almost  entirely  the  work  of  the  judges. 
Although  their  interference  in  the  other  branches  of  the  law  (of 
which  (a)  that  with  regard  to  the  Statute  of  Uses  may  be  quoted 
as  a  striking  and  most  mischievous  instance)  is  sufficiently  visi- 
ble,— ^in  no  departnient  have  they  assumed  the  task  of  legislation, 
a  task  for  which  generally  they  are  unfit,  and  from  which,  except 

(a)  27  Hen.  8,  c.  10.  ^  There  seems  little  doubt/'  says  Mr.  Butler, 
Co.  Litt.  Yol.  2,  p.  272,  d.,  "  that  the  intention  of  the  Legislature  in 
passing  this  act  was  utterly  to  annihilate  the  existence  of  uses  considered 
as  distinct  from  the  possession.  But  thbt  h ay b  bbbn  pbbsbbyed  undeb 
THB  APFBLLATioN  OF  *  Tbusts.*  The  €k>urt  hesitated  much  before  they 
allowed  them  under  this  new  name.*'  In  other  words,  before  they  over- 
ruled by  a  wretched  quibble  the  plain  words  of  an  act  of  Parliament. 
This  Is  a  thorough  specimen  of  English  jurisprudence,  and  of  the  way  in 
which  we  allow  ourselves  to  be  imposed  upon.  An  act  of  Parliament  is 
passed  for  a  great  national  object — to  abolish  uses.  The  judges  gravely 
restore  the  very  identical  evil  under  the  name  of  trusts.  Everybody 
acquiesces,  and  every  thing  goes  on  as  smoothly  as  possible,  without  one 
syllable  of  contradiction  or  remonstrance, — till  the  law  of  landed  pro- 
perty has  reached  its  present  disgraceful  condition. 
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as  to  matters  of  praotice,  they  ought  most  rigidly  to  be  ezcludecl, 
so  openly  and  undeniably  as  in  this.     This  part  of  our  law, 
therefore,  in  addition  to  its  other  claims  upon  the  interest  of 
a  philosophical  inquirer,  deserves  particular  notice,  both  as  it 
illustrates  some  of  the  evils  peculiar  to  the  way  in  which 
justice  is  administered  among  us,  and  as,  by  the  changes  it 
has  undergone  without  any  syllabic  of  legislative  interference, 
it  exemplifies  the  progress  of  opinion  in  those  raised  to  high 
judicial  stations  from  the   days  of  the  Tudors  to  our  own. 
Perhaps  it  may  suggest  some  feelings  of  surprise  at  the  passive 
submission  of  our  legislators  to  the  barefaced  encroachments 
and  usurpations  of  the  judges,  and  some  doubts  as  to  the 
wisdom  of  that  implicit   acquiescence   in  their  opinion  on 
matters  of  legislation,  by  means  of  which  wager  of  law  and 
trial  by  battle  existed  in  the  year  1820,  and  to  which  so  many 
other  absurdities,  hardly  less  shocking,  and  daily  depriving 
individuals  of  their  clearest  rights,  are  still  indebted  for  their 
preservation. 

It  is  difficult  to  read  with  patience  the  history  of  those 
judicial  murders  which,  under  the  name  of  State  Trials,  dis^ 
figure,  even  in  the  reign  of  George  the  Second,  the  pages  of 
English  history.     That  amid  the  gloom  of  despotism,  crimes 
should  be  committed  in  Courts  of  law  under  the  name  of 
justice,  is  what  every  one  can  understand ;  but  that  in  the 
light  of  day,  under  the  name  of  fi^edom,  and  in  public.  Courts 
of  justice  should  be  the  scene  of  abominations  as  foul  as  those 
by  which  the  dens  of  tyranny  were  ever  polluted, — that  the 
most  recent  and  positive  laws  should  be  treated  as  dead  letters, 
and  the  blood  of  the  innocent  be  poured  out  like  water  by 
hired  murderers,  in  the  garb  of  an  educated  class,  with  the 
cant  of  legal  phraseology  on  their  lips,  and  amid  the  super- 
stitious veneration  for  forms  which  seems  to  be  indelibly 
stamped  on  the  English  nature,  as  it  proves  that  power  in  bad 
hands  can  never  be  at  a  loss  for  instruments,  so  it  also  proves 
that  without  the  most  incessant  vigilance,  without  the  suspi- 
cious spirit  of  constitutional  freedom,  all  the  guarantees   of 
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public  right  and  private  safety  are  unavailing  and  even  mis- 
chievous. 

Much  as  it  may  astonish  those  who,  led  away  by  the 
commonplace  topics  of  trial  by  jury  and  English  justice,  have 
never  examined  the  relative  condition  of  England  and  other 
countries  as  to  the  administration  of  law, — France  and  Spain 
can  each  boast  of  one  more  memorable  example  of  judicial 
respect  for  constitutional  right  and  judicial  purity  than 
England  can  exhibit,  during  the  sixteenth  and  seventeenth 
centuries.  We  shall  look  in  vain,  during  the  times  of  the 
Cokes,  the  Scroggs,  the  Jeffireys,  and  the  Saunders,  for  any 
instance  of  firmness  and  integrity  to  be  placed  in  comparison 
either  with  the  spirit  which  tore  Antonio  Perez  from  the  iron 
grasp  of  Philip  2,  and  kindled  the  dying  embers  of  Aragonese 
liberty  into  a  flame,  or  with  the  noble  independence  of  the 
French  magistrates,  who  obstinately  refused  to  sacrifice 
Fouquet,  guilty  as  he  most  undoubtedly  was,  and  deserving 
of  a  punbhment  less  severe,  to  the  rage  of  an  offended  master, 
and  on  whom,  in  order  to  extort  a  severer  sentence,  all  the 
influence  of  Colbert  and  of  Louis  I4th,  all  the  blandishments 
of  insinuation,  and  all  the  frowns  of  power,  were  employed, 
and,  to  the  immortal  honour  of  these  ministers  be  it  spoken, 
were  employed  in  vain.  And  these  were  men,  not  like  the 
juries  who  allowed  themselves  to  be  the  passive  instruments  of 
Jefireys  and  of  Sawyer  one  day,  and  of  Titus  Oates  and 
Shaftesbury  the  next,  men  taken  for  a  particular  purpose  firom 
the  mass  of  their  fellow  citizens,  and  as  soon  as  that  purpose 
was  accomplished,  restored  to  it  again,  unnoticed  and  unseen, 
— but  men  known  and  prominent,  filling  situations  which 
made  them  the  mark  and  lasting  object  of  royal  resentment 
and  revenge  (a). 

(a)  And  bitterly  did  Louis  cherish  the  recollection  of  his  defeat.  He 
had  received  from  one  of  the  judges  to  whom  he  applied  to  pronounce  a 
capital  sentence,  the  noble  answer,  that  he  would  do  what  his  honour  and 
conscience  dictated.    Twenty  years  afterwards,  when  the  son  of  this 
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If  we  examine  the  law  of  evidence  mtnatelj»  we  shall  find 
little  reason  to  doubt  that  the  canonists  were  its  first  aathors. 
The  4th  cap.  of  the  6  Rich.  2,  enacting  that  an  exemplifi- 
cation of  the  deeds  destroyed  in  the  rebellion,  under  the 
Great  Seal,  shall  be  evidence,  is  evidently  drawn  by  a 
canonist,  and  proves  that  the  principles  of  evidence  were  not 
unknown  at  that  period.  The  canonists  borrowed  largely 
fi*om  the  civil  law,  but  as  every  consideration  was  with  them 
subordinate  to  that  of  establishing  the  authority  and  increasing 
the  usurpations  of  the  church,  they  perverted  and  warped  the 
doctrines  of  the  civilians,  in  England  as  elsewhere,  to  that 
particular  purpose.  The  English  system,  which  seems  to 
have  possessed  a  sort  of  magnetic  attraction  for  all  that  was 
most  hostile  to  substantial  justice  in  the  Norman  and  eccle- 
siastical code,  was  moulded  at  a  period  when  the  knowledge 
of  jurisprudence  among  us  was  every  day  decreasing,  and 
participates  largely,  as  under  such  circumstances  it  was  natural 
to  expect  that  it  would,  in  the  evils  of  that  gloomy  and 
inauspicious  sera. 

But  this  is  not  all.  The  implicit  admirers  of  English  juris- 
prudence have  more  to  learn.  Not  only  were  the  judges 
corrupt,  the  jury  slavish,  and  the  law  cruel  and  absurd, — ^not 
only  were  extracts  of  the  prisoner's  statements,  and  the  hearsay 
statements  of  others,  so  garbled  as  to  give  a  totally  different 
impression  firom  that  which  they  were  intended  to  convey, 
read  against  him, — not  only  were  all  the  principles  which  we 
now  consider  most  important,  many  of  which  had  been  recog- 
nised by  continental  jurists,  utterly  disregarded  in  state  and 
indeed  in  most  criminal  prosecutions,  but  in  order  to  extort 
evidence,  torture,  and  torture  of  the  most  excruciating  kind, 

magistrate  applied  to  him  for  promotion,  he  replied,  that  he  would  do 
what  his  honour  and  conscience  dictated. 

The  conduct  of  Madame  de  Sevign^  La  Fontaine,  and  Pellisson,  was 
most  noble.  The  M&noires  of  the  latter  in  defence  of  Fouquet  are 
models  of  eloquence.    (Euvres,  vol.  3. 
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was  inflicted,  sometimes  (b)  upon  the  prisoner  himself  some- 
times upon  those  who,  it  was  supposed,  might  give  evidence 
against  him.  Anne  Askew  (c)  was  tortured  by  no  less  a  person 
than  the  Chancellor  Wriothesly  himself,  who,  when  the  Lieu- 
tenant of  the  Tower  refused,  in  spite  of  menaces,  any  longer 
to  be  the  instrument  of  such  ferocity,  applied  his  own  hand 
to  the  rack,  and  almost  tore  asunder  the  body  of  his  victim. 
Lord  Bacon  tells  James  1,  that  he  examined  Peacham  before 
the  tortures,  between  the  tortures,  during  the  torture,  and 
after  the  tortures. 

Sir  E.  Coke,  who  tells  us  that  the  infliction  of  torture  is 
contrary  to  law  and  wholly  unjustifiable,  repeatedly  directed 
and  witnessed  its  infliction.  And  when  the  wonted  tortures 
&iled,  when  there  were  spirits  whom  nerves  goaded  into 
agony,  whom  rending  limbs  and  bursting  veins,  the  hoop,  the 
gaantlet,  and  the  rack  could  not  overcome,  other  means  were 
employed,  and  the  state  prisons  of  England  were  the  theatre 
of  tragic  scenes  that  might  rival  those  which  the  pen  of  Dante 
alone  could  adequately  describe.  Famine  was  employed 
where  violence  was  ineffectual  (cf);  and  we  have  an  account 
of  a  state  prisoner,  in  the  agony  of  his  sufferings,  eating  the 
clay  out  of  the  walls  of  his  prison,  and  striving  to  catch  the 
droppings  from  the  roof.  It  is  remarkable,  that  on  the  last  occa^ 
sion  that  it  was  publicly  proposed  to  employ  torture  in  England, 

(&)  ^  Campion  the  Jesuit,**  sajrs  Lord  Barleigh*8  apologist,  or  rather 
Lord  Bnrleigli,  "  was  never  so  racked  as  not  to  be  able  to  write.** 

(c)  To  extort  evidence  against  some  Court  ladies. 

(d)  The  account  of  tbe  tortures  inflicted  on  Garnet  and  Fawkes  are 
horrible.  Owen  killed  himself  in  James*s  time  to  avoid  a  second  infliction 
of  torture.  Raleigh  expresses  the  greatest  dread  of  it.  27  Hen.  8,  c.  4, 
against  pirates,  says,  thej  will  not  confess  **  without  torture  or  pains.** 
Hatton,  on  one  trial,  asks  a  witness,  "  was  not  all  this  willmgly  confessed — 
without  menacing,  without  torture,  or  fear  of  torture  ?**  "In  England,** 
says  Selden,  "  they  take  a  man  and  rack  him,  I  do  not  know  why,  when 
somebody  bids.** 
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the  menace  came  from  Laud  (<f ).  It  was  natural  that  such  a 
proposal  should  come  from  a  cruel  hypocrite,  **  too  bloody,"  as 
one  of  Charles's  supporters  called  him,  '^for  his  coat,"  the 
persecutor  of  his  benefactor  (e)  and  of  his  countrymen,  the  enemy 
of  all  that  was  free,  generous,  and  humane,^-combining  all  that 
was  most  narrow  and  most  odious  in  the  character  of  the 
lawyer  and  the  priest  The  judges,  however,  declared  that 
torture  was  illegal,  and  refused  to  sanction  its  employment. 
Nevertheless,  a  warrant  exists,  of  the  year  1640,  which  shews 
that  Charles  the  First  continued  to  indulge  himself  and  Laud 
with  its  occasional  infliction. 

The  reign  of  Henry  8  is  an  everlasting  stain  on  the  character 
of  the  English  nation.  A  tyrant  more  horrible,  stained  with 
fouler  crimes  and  redeemed  by  fewer  virtues,  does  not  sully 
the  page  of  modem  history ;  and  he  found  willing  accomplices 
for  his  worst  actions,  in  the  prelates,  nobles,  and  commonalty 
of  the  realm, — in  Howard,  in  (/ranmer,  and  in  his  parliaments. 

The  reign  of  his  son  is  marked  by  two  beneficial  acts  on  the 
law  of  high  treason ;  two(f)  witnesses  are  required  in  support 
of  such  a  charge,  and  that  they  be  brought  face  to  face  with  the 
accused.     These  acts  became  in  one  very  important  particular 

(d)  "When  Felton,  upon  hifl  examination  at  the  council  board, 
declared,  as  he  had  always  done,  that  no  man  living  had  instigated  him  to 
the  murder  of  the  Duke  of  Buckingham,  or  knew  of  his  intention,  the 
Bishop  of  London  (Laud)  siud  to  him, '  If  you  will  not  confess  you  must 
go  to  the  rack.*  The  man  replied,  *■  If  it  must  be  so,  I  know  not  whom  I 
may  accuse  in  the  extremity  of  the  torture, — Bishop  Laud,  perhaps,  or 
any  lord  at  this  board/  ** 

"  Sound  sense  in  the  mouth  of  an  enthusiast  and  a  ruffian.** 
^^  Laud  having  proposed  ike  rack,  the  matter  was  shortly  debated  at  the 
board,  and  it  ended  in  a  reference  to  the  judges,  who  unanimously  resolved, 
that  the  rack  cannot  be  legally  used.**  Crown  Law,  p.  244.  I  quote 
from  Mr.  Justice  Foster ;  a  most  redeeming  name,  a  judge  remarkable  in 
a  period  of  almost  unmixed  corruption,  coarseness,  and  ignorance,  for 
masculine  sense,  deep  knowledge,  and  spotless  purity, — the  Patteson 
(what  higher  praise  can  be  given  P)  of  a  former  age. 

(e)  Archbishop  Williams.  (/)  I  £dw.  6,  c.  12. 
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a  dead  letter^  in  consequence  of  the  wickedness  of  those 
entrusted  with  the  administration  of  the  law. 

Here,  again^  in  the  clause  requiring  two  witnesses  to  establish 
an  act  of  treason,  we  may  trace  the  influence  of  the  Canon  law. 

These  provisions  are  repeated  2  &  3  Ph.  and  M.  c.  10,  s.  11, 
whereby  it  is  provided,  "that  all  and  every  such  person  as 
shall  write,  declare,  confess,  or  depose  any  thing  or  things 
against  the  person  to  be  arraigned,  shall,  if  living  and  within 
the  realm,  be  brought  forth  in  person  before  the  party  accused, 
if  he  require  the  same,  and  say  openly  in  his  hearing  what 
they  or  any  of  them  can  say  against  him."  I  add  my  Lord 
Cokeys  commentary  on  this  provision,  as  it  clearly  shews  that 
the  iniquity  of  the  man  was  deliberate  and  intentional  "  Two 
lawful  accusers"  (Institutes,  vol.  3,  p.  25),  "in  the  act  of 
5  Edw.  6,  are  taken  for  two  lawful  witnesses,  for  by  two  lawful 
accusers,  and  accused  by  two  lawful  witnesses,  is  all  one,  which 
word  (accusers)  was  used  because  two  witnesses  ought  directly 
to  accuse,  that  is  charge,  the  prisoner,  for  other  accusers  have 
we  none  in  the  common  law,  and  therefore  such  accusers  must 
-be  such  accusers  as  the  law  allows.  And  so  was  it  resolved  in 
Lumley's  case  by  the  justices,  for  if  accusers  should  not  be  so 
taken,  there  must  be  two  accusers  by  5  Edw.  6,  and  two 
witnesses  by  1  Edw.  6." 

Again,  in  his  2nd  Institute,  vol.  4,  p.  278,  Lord  Coke  lays 
down  the  rules  to  be  observed  by  commissioners  in  taking 
interrogatories,  which  are  extremely  just  and  proper,  and 
directly  at  variance  with  the  conduct  be  himself  found  it 
expedient  to  pursue.  "  Interrogatories  ought  to  be  single  and 
plain,  pertinent  to  the  matter  in  question,  and  in  no  sort 
captious,  leading,  or  directory."  But  a  passage  follows  which 
clearly  shews  how  thoroughly  conscious  the  judges  and  crown 
lawyers  of  those  days  must  have  been  of  the  enormous  injustice 
that  they  hired  themselves  to  perpetrate.  "  In  some  cases  the 
Courts  of  the  common  law  do  judge  upon  witnesses,  but  they 
must  ever  give  their  evidence  vivd  voce.     Witness  is  derived 

K 
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fh>ixi  the  Saxon  word  weten  scire."  ^'  Qaia,"  the  shameless 
pedant  proceeds,  quoting  the  Year  Book,  8  Hen.  6,  c  13, 
*^  de  quibus  sciunt  testari  debent  et  omne  sacramentum  debet 
esse  certae  scientiae."  And  the  writer  of  this  is  the  man  who 
shed  the  best  blood  of  England  on  hearsay,  repeated  at  second 
or  third  hand  by  witnesses  whom,  though  within  the  reach  of 
his  voice,  he  refused  to  bring  before  the  prisoner. 

The  6rst  trial  (c)  to  which  I  would  particularly  call  the  reader^s 
attention  is  that  of  Thomas  Duke  of  Norfolk  for  high  treason, 
in  the  reign  of  Queen  Elizabeth,  in  the  year  1571.  He  vras 
beyond  all  doubt  her  noblest  subject  And  Hume  has  com- 
pletely misrepresented  the  character  of  the  proceedings  at  his 
trial.     His  words  are  extremely  characteristic: — 

*'  The  trial  was  quite  regular,  even  according  to  the  strict 
rules  observed  at  present  in  these  mattei^  except  that  the 
witnesses  gave  not  their  evidence  in  Court,  and  were  not 
confix)nted  with  the  prisoner,  a  laudable  practice  which  toas 
not  at  that  time  obsen>ed  in  trials  for  high  treatonJ* 

Now,  in  the  first  place,  is  it  credible  that  Hume  should  put 
aside  altogether,  either  from  ignorance  or,  as  is  more  probable, 
fix>m  utter  indifference  to  truth,  the  statute  5  &  6  Edw.  6,  c.  II, 
passed  therefore  in  the  year  1552,  not  more  than  twenty  years 
before  this  very  trial — 1571,  in  which  it  is  carefully  provided, 
that  no  person  shall  be  convicted  of  treason  but  upon  the  oath 
of  two  witnesses,  *' which  two  accusers,  at  the  time  of  the 
arraignment  of  the  party  accused,  shall  be  brought  in  person 
before  the  party  so  accused,  and  avow  and  maintain  that  that 
they  have  to  say  against  the  said  party  to  prove  him  guil^  of 
the  treasons  or  offences  contained  in  the  bill  of  indictment 


(c)  Fhillipp8*8  State  Trials  Reviewed,  vol.  1.  In  the  vindicatioii  of 
Lord  Burleigh  to  which  I  have  before  referred,  (Somers*  1[Vact8,  vol.  1, 
p.  216),  and  which  was  certainlj  written  under  his  eye,  it  is  said,  "^  that 
the  warders,  whose  office  and  act  it  was  to  handle  the  rack,  were  ever 
specialljr  chai^ged  to  use  it  in  as  charitable  a  manner  as  such  a  thing 
might  be.** 
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laid  against  the  party  arraigned,  unless  the  said  party  arraigned 
shall  willingly  and  without  violence  (u  e.  torture)  confess  the 
same ;"  and  its  express  corroboration  by  the  1  &  2  PL  and  M., 
c  10,  s.  2,  in  the  year  1554  ?  The  Crown  lawyers  and  judges 
indeed  destroyed  the  effect  of  this  beneficial  statute,  and 
obstinately  refused  its  benefit  to  state  prisoners.  But  Throck- 
morton, in  Mary's  time,  had  insisted  upon  it,  and  demanded 
that,  instead  of  reading  examinations,  the  witnesses  should  be 
brought  against  him  face  to  face  (cf). 

Secondly,  so  far  is  it  from  being  true  that  the  proceedings 
were  regular  in  other  respects,  '*  according  to  the  strict  rules 
held  at  present  in  these  matters,"  that  at  the  very  outset  of 
the  trial  the  Queen's  Serjeant  urges  the  Duke  to  confess  his 
knowledge  of  a  circumstance  material  to  the  prosecution.  To 
which  the  Duke  answered,  *^  I  pray  you  not  to  teach  me  how 
to  answer  and  confess."  "We  pray  your  grace,"  says  the 
Queen's  Seijeant,  in  reply,  "that  he  may  directly  answer." 
The  Duke,  being  overruled  by  the  High  Steward,  does  make 
a  qualified  answer.  The  Seijeant,  however,  requires  him  to 
"  say  plainly."  The  noble  victim  answered,  "  You  handle  me 
hardly;  you  would  so  trap  me  by  circumstance  and  infer 
upon  me  that  she  was  the  Queen's  enemy,  and  so  make  me 
a  traitor.  I  will  answer  directly  to  the  whole  matter  of  my 
dealing  with  her." 

Serjt — **  Answer  to  the  parts  as  they  fall  out  Did  you 
know  that  she  claimed  the  present  possession  of  the  Crown  ? 
that  she  usurped  the  arms  and  royal  style  of  this  realm  ?  and 
that  she  made  no  renunciation  of  that  usurped  pretence  ?  If 
yon  say  you  knew  it  not,  we  will  prove  every  part  of  it." 

DuJte. — "  I  did  not  know  it  in  such  sort  as  is  alleged.  I 
know  that  renunciation  of  that  claim  was  offered,  and  upon 
certain  causes  respited." 

(d)  The  judges  decided  that  1  &  2  Fh.  and  M.,  c.  10,  repealed  the 
provision  of  the  statutes  of  £dw.  6,  requiring  two  witnesses.  But  it  is 
dear,  from  the  passage  cited,  that  Sir  K.  Coke  knew  it  to  be  otherwise. 

K  2 
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Serjt — "It  is  well  known,  and  yourself  then  knew  it,  that 
the  Scottish  Queen  clahned  the  present  possession  of  the 
Crown  of  England,  quartered  the  arms  of  England  with  the 
arms  of  Scotland,  and  usurped  the  style  of  this  realm ;  and 
that  there  was  a  French  power  sent  to  prosecute  it  by  invading 
this  land  by  the  way  of  Scotland." 

The  Queen's  Serjeant  then  enters  into  a  detail  of  the 
Queen  of  Scotland's  proceeding,  on  which  the  Duke  makes 
the  obvious  remark,  "  What  is  this  to  me?     I  need  not  defend 

her  doings,  I  like  them  not Answer  it  who  will  for  me." 

The  case  proceeds ;  and  the  Queen's  Seijeant,  having  asserted 
that  the  Duke  of  Norfolk  had  been  at  Lyth,  Lord  Burleigh, 
one  of  the  judges,  interposed,  "  You  were  best  proceed  with 
your  evidence;  you  may  mistake  :  my  Lord  Norfolk  had  not 
then  been  at  Lyth,  otherwise  than  he  and  I  were  there  once 
secretly  in  a  morning."     The  Serjeant,  it  seems,  had  mistaken 

at  Lyth,"  which,  in  the  dialect  of  the  barbarous  Scotch,  meant 

at  length,"  for  a  place.  Then  was  produced  the  examination 
of  the  Bishop  of  Ross,  in  which  what  Mary  had  stated  to  him 
was  stated.  A  great  deal  more  hearsay  evidence  is  insisted 
on  by  the  Queen's  counsel,  to  which  the  Duke  again  replies, 
"  What  if  all  this  be  true  ?  What  is  this  to  the  matter  ?  Any 
dealing  of  mine  with  the  Scottish  Queen,  by  my  sister 
Scroope's  means,  I  utterly  deny.  As  for  Ledington,  and  the 
Bishop  of  Ross,  what  their  speeches  were  to  me,  I  care  not ; 
I  am  to  answer  but  for  mine  own  speeches." 

Seijt — "  The  Bishop  of  Ross  accuseth  you  of  your  own 
speeches,  and  this  he  doth,  being  examined  freely  and  without 
any  compulsion." 

Duke.—''  He  is  a  Scot." 

Sefjt — "  A  Scot  is  a  Christian  man." 

An  extract  of  a  letter  was  read,  from  the  Earl  of  Murray. 
Another  copy  of  a  letter  from  the  Bishop  of  Ross  to  the 
Queen.  The  Duke  says,  "  Here  be  many  things  and  many 
parts  very  hard  for  me  to  remember." 
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Murray's  letter  is  introduced  in  ibis  manner:  (and  the  trial, 
it  should  be  recollected,  was  printed  by  authority,  and  is 
evidently  garbled  to  serve  the  purpose  of  those  in  power) : — 

'^  Here  was  allied  how  a  letter  had  been  written  to  the 
Earl  of  Murray,  requiring  to  be  advertised  by  him  of  so 
much  as  he  knew  concerning  the  doings  of  the  Duke  of 
Norfolk,  both  for  the  matter  of  the  commission  and  the 
practice  of  his  marriage  with  the  Scottish  Queen;  and  the 
Earl  Murray's  answer  to  the  same  letter  was  read  and  pro- 
duced as  followeth : " 

*'  Note :  that  the  begimdng  and  ending  of  this  letter  was  not 
read  ;  but  so  much  only  as  pertained  to  the  matter." 

After  a  speech  of  the  Duke's,  the  Serjeant  said,  "Your 
answer  is  only  but  a  denial.  Ledington  and  the  rest  write 
otherwise  ....  And  besides  Ledington's  conference  with  you, 
both  the  Bishop  of  Ross  and  the  Earl  Murray  affirm  your 
practising  with  them  to  the  same  intent,  which  is  sufficient 
proof  against  your  own  bare  denial" 

Duke. — "The  Earl  Murray  sought  my  life;  the  others  are 
not  of  credit:  yet  all  these  prove  not  I  dealt  not  in  the 
matter  of  the  marriage  with  the  Scottish  Queen,  in  any 
respect  of  her  claim  to  the  Crown  of  England.  If  the  Bishop 
of  Ross,  or  any  other,  can  say  otherwise,  kt  them  be  brought 
before  me  face  to  face.  I  have  often  so  desired  it,  but  1  could 
not  obtain  it.  The  Bishop  of  Ross  confesses  this  was  his  own 
hand." 

A  copy,  under  the  Regent  Murray's  hand,  of  the  Duke's 
letter  to  the  Regent,  was  then  put  in.  The  Duke  insisted 
that  the  objectionable  passages  had  never  been  written  by 
him.     The  counsel  then  quoted  Elizabeth's  own  statement 

Duke. — "  I  may  not  nor  will  not  stand  against  her  Majesiy'ti 
testimony." 

A  letter  of  the  Duke  is  then  put  in,  stating  much  advci-yo 
to  Mary;  on  which  the  Duke  remarks,  "This  maketh  to. 
nie."     This  just  observation  is  met  by  one  of  those  remarks 
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SO  truly  characteristic  of  the  bloodhounds  of  the  Crown. 
"  There  were  others  joined  with  you  in  the  letter,  so  that  you 

could  not  otherwise  write,  however  you  otherwise  dealt 

Now  you  shall  hear  your  own  report  against  her  to  Bannister." 

Duke, — "  Bannister  was  shrewdly  cramped  when  he  told  tiiot 
tale.     I  beseech  you  let  me  have  him  brought  face  to  face." 

Seijt — "  No  more  tortured  than  you  were  {dy* 

Then  was  read  Bannister's  confession  in  October,  12  Eliz. 

The  Duke  again  repeated  his  desire  to  see  the  witnesses 
against  him  face  to  face.  "  I  pray  you  let  them  be  brought 
face  to  &ce  to  me;  I  have  often  required  it,  and  the  law 
I  trust  is  so.**  To  answer  this,  the  counsel  for  the  Crown  have 
recourse  to  a  deliberate  falsehood.  ^*  The  law  loas  so  for  a 
time,  in  some  cases  for  treason;  but  since,  the  law  hath  been 
found  too  hard,  and  dangerous  for  the  Prince,  and  it  fuM,  been 
repealed!^  Again  the  Duke,  on  hearing  the  confession  of  the 
Bishop  of  Ross  read  against  him,  says,  '^  It  is  of  good  ground 
that  I  have  prayed  to  have  the  Bishop  of  Ross  brought  to  me 
in  private  examination  face  to  face  {e),  whereby  I  might  have 
put  him  in  remembrance  of  truth ;  but  I  have  not  had  him 

(d)  N.B.  This  was  a  deliberate  falsehood.  The  letter  of  Sir  T.  Smith 
to  Lord  Burleigh,  giving  an  account  of  the  torture,  is  extant; — "of 
Bannister  with  the  rack — of  Barker  with  extreme  fear  of  it,  we  have 
gotten  all.**  Sir  Thomas  Smith,  who  had  printed  his  opinion  "  that  it 
is  against  the  law  of  England  to  torture,**  was  the  very  person  to  Whom 
the  warrant  to  torture  Bannister  was  directed,  and  bj  whom  it  was 
executed.  In  spite  of  Mr.  Jardine*s  remarks,  Crim.  Trials,  vol.  1,  p.  14, 1 
cannot  think  Smith*s  expressions  of  disgust,  in  a  letter  to  Lord  Burleigh, 
anj  sort  of  palliation  for  his  conduct.  £lliB*8  Original  Letters,  voL  2, 
p.  260. 

(js)  Such  was  the  Roman  law,  though  perverted  by  the  ecclesiastics 
for  their  own  purposes.  **In  causis  criminalibus  testibus  non  testi- 
moniis  creditur  quoniam  testes  avrfmpofrinrws  interrogandi  sunt.**  Cuja- 
cius,  vol.  7,  p.  882.    So  Shakespeare*s  Buckingham, — 

**  The  King*s  attorney  on  the  contrary 
Urged  on  the  examinations,  proofs,  confessions. 
Of  manj  witnesses  which  the  Duke  desired 
To  have  brought  yiv&  voce  to  his  face.** 
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bee  to  face,  nor  have  been  suffered  to  bring  forth  witnesses, 
proo6»  and  arguments  as  might  have  made  for  my  puigation.'* 
The  Seijeant.  *^  You  shall  have  proof  that  the  Bishop  of  Ross 
has  said  it"  Then  follows  the  chaige  of  a  totally  distinct 
offence^  to  which  the  Duke  most  properly  answers,  ''  I  excuse 
it  not|  herein  I  confess  my  error.  I  beseech  you  call  not  these 
my  inferior  fimlts,  which  I  have  confessed,  among  the  greater 
wherewith  I  am  charged." 

A  witness  called  Cavendish  was  then  confronted  with  the 
prisoner,  when  Burleigh  again  interposed  in  a  manner  hostile 
to  the  prisoner.  The  Duke,  in  his  defence,  says,  **  It  is  said 
there  are  two  or  three  witnesses  against  me ;  all  this  two  or 
three  are  but  one  witness,  for  Rodolph  said  it  to  the  Bishop  of 
Ross,  and  of  his  mouth  the  Bishop  told  it  to  Barker,  and  so 
from  mouth  to  mouth ;  they  are  all  but  one  witness."  **  If," 
said  the  Duke,  '^by  any  way,  by  any  overt  fact,  you  can  prove 
that  I  have  directly  touched  the  Princess  person,  or  done  any 
of  the  said  things  that  the  statute  extendeth  to,  I  will  yield 
myself  guilty.  If  any  thing  be  doubtful,  the  statute  referreth 
it  to  the  judgment  of  the  Parliament" 

CatHn. — '*'  Usage  is  the  best  expounder  of  the  law,  that  is 
the  common  use  how  the  statute  hath  been  taken  and 
expounded ;  and  the  same  statute  is  but  the  declaration  of  the 
common  law." 

Duke. — ^'  The  preamble  of  the  statute  is  to  bring  the  laws  of 
treason  to  a  certainty,  that  men  may  certainly  know  what  is 
treason." 

Attorney  Oeneral — **  You  complained  of  your  close  keeping, 
that  you  had  no  books  to  provide  for  your  answer ;  it  seemeth 
you  have  had  books  and  counsel.  You  allege  books,  statutes, 
and  Biacton ;  I  am  sure  the  study  of  such  books  is  not  your 
profession." 

To  shew  how  completely  the  judges  and  lawyers  of  this  day 
eluded  most  expiess  and  positive  laws  for  the  protection  of 
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innocence^  I  will  quote  a  case  in  Dyer,  the  existence  of  which, 
but  for  the  formal  and  ceremonious  gravity  with  which  those 
raised  to  power,  secular  or  ecclesiastical,  were  in  the  habit  of 
prefacing,  the  basest  as  well  as  the  most  cruel  actions  would 
appear  incredible.  This  is  Thomas's  case.  Dyer,  p.  996. 
*'  One  witness  of  his  own  knowledge,  and  another  of  hearsay 
from  him,  though  at  the  third  or  fourth  hand,  are  two  sufficient 
witnesses  in  high  treason."  So  that  if  the  statute  had  required 
fifty  or  a  hundred  witnesses,  nothing  more  would  have  been 
necessary  than  for  the  first  witness  to  have  repeated  his  story 
to  fifty  or  a  hundred  people,  who  would  then  have  been 
sufficient  witnesses !  What  signified  salutary  laws  with  such 
interpreters  ? 

The  trial  of  Campion  also  deserves  attention.  He  was  a 
man  of  uncommon  ability,  and  defended  himself  with  temper, 
eloquence  and  courage.  The  Queen's  counsel  made  several 
speeches  full  of  matter  that  was  irrelevant  and  inflammatory. 
Take  as  an  example, — *^  Campion,"  says  the  reporter  (e\ 
**  demanded  of  the  counsel,  whether  he  came  as  an  orator  to 
accuse  or  as  a  pleader  to  give  evidence  ?  It  had  been,"  he 
said  with  great  eloquence,  ''very  unequally  provided,  that 
upon  the  descanting  and  flourishes  of  afiected  speeches  a  man's 
life  should  be  brought  into  danger  and  extremity,  or  that  upon 
the  persuasion  of  any  orator  or  vehement  pleader,  without 
witness  vivd  voce  testifying  the  same,  a  man's  ofience  should 
be  judged  or  reputed  mortal.  If  so,  I  see  not  to  what  end 
Mn  Serjeant's  oration  tended,  or  if  I  see  an  end,  I  see  it  but 
firustrate;  for  be  the  crime  but  in  trifles,  the  law  hath  his 
passage ;  be  the  theft  but  of  an  halfpenny,  witnesses  are  pro- 
duced, so  that  probabilities,  aggravations,  invectives,  are  not 
the  balance  wherein  justice  must  be  weighed,  but  witnesses, 
oaths,  &c     Whereto  then  appertaineth  these  objections  of 

(e)  The  Report  was  revised  and  sanctioned  by  authority.  St.  Tri.,  vol.  1. 
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tTeason  ?     He  barely  affirmeth,  we  flatly  deny  them.     But  let 

OS  examine   them;  how  will  they  urge   us?     We  fled  our 

country, — what  of  that?    The  Pope  gave  us  entertainment, — 

how  then  ?     We  are  Catholics, — what  is  that  to  the  purpose  ? 

We  persuaded  the  people, — what  followeth  ?   We  are  therefore 

traitors.     We  deny  the  sequel.     This  is  no  more  necessary 

than  if  a  sheep  had  been  stolen,  and  to  accuse  me  you  should 

frame   this  reason,  my  parents  are  thieves,  my  companions 

suspected  persons,  myself  an  evil  liver,  and  therefore  I  stole 

the  sheep.     Who  seeth  not  but  these  be  odious  circumstances 

to  bring  a  man  in  hatred  with  the  jury,  and  no  necessary 

matter  to  conclude  him   guilty  f^      Papers    were    produced 

against  Campion,  because  they  were  found  in  houses  which 

he  had  visited ;  no  other  proof  to  make  them  admissible  was 

ofiered.      Campion   asks,   *^What   necessity   importeth   that 

reason,  that  neither  being  set  down  by  my  handwriting,  nor 

otherwise  derived  by  any  proof  from  myself,  but  only  found 

in  places  where  I  resorted,  therefore  I  should  be  he  by  whom 

they  were  ministered?    This  is  but  a  naked  presumption, 

(who  seeth  it  not?)  and    nothing  vehement  nor  of  force 

against  me."    The  Queen's  counseFs  vindication,  the  crushing 

answer  of  Campion  (/),  and  the  brutality  which  the  lawyer 

substitutes  for  a  reply,  are  curious  and  characteristic : — 

Anderson. — **  It  could  not  otherwise  be  intended  but  that 
you  ministered  those  oaths,  and  that  being  found  behind  you 
it  was  yon  that  left  them.  For  if  a  poor  and  a  rich  man  come 
both  to  one  house,  and  that  after  their  departure  a  bag  of 
gold  be  found  hidden,  forasmuch  as  the  poor  man  had  no 
such  plenty,  and  therefore  could  leave  no  such  bag.  behind 
him,  by  common  presumption  it  is  to  be  intended  that  the 
rich  man  only,  and  no  other,  did  hide  it.     So  you,  a  professed 

(y)  Campion*s  whole  demeanour,  his  calm,  collected  resolution,  his 
generosity  in  attacking  the  counsel  in  behalf  of  his  fellow  prisoner,  who 
was  utterly  bewildered  and  confused,  and  the  care  he  took  to  compromise 
no  one  who  could  be  injured,  arc  worthy  of  antiquity. 
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papist,  coming  to  a  house,  and  there  such  reliques  found  after 
your  departure,  how  can  it  otherwise  be  implied  than  that 
YOU  did  both  bring  them  and  leaYe  them  there ;  so  it  is  flat 
they  came  there  by  means  of  a  papist,  ergo  by  your  means." 

Campion. — "  Your  conclusion  had  been  necessary  if  you 
had  also  shewed  that  none  came  into  the  house,  of  my  pro* 
fession,  but  I ;  but  here  you  urge  your  conclusion  before  you 
frame  your  minor,  ergo  it  proYcth  not." 

Anderson. — ^^  If  here,  as  you  do  in  schools,  you  bring  in 
your  minor  and  conclusion,  you  will  proYc  a  fool ;  but,  minor 
or  conclusion,  I  will  bring  it  to  purpose  anon." 

(tampion's  explanation  of  bis  refusal  to  take  the  oath  of 
supremacy  deserves  notice,  not  only  on  account  of  its  Yigour 
and  clearness,  but  because  it  clearly  confutes  the  doctrine  so 
long  upheld  by  the  Eldons  and  the  Southeys,  that  the 
Catholics  suffered  not  for  their  faith,  but  for  their  rebellion : — 
^'  Not  long  since  it  pleased  her  Majesty  to  demand  of  me 
whether  I  did  acknowledge  her  to  be  my  Queen,  or  no.  I 
answered,  that  I  did  acknowledge  her  Highness,  not  only  as 
my  Queen,  but  as  my  most  lawful  Governess;  and  being 
further  required  of  her  Majesty,  whether  I  thought  the  Pope 
might  lawfully  excommunicate  her,  or  no,  I  confessed  myself 
an  insufficient  umpire  between  her  Majesty  and  the  Pope  for 
so  high  a  controversy,  whereof  neither  the  certainty  is  as  yet 
known,  nor  the  best  Divines  in  Christendom  stand  fully 
resolved.  Albeit  I  thought  that  if  the  Pope  should  do  it,  yet 
it  might  be  insufficient,  for  it  is  agreed  qidvii  errare  poiegL 

The  selfsame  articles  were  required  of  roe  by  the 

Commissioner,  but  much  more  uiged  to  the  point  of  supre- 
macy, and  to  further  supposals  than  I  could  think  o£  I  said, 
indeed,  they  were  bloody  questions,  and  very  pharisaical, 
undermining  of  my  life ;  whereunto  I  answered,  as  Christ  did 
to  the  dilemma,  *  Give  unto  Caesar  that  is  due  to  Caesar,  and 
to  God  that  to  God  belongeth  I'  I  acknowledge  her  Highness 
as  my  Governess  and  Sovereign.   I  acknowledged  her  Majesty 
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both^^u^  etjure  to  be  Queen.  I  confessed  an  obedience  due 
to  the  Crown,  as  to  my  temporal  head  and  private.  This  I 
said  then ;  this  I  say  now.  If,  then,  I  failed  in  ought,  I  am 
now  ready  to  supply  it  What  would  you  more?"  At  last, 
the  ability  of  Campion  extorted  from  the  Attorney  General 
the  exclamation,  *^  There  is  no  cloth  so  coarse  but  Campion 
can  cast  a  colour  on  it.**  Objection  was  taken  to  one  of  the 
witnesses  that  he  was  an  atheist,  to  another  that  he  was  a 
murderer.  At  last  (after  a  most  eloquent  and  logical  defence 
by  Campion)  the  case  was  put  to  the  jury,  one  of  the  judges 
making  the  following  inhuman  and  characteristic  remark,  <' All 
the  matter  resteth  in  this,  whether  to  believe  the  prisoners 
that  speak  for  their  lives,  or  the  witnesses  that  come  freely  to 
depose  as  they  are  demanded ;  the  witnesses  affirm  sufficient 
proof  against  them, — ^they  deny  whatsoever  is  alleged." 

During  all  this  trial,  as  in  most  of  the  other  state  trials  of 
this  and  the  succeeding  reigns,  the  prisoners  were  repeatedly 
questioned  by  the  prosecuting  counsel,  in  defiance  of  the  law, 
at  that  time  perfectly  well  known  and  established,  that  no  one 
was  bound  to  accuse  himself  (/*).  So  entirely  did  the  Crown 
lawyers  of  that  day,  in  pursuit  of  their  sordid  ends,  stifle  the 
provisions  of  positive  law,  as  well  as  corrupt  the  principles  of 
natural  justice.  Perhi^s  the  most  thoroughly  corrupt  and 
iniquitous  of  all  these  trials  is  that  of  Philip  Earl  of  Arundel, 
against  whom  no  evidence  of  any  kind  was  adduced  of  treason 
or  of  any  other  offence.  It  was  gravely  brought  in  evidence 
against  this  unfortunate  nobleman,  that  a  picture  was  found 
in  his  cabinet  of  a  fangless  lion,  with  *^  Tamen  Leo^  written 
under  it,  and  another  of  a  man  shaking  from  his  hand  a 
serpent  into  the  fire,  with   the  motto  ^^Quis  contra  nos." 

(/)  A  prohibitioii  shall  go  to  Court  Christian,  if  they  compel  a  man  to 
be  a  witness  against  himself.  E.  201.  It  was  in  a  case  of  incontinency, 
and  the  spiritual  judge  would  have  examined  the  parties  upon  oath, 
whether  thej  did  the  fact  or  not ;  and  prohibition  was  granted.  4  Le. 
IH  PI-  307,  32  Eliz.    In  C.  B.  the  S.  C.  the  Court  would  advise. 
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Serjeant  Puckering  was  not  ashamed  to  argue  that  all  papists 
were  traitors, — that  Lord  Arundel  associated  with  papists, — 
therefore  that  Lord  Arundel  was  a  traitor;  and  this  before 
men  who,  a  few  years  ago,  professed  the  Roman  Catholic 
faith.  Yet  did  the  peers,  among  whom  was  Lord  Burleigh, 
on  such  evidence  as  this,  find  this  unhappy  man  guilty  of 
high  treason,  and  the  sentence  of  the  law  was  pronounced 
against  him;  but  the  sentence  was  too  abominable  for  exe- 
cution, and  the  victim  was  allowed  to  die  in  prison.  Ten 
years  after  his  first  confinement,  four  of  which  were  allowed 
to  elapse  before  he  was  brought  to  trial,  Bennett,  one  of 
the  witnesses,  wrote  a  letter  to  the  Earl,  declaring  that  his 
confession  was  false,  had  been  wrung  firom  him  for  fear  of  the 
rack,  and  imploring  forgiveness.  In  short,  any  one  who  reads 
these  trials,  or  indeed  most  of  the  state  trials  to  the  time  of 
Lord  Holt,  will  imagine,  not  only  that  everything  simple, 
great,  or  magnanimous  was,  as  now,  among  us  the  object  of 
suspicion,  dislike,  and  clumsy  ridicule,  but  that  every  nodon 
of  justice  and  humanity,  of  plain  sense  and  common  probity, 
was  exterminated  fix>m  the  minds  of  Englishmen.  In  the 
case  of  Udall,  who  was  tried  for  a  capital  offence,  evidence 
was  admitted  of  a  deposition  upon  oath  made  by  Thomkins, 
a  living  witness,  before  the  Court  of  High  Commission. 
The  judge  saysC^),  *^You  see  this  is  clear  and  a  sufficient 
testimony."  In  vain  did  Udall  protest,  that  nothing  but 
paper  was  brought  against  him,  that  the  witness  had  given 
to  him  a  different  statement,  and  entreat  that  he  might  be 
produced  The  judge  actually  asked  the  prisoner  to  assert 
on  his  oath,  the  question  on  which  his  life  depended,  whether 
or  not  he  wrote  the  book  in  question. 

It  would  (A)  be  waste  of  time  to  discuss  the  murder  of 

(g)  Neale*8  History  of  the  Puritans,  vol.  1,  p.  509.  Howell^s  State 
Trials,  vol.  1.  Anderson's  (the  Chief  Justice)  attempts  to  ensnare  the 
prisoner,  by  mis-stating  the  law,  are  very  persevering. 

(h)  The  barbarous  ignorance  of  our  lawyers  was  even  then  notorious ; 
Mary,  with  her  woman  s  wit,  alluded  to  it.  **  If  my  cause  is  to  be  tried  by 
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Mary  Queen  of  Scots.  From  beginning  to  end  the  proceeding 
was  one  of  those  solemn  mockeries  of  justice  which  satisfy  the 
minds  of  the  people  of  this  country,  but  which,  in  reality, 
a(^;ravate  the  deformity  of  crime.  Compared  with  the  sacri- 
fice of  this  helpless  woman  by  the  relation  to  whom  she  fled 
for  succour,  in  defiance  of  every  motive  that  the  ties  of  blood, 
the  dictates  of  honour,  and  the  maxims  of  justice  could  surest, 
— the  slaying  of  her  cousins,  the  Guises,  at  Blois,  by  Henry 
the  Third  of  France,  was  innocent  and  almost  magnanimous. 

In  (i)  Essex  and  Southampton's  trial,  a.  d.'1600,  where  Sir 
R  Coke  prosecuted  as  Attorney  General,  and  in  which  he 
exhibited  all  that  disposition  to  insult,  crush,  and  by  any 
means  to  ruin  the  unfortunate,  which  has  consigned  his  name 
to  everlasting  infamy, — the  written  deposition  of  Witherington 
was  read,  the  witness  having  been  sent  into  the  country.  So 
were  the  depositions  of  other  witnesses,  and  the  confessions  of 
Sir  Ferdinando  Gorges  and  of  Sir  Charles  Davers,  on  which 
Sir  £.  Coke  remarks,  in  one  of  those  sentences  pregnant  with 
so  many  horrors,  which  fall  fix)m  the  lips  of  judges  and  Crown 
lawyers  in  our  state  trials,  **I  must  needs  think  it  the  judg- 
ment of  God,  in  his  mercy  towards  our  Sovereign,  to  have 

the  ciril  or  canon  law,  I  most  send  abroad  for  advocates,  as  here  such 
studies  are  unknown." 

(t)  A  resolution  of  the  judges,  in  this  case,  is  reported  by  Chief  Justice 
Kelyng  in  the  following  terms : — "  It  was  resolved  by  all  the  judges,  that 
the  gathering  of  men  together  to  compel  the  Queen  to  yield  to  certain 
demands,  or  to  remove  evil  counsellors,  was  an  overt  act  to  prove  the 
compassing  of  the  Queen*s  death."  The  report  of  their  decision  is  fuller  ' 
in  Moore*s  Reports.  '*The  judges  resolved,  that  the  going  into  the  city 
by  the  Earl  of  Essex  with  a  troop  of  captains  and  others,  and  there 
praying  aid  of  the  citizens  to  assist  him  in  defence  of  his  life,  and  to  go 
with  him  to  the  Queen's  Court  Into  her  presence,  *  with  strong  hand,*  in 
order  to  enable  him  to  remove  some  of  his  enemies,  who  were  in  attend- 
ance on  the  Queen,  was  high  treason,  because  it  tended  to  the  exercise  of 
force  and  restraint  upon  the  Queen  in  her  palace ;  and  the  fact,  so  done 
in  London,  was  actual  rebellion,  although  he  might  not  intend  any 
personal  injury  to  the  Queen." 
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the  tnith  so  marvellonsly  revealed,  coming  from  them  of  their 
own  accord,  without  rack  or  torture  to  any  of  them." 

In  this  case  a  question,  fraught  with  the  fate  of  many  a 
noble  victim,  was  settled  in  &vour  of  the  Crown,  and  against 
the  plainest  principles  of  justice.  Essex  (seeing  probably  (t) 
an  array  of  his  capital  enemies  summoned  to  pass  judgment 
on  his  life)  desired  to  know  whether  he  might  challenge  any 
of  the  peers,  or  no?  Whereunto  the  Lord  Chief  Justice 
answered  na  And  Mr.  Attorney  General  alleged  a  case  ia 
Henry  the  Eigflth's  time— of  Lord  Darcy.  Such  was  the  law 
of  England.  If  a  commoner  was  tried,  he  had  a  right  to 
challenge  a  certain  number  of  his  juiy.  But  if  a  peer  were 
to  be  tried,  the  Crown  packed  a  body  of  its  most  unfeeling 
corrupt,  and  servile  dependants,  and  he  was  not  allowed  to 
challenge  one  of  thenL  In  other  words  his  life,  as  history 
shews,  was  held  at  the  pleasure  of  the  Crown. 

Coke's  brutal  and  indecent  conduct  extorted  a  rebuke  from 
the  high  spirited  prisoner,  *' Well,  Mr.  Attorney,  I  thank  God 
you  are  not  my  judge  this  day — you  are  so  uncharitable ;"  to 
which  Coke  answered,  '^  Well,  my  Lord,  we  shall  prove  you 
and  what  you  are,  which  your  pride  of  heart  and  aspiring 
mind  has  brought  you  unto."  Essex  then  made  the  touching 
and  dignified  reply,  ''Ah I  Mr.  Attorney,  lay  your  hand  upon 
yoor  heart  and  pray  to  God  to  forgive  us  both." 

Raleigh  then  repeated  what  Sir  Ferdinando  Gorges  had 
said  to  him.  Essex  comments  on  the  evidence,  and  Coke 
then  says, ''  Well,  what  can  you  devise  to  say  for  Sir  John 
Davis,  another  of  your  adherents,  that  papist  I"  Essex  says, 
"Whereas  you  say  we  have  committed  treason,  first  prove 
that  true." 

(t)  Lord  Grey,  for  instance,  who  wu,  moreover,  a  type  of  basenefls, 
as  was  Cobham,  then  employed  as  a  judge  to  destroy  Essex,  and  after- 
wards as  a  witness  to  murder  Raleigh.  It  is  some  comfort  to  think  that 
this  wretch  died,  like  the  accusers  of  Socrates,  under  the  ban  of  all 
society,  in  the  most  abject  penury. 
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After  the  examinations  were  read  (k),  Coke  makes  again  a 
remark  fall  of  guile  and  wickedness,  which  is  ageun  exposed 
by  Essex : — 

Mr.  Attorney, — '^  Now,  my  Lord,  I  beseech  your  grace,  and 
you,  my  Lords,  that  be  the  peers,  let  the  due  consideration  of 
these  several  examinations  and  depositions  enter  into  your 
hearts ;  and  do  but  note,  they  have  all  agreed  and  jumped 
together  in  each  particular  point,  notwithstanding  they  were 
all  severally  examined ;  but  I  must  needs  think  it  the  just 
judgment  of  God,  in  his  mercy  towards  our  Sovereign,  to 
have  the  truth  so  marvellously  revealed ;  coming  from  them 
of  their  own  accords,  without  rack  or  torture  to  any  of  them.** 

Essex* — ''  Mr.  Attorney,  I  answer,  then,  this  for  that  point : 
Ae  selfsame  fear  and  the  selfsame  examiner  may  make  these 
severed  exammatians  agree  aU  in  one,  were  they  never  so  &r 
distant ;  but,  good  my  Lord,  let  me  intreat  your  Lordship  to 
consider  who  they  be  that  testify  this  against  me.  My  Lord, 
they  are  men  within  the  danger  of  the  law,  and  such  as  speak 
with  a  desire  to  live ;  but  I  think  they  haye  much  to  answer 
God  and  their  souk  and  me." 

GoEges  was  again  asked  some  question,  to  which  he  replied 
that  he  had  already  stated  all  he  knew,  when  Essex  thus 
appealed  to  him,  **  Yes,  Ferdinando  I  if  ever  you  knew  any 
other  matter  which  contained  any  thought  of  treason  or  dis- 
loyalty in  it,  speak  it — ^for  they  are  things  not  to  be  foigotten." 
Gorges. — "  By  the  oath  I  have  taken,  I  did  never  know  or 
hear  any  thought  or  purpose  of  hurt  or  disloyalty  to  her 
Majes^s  person,  intended  to  her  Majesty's  person  by  my 
Lord  of  Essex."    Another  character,  not  inferior  to  Coke  in 

(k)  Coke*8  introductory  speedi  is  of  a  jHeoe  with  the  rest  of  his  con- 
dact.  "^  Now,  of  God's  most  just  judgment,  he  of  his  earldom  shall  be 
Robert  the  last,  who  thought  to  be  of  his  kingdom  Robert  the  First/* 
Ihe  oracle  of  law  then  proceeded  to  inform  that  august  tribunal  that,  by 
tlie  law  of  England,  a  consultation  to  whip  the  Lord  Mayor  was  an  overt 
act  of  compassing  the  Queen's  death  t  State  Trials,  p.  389.  Essex 
complained,  with  much  sense  and  dignity,  of  this  mode  of  address. 
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consummate  meanness,  crueltj,  and  wickedness,  but  tar  supe- 
rior to  him  in  dexterity  and  capacity,  and  more  anxious  to 
avoid  shocking  the  feelings  and  sentiments  of  social  creatures. 
Sir   Robert   Cecil  (/),   who,  boasting  of  an   English  heart, 
betrayed  his  aged  mistress,  the  glorious  Elizabeth,  to  gain 
the  favour  of  the   abject  James, — now  appeared   upon  the 
scene.     Even  his  habitual  dissimulation  could  not  enable  him 
to  conceal  his  petty  spite  and  overflowing  rancour.     **  I  can 
prove,"  said  Essex,  "  from  Sir  Robert  Cecil's  own  mouth,  that 
he,  speaking  to  one  of  his  fellow  counsellors,  should  say,  that 
none  but  the  In&nta  of  Spain  had  a  right  to  the  Crown  of 
England."     Sir  R,  CeciL — **  The  diflTerence  between  you  and 
me  is  great ;  for  I  speak  in  the  person  of  an  honest  man,  and 
you,  my  Lord,  in  the  person  of  a  traitor ;  so  well  I  know  that 
you  have  wit  at  wilL     The  pre-eminence  has  been  yourSy  but  I 

have  innocence,  &c Had  I  not  seen  your  ambitious 

affections,  I  could  have  gone  on  my  knees  to  her  Majesty  to 
have  done  you  good ;  but  you  have  a  sheep's  garment, — ^in 
show  and  in  appearance  are  humble  and  religious.  But  God 
be  thanked  we  know,  and  indeed  your  religion  appears  by 
Blunt,  Davis,  and  Tresham,  your  chiefest  counsellors — ^for  the 
present,  and  your  pronusing  Uberty  of  conscience — ^hereafter. 

(0  The  foUowtng  letter  from  Cecil  to  Sir  £.  Coke,  (from  Biifil  to 
Black  George,  if  the  reader  will  forgive  the  alliuion),  in  order  to  garble 
the  evidence  of  a  witness,  paints  the  man.  It  is  directed  to  ^  Mr.  Edward 
Coke,  Esq.,  her  Majesty's  Attorney  General,**  and  is  amongst  the  papers 
relating  to  the  Earl  of  Essex  at  the  State  Paper  Office : — 

**  Sir.  I  pray  yon,  if  possibly  yon  can,  let  not  Bbmts  words  be  ready 
wherein  he  saith,  that  if  he  were  oonmiitted  any  farther  than  to  the  Lord 
of  Canterbory's  house,  the  Lord  Keeper's,  or  Mr.  ComptroUer*s,  he  would 
do,  &c.  My  reason  is  this, — ^it  will  show  a  spirit  of  prophecy,  and  now 
confessed,  seems  a  Hide  to  sawmr  as  if  he  did  coin  it.  These  words  only 
I  would  have  left  out,  for  indeed  the  rest  is  very  necessary ;  but  that 
divination  is  too  suspicious.    Your*s  assuredly,  Robbbt  Cbctix.** 

^*  Methinks  it  might  be  in  these  words, '  that  if  he  were  not  committed 
to  any  prison,*  or  in  some  such  like ;  or  else  wholly  that  portion  lefl  out ; 
but  in  any  wise,  let  not  these  places  be  named,  because  it  proved  so  ex 
post  facto."*    Quoted  Jardine,  vol.  1,  p.  342. 


LAW   OF   EVIDENCK.  145 

I  Stand  for  loyalty,  you  for  treachery,  wherewith  your  heart  is 
possessed  ...  I  have  said  the  King  of  Spain  is  a  competitor, 
and  you  are  a  competitor ;  you  would  depose  the  Queen, — 
you  would  be  King  of  England, — you  would  call  a  Parlia- 
inent"  Then  comes  the  expression  which  may  remind  us  of 
more  recent  times,  the  "  vow  to  God  I  wish  my  soul  was  in 
Heaven  and  my  body  at  rest" 

Essex. — **  Ah  I  Mr.  Secretary,  I  thank  God  for  my  humili- 
ation, that  you,  in  the  ru£P  of  your  bravery,  come  to  make 
your  answer  against  me  here  this  day." 

CeciL — *'  My  Lord,  I  humbly  thank  God  that  you  did  not 
take  me  fi>r  a  companion  of  you  and  your  humours,  for  you 
would  have  drawn  roe  to  betray  my  Sovereign  as  you  have 
done." 

Essex's  assertion  was  then  corroborated  by  Southampton,  his 
fellow  prisoner  indeed,  but  a  nobleman  of  most  unblemished 
honour.  The  person  referred  to  of  coiurse  denies  the  state- 
ment,— *'  Whereupon  Mr.  Secretary  thanked  God,  that  though 
the  Earl  stood  there.as  a  traitor,  he  was  found  an  honest  man  ; 
without  saying  I  beseech  God  to  forgive  you  for  this  open 
wrong  done  unto  me,  I  forgive  you  with  all  my  heart" 

Essex, — "  And  I,  Mr.  Secretary,  do  clearly  and  freely  forgive 
you  with  all  my  soul,  because  I  mean  to  die  in  charity." 

So  fell,  in  the  flower  of  his  age,  before  his  great  qualities 
bad  been  fully  matured  by  experience,  and  before  time  had 
been  given  for  the  flush  and  intoxication  of  youth,  buoyed  up 
and  inflamed  by  an  almost  fabulous  prosperity,  to  subside, — 
Robert  Devereux  Earl  of  Essex, — 


The  courtiers,  soldiers,  scholars,  eye,  tongue,  sword, 
The  expectancy  and  rose  of  the  fair  state,** 


by  a  sentence  which,  though  perhaps  conformable  to  strict 
law,  was  certainly  at  variance  with  natural  sentiment ;  which 
plunged   a  nation  in  tears,  a  reign  of  surpassing  glory  in 


L 
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gloom,  from  which  it  never  emerged,  and  his  sorereign  in  the 
thick  shadow  of  anticipated  death  (A). 

£ssex*8  trial,  indeed,  awakens  a  host  of  melancholy  reflec- 
tions, not  in  every  English  mind  only,  but  in  the  mind  of 
every  one  who  can  feel  for  the  desecration  of  genius.  The  lowest 
and  must  stupid  of  mankind  would  have  shrunk  from  the  task 
that  Bacon  seemed  to  perform  with  exultation  and  delight. 
Compared  with  hb  infamy,  the  brutality  of  Coke  and  the 
cowardly  malevolence  and  loathsome  hypocrisy  of  Cecil  are 
as  nothing.  They  followed  but  the  bent  of  their  own  sordid 
natures;  they  could  not  profane  God's  most  precious  gifts; 
they  could  not  hurl  themselves  fix>m  such  a  pinnacle ;  they 
could  not  exhibit  the  deplorable  contrast  by  which  Plato,  if 
he  had  beheld  it,  might  have  exemplified  his  splendid  illus- 
tration of  the  struggle  bet\i'een  the  appetite  and  the  reason, 
of  the  majestic  intellect  and  the  creeping  instinct, — the  one 
soaring  with  an  eagle  pinion  in  the  skies,  the  other  wallowing 
in  the  dusL 

What  is  the  downfall  of  a  hundred  monarchs,  raised  by  the 
accident  of  birth  to  power,  compared  with  the  voluntary 
degradation  of  one  whom  God  raised  up  to  teach  and  to 
illuminate  his  species  ?  What  is  the  abdication  of  an  earthly 
throne  when  placed  in  the  balance  with  the  surrender  of 
intellectual  supremacy, — of  that  really  Divine  right  to  the 
veneration  and  gratitude  of  mankind,  which  Bacon  forfeited 
for  ever  ?    • 

But  if  Essex  had  committed,  in  a  technical  sense,  the  crime 

(A)  *'  She  of  ladies  most  deject  and  wretched, 
Who  sacked  the  honey  of  his  music  vows.** 
A  French  miter  sajs,  that  the  peers  gave  their  judgment  when  they 
were  stupified  with  ale  and  tobacco,  "  bien  saoux  de  bidre  et  ivres  de 
tabac.**  Winwood,  vol.  2,  p.  296.  Biron,  little  suspecting  his  own  fate, 
affected  to  ridicule  E8sez*s  demeanour  at  his  death  as  more  becoming  a 
priest  than  a  soldier ;  but  who  would  not  rather  die  as  Essex  did,  ^n 
with  the  pusillanimous  violence  of  Biron  ? 
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of  treason,  the  trial  of  Captain  Lee  was  utterly  preposterous. 
The  Attorney  General  said  he  would  prove  him  guilty  of 
many  foul  treasons.     What  he  did  in  reality  prove  him  guilty 
of  was, — first,  Lee  said,  "  It  would  be  a  brave  thing  for  six 
resolute  men  to  kneel  before  the  Queen,  and  not  rise  till  they 
had  obtained  the  pardon  of  Essex  :  secondly,  that  he  was  seen 
standing  near  the  door  of  the  Privy  Council,  with  a  stem 
countenance  and  sweat  on  his  brow.     Yet  did  the  jury  find 
him  guilty ;  and  he  was  executed,  protesting  his  innocence. 
What   need   had  an   English   Sovereign  of  assassins   at  his 
command?     After  a  few  phrases  of  unintelligible  barbarity 
had  been  uttered  by  men  in  a  particular  dress, — noblemen, 
gentlemen,  and  tradesmen  were  ready  to  send  to  the  scaffold 
or  the  gibbet  any  one  who  had  provoked  his  jealousy,  or  in- 
curred for  any  reason,  however  insignificant,  his  indignation. 

Hume  has  exhausted  all  his  exquisite  art,  as  a  writer  and 
an  advocate,  in  his  history  of  the  reign  of  Elizabeth,  his  aim 
being  to  justify  the  mean,  tyrannical,  and  contemptible  race 
of  Scotch  rulers  who  succeeded  her;  he  has  laid  hold  of 
every  incident  of  her  reign,  which  could  assist  his  purpose, 
by  shewing  that  precedents  were  to  be  found  for  their  acts  of 
low  and  detestable  oppression  in  the  conduct  of  that  arbitrary, 
but  magnanimous  and  justly  venerated  princess.  And  as 
many  of  the  facts  were  favourable  to  that  purpose,  he  has 
generally  contented  himself  with  putting  what  actually  hap- 
pened in  a  false  light,  instead  of  setting  truth  openly  at 
defiance,  as  he  has  done  from  the  beginning  to  the  end  of  his 
history  of  the  Stuarts ;  misrepresentation  being  sufficient,  he 
has  abstained  from  direct  falsehood.  Undoubtedly  the  reader 
of  history  will  find  in  the  reign  of  Elizabeth  much  that  was 
violent,  much  that  was  insincere,  much  that  was  unconstitu- 
tional He  will  find  some  proofe  of  womanish  weakness,  and 
more  of  despotic  violence ;  he  will  find  some  mean  and  many 
ernel  actions:  but  he  will  find  also  that  grand  redeeming 
quality,  which  he  will  look  for  in  vain  through  every  igno- 

l2 
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minious  page  which  tells  how  the  Stuarts  polluted  the  English 
throne,  that  identification  of  herself  with  the  people  she  was 
called  upon  to  govern,  that  consciousness  that  their  honour 
was  her  honour,  and  their  disgrace  her  infamy,  which,  in 
spite  of  faults,  in  spite  of  errors,  in  spite  of  crimes,  has  made 
her  memory  precious  and  dear  even  to  the  present  generation. 
Nor  is  it  surprising  that  much  unconstitutional  language,  and 
even  many  acts  of  an  arbitrary  cast,  were  overlooked  by  the 
English  nation  from  a  just  sense  of  the  awful  crisis  of  their 
affairs,  and  from  the  conviction,  that  to  strengthen  the  power 
of  the  Sovereign  was  in  reality  to  support  the  cause  of  free- 
dom. For  Elizabeth,  with  the  sure  glance  of  genius,  saw  the 
danger  to  which  she  was  exposed,  and  the  manner  in  which 
it  was  to  be  encountered.  She  placed  herself  and  her  people 
where  England  ought  always  to  be,  but  where,  except  in  her 
days,  in  the  days  of  Cromwell,  and  in  the  days  of  William 
the  Third,  she  never  has  been, — ^in  the  van  of  the  noble  army 
of  freedom.  She  was  the  informing  soul,  the  tutelary  guardian 
of  Protestant  Europe.  Surrounded  by  valiant  captains  and 
sagacious  statesmen,  whom  she  had  herself  promoted,  she 
bade  defiance  to  the  greatest  power  that  the  world  had  seen 
since  the  downfall  of  the  Roman  empire,  and  she  came,  not 
unscathed  only,  but  triumphant,  from  the  contest  Since  the 
days  of  Marathon  and  Salamis,  since  the  days  when  a  handful 
of  free  Greeks  scattered  the  slavish  myriads  of  the  East,  the 
intellectual  liberties  of  mankind  were  never  in  greater  danger, 
and  never  were  they  more  completely  vindicated.  And  in 
the  days  of  humiliation  and  disgrace  which  followed,  when 
James  and  his  minions,  prostrate  before  the  throne  of  Philip 
the  Third,  had  degraded  the  name  of  England  till  it  be- 
came a  byword  and  a  jest,  when  Charles  and  Laud  were 
corresponding  with  the  see  of  Rome,  and  sending  ships  to 
assist  the  triumph  of  Richelieu  over  civil  and  religious  freedom 
at  RochcUe,  persecuting  our  most  illustrious  patriots  at  home^ 
and  abetting  our  most  implacable  enemies  abroad,  it  is  not 
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surprising  that  systematic  encroachments  on  repeatedly  ac- 
knowledged rights,  and  reiterated  violations   of    the  most 
aolemn  promises,  should  be  scrutinized  with  more  jealousy 
than  the  occasional  intemperance  of  her,  who  told  her  people 
**  of  the  foul  scorn"  that  Spain  or  Parma  should  dare  to  meddle 
with   her  dominions.     The   great   Englishmen   of  that  day 
(and  in  those  days  England  bad  great  men)  clearly  saw  and 
thoroughly  appreciated  the  purpose  of  their  enemies,  and  the 
real  character  of  their  Sovereign.     They  knew  that  she  would 
never  stoop  to  be  the  tool  or  pensioner  of  any  foreign  power ; 
they  knew  that  in  her  hands  the  honour  of  England  was  safe ; 
and  if,  as  the  Senate  of  France  did  in  Napoleon's  closing 
struggle,  when  the  soil  of  their  country  was  threatened  with 
invasion,  instead  of  combining  all  their  energies  to   repel  a 
common  enemy,  they  had  been  extreme  to  mark  what  was 
done  amiss,  had  acted  in  the  spirit  of  litigating  pleaders,  had 
scrutinized  forms,  examined  precedents,  and  embarrassed  the 
measures  of  government,  the   triumph  of  a  foreign  invader 
would  have  been  the  just  reward  of  their  criminal  pedantry. 
To  argue,  even  if  the  cases  were  parallel,  which  they  are  very 
fear  firom  being,  from  the  forbearance  of  the  English  people  in 
the  time  of  Elizabeth,  to  whom  they  were  bound  by  the  most 
touching  recollections  of  common  dangers  and  of  common  glories, 
to  their  conduct  in  the  time  of  the  Stuarts,  a  name  interwoven 
vrith  all  that  was  most  disgraceful  and  most  odious  (/),  is  simply 

(I)  Sir  Robert  Ck>tton  died  of  a  broken  heart,  because  his  papers  were 
seized  by  Charles.  Elliott,  the  most  eloquent  Englishman  of  his  daj, 
perished  in  the  Tower  the  victim  of  Charles's  unrelenting  malice.  The 
only  duuqge  against  him  was  a  speech  in  parliament,  where  Charles  had 
solemnly  pledged  himself  to  allow  full  liberty  of  speech.  His  physicians 
sud,  that  if  his  illegal  imprisonment  was  continued  he  must  die.  Charles 
was  inflexible.  If  he  had  committed  no  other  crime,  that  alone  would 
have  justified  his  execution, — ^poor  as  such  an  expiation  was,  or  as  the 
death  of  an  island  full  of  Charles's  would  have  been,  for  the  loss  of  a 
man  like  Elliott.  I  know  these  doctrines  are  out  of  fashion,  and  that  he 
who  avows  them  will  be  calumniated ;  so  be  it. 

**  Examinem  dum  te  complectar  Roma  I  tuumque 
Nomen  Libertas,  et  inanem  prosequar  umbram.** 
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ludicrous.  To  the  latter  we  owe  more  than  half  a  century 
of  ignominy  and  of  crime.  But  whoever  rejoices  that  the 
English  race  was  preserved  from  slavery^  and  that  the  Pn>- 
testant  religion  exists  in  Europe^  will  think  with  tenderness, 
and  speak  with  gratitude,  of  our  renowned  Elizabeth  (m). 

(m)  I  subjoin  the  grand  speech,  well  befitting  the  close  of  her  glorious 
reign,  which  she  made,  a.  d.  1601,  to  her  Parliament,  when  they  thronged 
around  her  to  thank  her  for  giving  up  the  monopolies,  into  granting 
which  she  had  been  misled.  How  the  blood  must  have  tingled  in  the 
▼eins  of  those  who  heard  this  speech  when  thej  listened  to  the  unmanlj, 
hypocritical,  and  insolent  pedantry  of  her  despised  and  despicable 
successor. 

These  monopolies  were  revived,  and  others  ten  times  more  ruinous 
created,  for  the  benefit  of  the  panders,  sycophants,  Scotch  pages  (such 
Somerset  was),  and  criminals  not  to  be  described,  whom  he  made  knights 
of  the  garter,  earls,  dukes,  and  first  ministers.  Hume,  of  course,  omits 
all  mention  of  the  speech,  and  of  the  occasion  on  which  it  was  deUrered. 
But  a  more  perfect  specimen  of  the  manner  in  which  the  ruler  of  a  free 
people  ought  to  address  them  is  nowhere  to  be  found  : — 

"Mb.  Spbakbb, 

**  We  perceive  your  coming  here  is  to  give  thanks  to  us ;  know 
I  accept  them  with  no  less  joy  than  your  loves  can  desire  to  ofier  such  a 
present,  and  do  more  esteem  it  than  any  treasure  or  riches,  for  those  I 
know  how  to  prize,  but  loyalty,  love,  and  thanks,  I  count  them  invalu- 
able ;  and  though  God  has  raised  me  high,  yet  this  I  account  the  glory 
of  my  Crown,  that  I  have  reigned  with  your  love.  This  makes  me 
rejoice  that  Grod  has  made  me  Queen  ...  to  be  the  means,  under  God,  to 
conserve  you  in  safety,  and  preserve  you  from  danger ;  to  be  the  instm* 
ment  to  deliver  you  from  dishonour,  from  shame,  from  infamy. 

"  I  never  was  a  greedy,  scraping  grasper,  nor  a  strict,  fast-holding 
prince,  nor  yet  a  waster.  ThcU  my  graiUs  should  be  made  grievances  to  mijf 
people^  and  oppressions  to  he  privUeged  under  colour  of  my  patents^  our 
princely  dignity  shall  not  suffer  it, 

"When  I  heabd  these  thimos,  I  could  give  no  best  to  mt 
THOUGHTS  TiiiL  I  HAJ>  BEFOBMED  IT ;  and  thosc  varlets,  abusers  of  my 
bounty,  shall  know  I  will  not  suffer  it.  And,  Mr.  Speaker,  tell- the 
House  from  me,  that  /  take  it  exceeding  grateful  that  the  knowledge  of 
these  things  is  come  to  va&from  themy     Somer*s  Tracts,  vol.  1,  p.  244. 
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CHAPTER  V. 

LAW   OF  EVIDENCE,  FBOM   THE  ACCESSION  OF  THE  STUARTS 

TO  THE  REVOLUTION. 


**  A  quels  mattres  Bon  Dieu  livrez-vooa  rumven  1** 


King  James,  though  altogether  without  the  caution,  paisi- 
mony,  and  long  suffering,  which  have  always  been  reckoned 
among  the  best  and  most  prominent  qualities  of  his  country- 
men, possessed  in  a  superlative  degree  the  intense  and 
inveterate  conceit,  pedantry,  prejudice,  and  coarseness,  by 
which  they  are  sometimes  and  less  fortunately  distinguished. 

If  there  might  have  been  cause  to  doubt  the  country  of  his 
birth  firom  his  hatred  of  Presbyterians  in  the  Church,  all 
questions  on  the  subject  were  set  at  rest  by  his  partiality  to 
Scotchmen  in  the  State.  The  treasures  amassed  with  so 
much  firugality  by  Elizabeth  were  lavished  with  the  most 
reckless  dissipation  on  the  adventurers,  poured  from  the 
frozen  loins  of  Caledonia,  who  exchanged  with  delight  their 
native  wilderness  for  a  promised  land.  The  Court  bore  the 
genuine  stamp  of  upstart  insolence  and  profusion ;  the  Council 
Chamber  of  weakness  and  corruption ;  the  private  life  of  the 
new  monarch  was  not  profligate  only,  but  infamous;  and,  as 
the  first  of  a  long  train  of  dreadful  consequences  which  fol- 
lowed the  change  of  dynasty,  the  revenues  of  England  were 
dilapidated  by  courtiers,  minions,  and  Scotchmen.  One  thing 
more  was  wanting  to  exhaust  the  patience  of  a  people  not  yet 
disheartened  and  undeceived  by  venal  patriots,  nor  broken 
down  by  servitude  and  superstition, — and  in  the  next  reign 
the  law  was  controlled,  and  the  highest  offices  of  the  State 
were  ingrossed  by  bishops. 

Then,  indeed,  did  the  waters  of  bitterness  overflow. 

Before  I  proceed  to  illustrate  the  rules  of  the  Law  of 
Evidence,  as  exemplified  in  the  practice  of  this  age,  I  will 
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CDcleaTour  to  point  out  what  they  were  in  theory.     Whatever 
may  be  our  opinion  as  to  the  merits  of  the  latter,  there  can  be 
no  doubt  that  it  was  far  superior  to  the  former,  which  was 
indeed,  almost   beyond  belief,  irrational.     The  Treatises  of 
Sir  £•  Coke  contain,  on  this  and  all  other  matters  connected 
with  English  law,  the  most  copious  and  authentic  information 
which  we  possess ; — of  that  law  he  was  a  consummate  master^ 
and  his  intense  and  ingrossing  study  of  it,  joined  to  great 
natural  hardness  of  heart  and  malevolence  of  temper,  will 
account  for  the  savage  brutality  of  his  conduct,  the  grotesque 
absurdities  and  complete  barbarity  of  his  speeches  and  wri- 
tings, and  the  extraordinary  veneration  in  which  his  name  has 
been  always  held  by  the  great  majority  of  English  lawyers. 

In  the  Countess  of  Rutland's  case  (6),  it  is  laid  down, 
**  that  it  would  be  inconvenient  that  matters  in  writing,  made 
by  advice  and  on  consideration,  and  which  finally  import  the 
certain  truth  between  the  parties,  should  be  controuled  by 
averment  of  parties,  to  be  proved  by  the  uncertain  testimony 
of  slippery  memory,  and  it  would  be  dangerous  in  such  cases 
if  such  crude  averments  against  matter  in  writing  should  be 
admitted;"  while  in  Cheyney's  case  (c),  the  same  rule  was 
laid  down.  And  the  rule,  explained  by  Lord  Bacon,  was 
insisted  upon,  viz.^  that  an  ambiguity,  apparent  on  the  face  of 
the  deed  or  written  instrument,  could  not  be  explained  by 
oral  evidence,  because,  says  Lord  Bacon,  the  law  will  not 
couple  matter  of  specialty,  which  is  of  the  higher  account, 
with  matter  of  averment,  which  is  of  inferior  note  in  law,  for 
that  were  to  make  all  deeds  hollow,  and  subject  to  averments, 
and  to  pass  that  without  deed,  which  the  law  appoints  shall 
not  pass  but  by  deed ;  and  that  an  ambiguity  latent,  t^  «.,  an 
ambiguity  not  apparent  on  the  face  of  the  deed  or  instrument, 
but  created  by  oral  evidence,  may  be  removed  by  oral  evi- 
dence,—as,  if  the  testator  bequeath  his  manor  of  S.  to  N.,  and 
it  is  proved  that  he  has  two  manors  so  called,  oral  evidence  is 
admissible  to  shew  which  of  the  two  he  intended  to  bequeath. 
{h)  Coke,  Rep.  vol.  3,  p.  50.  (c)  Ibid. 
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The  law  of  demarring  to  evidence  as  it  is  called,  that  is,  of 
admittiiig  the  facts  stated  by  the  opposite  party,  and  denying 
that  they  constitute  legally  the  claim  he  asserts,  will  be  found 
in  Baker's  case,  in  the  same  volume  with  the  foregoing  cases  (</). 
The  doctrine  was  afterwards  elaborately  explained  by  Mr. 
Justice  Eyre  in  Gibson  v.  Hunter  (e). 

In  L<eyfield's  case  it  was  ruled,  that  if  he  who  is  party  or 
privy  in  estate  or  interest,  or  he  who  justifies  in  right  of  him 
who  is  party  or  privy,  pleads  a  deed,  he  ought  to  shew  the 
original  deed  in  Court,  that  the  Court  may  judge  if  it  be 
razed  or  interlined,  and  whether  it  be  with  condition  or  limi- 
tation. Lord  C.  B.  Gilbert  observes  upon  this,  that  a  razed  or 
interlined  deed  was  anciently  adjudged  void,  **  because  it  did 
not  certainly  appear  to  the  Court  whether  the  mind  of  the 
party  was  contained  in  such  mangled  contract  or  not ;  but  as 
the  manner  of  conveyancing  swelled  from  the  short  title  deeds 
to  large  and  voluminous  ones,  so  vast  room  was  left  to  the 
misprisions  of  the  clerks,  that  must  be  altered  or  amended,  or 
with  great  labour  and  expense  of  time  written  over  again,  that 
they  thought  it  necessary  not  to  discharge  the  deed  upon  the 
demurrer,  but  referred  it  to  the  jury." 

Lord  Coke  lays  it  down  clearly  (f)y  ^'  that  no  exemplification 
ought  to  be  of  any  part  of  a  letters  patent  or  of  any  other 
record,  or  of  the  inrolment  thereof,  (y)  but  the  whole  record  or 

(d)  Coke,  Rep.  vol.  3,  p.  221. 

(e)  2  H.  Blackstone.  (/)  Institute,  vol.  3,  p.  173. 

(g)  <'But  by  the  3  &  4  Edw.  6,  c.  4,  explained  by  stat.  13  Eliz.  c.  6, 
all  patentees,  and  every  other  person  having  from  them  any  estate  or 
interest  in  any  lands,  hereditaments,  or  other  thing  whatsoever,  granted 
by  letters  j>atent,  since  the  4th  of  February,  27  Hen.  8,  may  convey  to 
themselves  title  to  such  lands,  hereditaments,  or  other  thing,  in  any 
pleading  whatsoever,  by  showing  forth  an  exempUfication^  or  constat  under 
the  Great  Seal,  of  the  inrolment  of  the  letters  patent,  or  of  so  much 
thereof  as  may  serve  for  such  title,  the  letters  patent  then  being  in  force 
as  fully  as  if  the  letters  patent  themselves  were  pleaded  and  showed 
forth.  1  Saund.  1S9  [2].  So  profert  of  exemplifications  under  the  seal 
of  the  Court  of  a  county  palatine,  or  of  Courts  established  by  act  of 
Parliament,  is  sufficient,  by  stat.  27  Eliz.  c.  9.** 
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inrolment  ought  to  be  exemplified,  so  that  the  whole  truth 
may  appear,  and  not  of  such  part  as  makes  for  one  party  and 
nothing  that  makes  against  him."  Yet  such  was  the  consum- 
mate wickedness  of  the  man,  that  he  who  lays  down  this 
principle  in  civil  cases,  actually,  when  prosecuting  men  for 
their  lives,  scored  particular  passages  in  depositions  to  be  read 
against  the  prisoner,  and  suppressed  those  passages  whicli 
would  have  proved  his  innocence.     I  subjoin,  in  a  note  (fiy, 

(A)  "  /  have  remembered  some  things  which^  because  they  were  hn^ 
before  my  knowledge  of  (he  Powder  acts^  I  hadforgottetL 

^*  About  Michaelmas^  after  the  King  came  in,  Mr.  Catesby  iM  me  (hat 
there  would  be  some  stirring,  seeing  the  King  kept  not  promise, 

**  And  I  greatlj  misliked  it,  saying  it  was  against  the  Pope's  express 
commandment ;  for  I  had  a  letter  from  our  Greneral  thereof,  dated  in 
Julj  before,  wherein  was  eamestlj,  by  Clement,  commanded  the  Tery 
same,  which  this  Pope  commanded  the  last  summer.  Therefore  I  ear- 
nestly desired  him  that  he  and  Mr.  Thomas  Winter  would  not  join  with 
any  in  such  tumults ;  for  in  respect  of  their  often  conyersation  with  U8» 
we  should  be  thought  accessory.  He  assured  me  he  would  not.  But 
neither  he  told,  nor  I  asked  any  particulars. 

^Long  after  this,  about  Midsummer  was  twelve  months,  either  Mr.  Catesby 
alone,  or  lie  and  Thomas  Winter  together,  insinuated  that  they  had  somewhat 
in  hand,  and  they  would  sure  prevail. 

**'  I  still  reproved  them ;  but  they  entered  into  no  particulars. 

*'  Soon  after  came  Mr.  OreenweU  [^Oreenaway']  to  me,  and  told  me  as 
much. 

^  I  greatly  misliked  any  stirring,  and  said,  *  Grood  Lord !  how  is  it 
possible  that  God  work  any  good  effect  by  these  men  ?  These  are  not 
God*s  knights,  but  the  Devil*8  knights.*  Mr.  Greenwell  told  this  to 
Thomas  Winter,  who,  about  a  month  afler  Michaelmas,  came  to  me  and 
expostulated  that  I  had  so  hard  a  conceit  of  him,  and  would  never  tell 
him  of  it.  As  for  their  intermeddling  in  matters  of  tumults,  since  I  mis- 
liked it,  he  promised  they  would  give  over ;  and  I  never  heard  more  of  it 
until  the  question  propounded  by  Mr.  Catesby.  As  for  his  asking  me  of 
the  lawfulness  of  killing  the  King,  I  am  sure  it  never  was  flsked  me  in 
my  life ;  and  I  was  always  resolute  that  it  was  not  lawful;  but  he  was  so 
resolved  in  conscience  that  it  was  lawful  in  itself  to  take  arms  £ot  religion, 
that  no  man  could  dissuade  it,  but  the  Pope*s  prohibition,  which  after- 
wards I  inculcated,  as  I  have  said  before.  The  ground  of  this  his  resolute 
opinion  I  will  think  of. 

"Hbnbt  Gabnbt.** 

The  passages  in  italics  only  were  read— the  others  suppressed.  Jardinc, 
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an  instance  of  this  proceeding  in  Garnet's  trial,  and  I  wonld 
appeal  to  any  reader  whether  the  Crown  judges  or  lawyers 
of  the  Tudors  and  Staarts,  who  hired  out  their  voices  and 
understandings  to  slav  the  innocent,  were  in  any  moral  sense 
superior  to  the  assassins  who  hired  out  their  daggers  to  gratify 
the  revenge  of  an  Italian  potentate.  Indeed,  the  evil  was  so 
much  the  greater  in  England,  as  in  that  country  those  crimes 
were  perpetrated  by  men  of  rank,  and  education,  and  cha* 
racter, — of  which,  in  Italy,  the  lowest  ruffians  only  were  the 
instruments. 

A  law  was  passed,  in  the  fourth  year  of  Eling  James's  reign, 
which  Lord  Coke  calls  a  good  precedent,  enacting^  that  in 
cases  of  felony  committed  in  Scotland  by  Englishmen,  the 
witnesses  for  the  prisoner  may  be  examined  upon  oath.  Lord 
Coke  adds  (Q^  **  to  say  the  truths  we  never  read  in  any  act 
of  Parliament,  ancient  author,  book,  case,  or  record,  that  in 
criminal  cases  the  party  accused  should  not  have  witnesses 
sworn  ibr  him,  and  therefore  there  is  not  so  much  as  'scintilla 
juris'  against  it"  A  more  deliberate  confession  of  depravity 
was  never  transmitted  to  posterity ;  and  yet  in  spite  of  this 
solemn  declaration,  the  judges  and  Crown  lawyers,  who 
virtually  repealed  the  act  requiring  witnesses  to  be  examined 
face  to  face  with  the  prisoner,  of  their  own  authority  contrived 
to  deprive  the  subject,  in  cases  of  treason,  of  this  right  till  the 
time  of  Anne. 

Such  are  the  consequences  of  allowing  judges  to  make  the 
law. 

It  is  not  necessaiy,  for  the  purpose  of  this  Work,  to  examine 
the  trials  of  the  conspirators  of  the  Gunpowder  Plot     Like 

▼ol.  2,  p.  357.  So  Anton  J  Copley,  a  Catholic  gentleman,  describes  being 
*' plied  for  the  King"  till  he  was  completely  misled.  In  the  papers  of 
Sir  £.  Coke,  the  depositions  which  he  read  against  the  prisoners  are 
scored  with  marginal  annotations;  such  as  these, — "Read  not  this;" 
"Cave;"  "Hue  usque;"  "Read  A.  and  B.  only ;"— notes  that  an 
inquisitor  might  admire.  Jardine*s  Criminal  Trials,  toL  1,  p.  351. 
(t)  2  lost,  ▼ol.'d,  p.  79.    Pity  he  did  not  say  it  sooner. 
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many  of  the  transactions  of  this  reign,  the  manner  in  which 
this  plot  was  really  discovered  is  involved  in  mystery.     It 
seems  certain  that  the  common  story  of  the  letter  to  Lord 
Monteagle  was  a  mere  pretence  to  conceal  the  true  author  of 
the  communication.     The  conspirators  who  were  first  tried 
were  guilty  beyond   all  doubt;  yet  the  same  practice  was 
followed  in  the  trial  of  these  men  which  had  been  adopted  to 
obtain  convictions  against  the  innocent.     No  single  witness 
was  confronted  with  the  prisoners,  or  examined  in  their  pre- 
sence; the  evidence  consisted  of  their  written  declarations, 
and  of  the  statement  of  a  servant  of  Sir  Everard  Digby.     The 
subsequent  trial  of  Garnet  for  the  same  ofience  bears  a  dif- 
ferent character,  as,  after  the  most  dishonest  artifices  had  been 
employed  by  Cecil  and  (]oke  to  entrap  the  prisoner  into  a 
confession  of  his  guilt,  after  tortures  so  horrible  had  been 
inflicted  on  his  servant  Owen  that  he  killed  himself  to  avoid 
a  repetition  of  such  firightful  agonies,  taking  all   that  was 
admitted  by  himself^  and  extracted  from  others,  and  reported 
by  others,  to  be  true,  it  is  clear  that  he  was  not  guilty  of  the 
crime  of  which  he  was  convicted,  that  is,  of  high  treason, — 
but  of  misprision  of  treason  only.     He  did  not  reveal  what 
had  been  communicated  to  him  under  the  seal  of  confession. 
But  Sir  Edward  Coke,  in  this  trial,  had  recourse  to  those 
abominable  artifices  between  which  and  assassination  there  is 
no  moral  diflPerence.     He  read  extracts  of  the  prisoner's  state- 
ments, garbled   in  such  a  manner  as  to  convey  a  meaning 
altogether  different   from  that  which  in  reality  belonged  to 
them;  and  he  prepared  these  statements,  as  the  foregoing 
extract  shews,  for  that  express  purpose.  To  suppose  that  a  man, 
capable  of  perpetrating  so  foul  a  crime,  could  perform  faith- 
fully the  sacred  duties  (A)  of  a  judge,  or  Ithat,  whatever  might 

(k)  Which,  I  own,  i^pear  to  me  as  important  and  dignified  as  can 
devolve  on  man,  in  or  out  of  a  collar  of  SS.  Indeed  I  do  not  find 
that  UlpiaD  mentions  that  ornament,  where  he  describes  the  priest  in  the 
Temple  of  Justice,  '*  Jus  est  ars  equi  et  boni,  cujus  merito  quis  nos 
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be  the  effect  of  personal  antipathy  or  of  a  perverse  disposition, 
he  would  resist,  from  conscientious  motives,  the  perpetration 
of  any  crime  which  those  in  power  might  find  it  convenient 
for  him  to  commit,  is  to  suppose  what  is  contrary  to  all  the 
maxims  of  probability,  as  well  as  to  all  the  principles  of  human 
nature.  There  is  no  charm  in  names :  a  base  and  wicked 
advocate  will,  if  it  suits  his  purpose,  be  a  base  and  wicked 
jodge,  whatever  be  the  dress  he  wears,  or  the  tide  by  which 
he  is  distinguished. 

To  dilate  upon  Sir  Walter  Raleigh's  murder  is  almost 
superfluous.  No  one,  without  reading  it,  can  form  a  complete 
notion  of  what  then  went  by  the  name  of  a  trial  in  an  English 
Court  of  justice,  or  of  the  unspeakable  malignity  of  Oecil  (/). 
The  antipathy  of  this  man  to  everything  great  and  intellectual 
seems  to  have  been  inveterate  and  innate.  He  was  the  enemy 
of  Bacon,  of  Essex,  and  of  Raleigh.  The  two  last  were 
enemies,  and  divided  men  into  factions ;  he  contrived  to  be 
the  persecutor  and  slanderer  of  both,  slandered  both  on  their 
trials,  aggravated,  by  his  insults,  the  bitterness  of  their  lot,  and 
shared  largely  in  the  guilt  and  infamy  of  their  condemnation. 
The  passages  which  have  already  been  quoted  shew  the  opinion 
of  Lord  Coke  as  to  the  common  law  and  the  right  of  every 
subject  How  this  law  was  enforced,  and  how  these  rights 
were  protected  by  English  judges  in  a  criminal  trial,  where 
the  life  of  perhaps  the  most  illustrious  man  England  ever  has 
produced  was  at  stake,  the  following  extracts  may  serve  to 
shew : — 

Raleigh, — *^  But  it  is  strange  to  see  how  you  press  me  still 
Mrith  my  Lord  Cobham,  and  yet  will  not  produce  him ;  it  is 

sacerdotes  appellet  justitiam  namque  colimus,  et  boni  et  nqui  notitiam 
profimetiir,8equiim  ab  iniquo  separantes ;  Licitum  ab  iUicito  diacementes, 
bonos  non  solum  metu  poenarum,  verum  etiam  premiorum  quoque 
exbortatione  efficere  cnpientes,  veram  nisi  fallor,  philoaophiam  non 
BJmnlatJiTn  afiectantea.** 

(I)  M.  de  Beaumont,  the  French  miniater,  was  shocked  by  it.  Carte, 
vol.  8,  p.  721.    Jardme,  p.  396. 
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not  for  gaining  of  time  or  prolonging  my  life  that  I  ui^ge  this ; 
HE  IB  m  THE  HOUSE  HARD  BY,  and  may  soon  be  brought 
hither ;  let  him  be  produced,  and  if  he  will  yet  accuse  me  or 
avow  this  confession  of  his,  it  shall  convict  me  and  ease  you 
of  farther  proof." 

Zorrf  Cecil.—'*  Sir  Walter  Raleigh  presseth  often  that  my 
Lord  Cobham  should  be  brought  face  to  &ce ;  if  he  ask  a 
thing  of  grace  and  favour,  they  must  come  from  him  only  who 
can  give  them ;  but  if  he  ask  a  matter  of  law,  then,  in  order 
that  we,  who  sit  here  as  commissioners,  may  be  satisfied,  I 
desire  to  hear  the  opinions  of  my  Ix>rds,  the  judges,  whether 
it  may  be  done  by  law."  The  judges  all  answered,  "that  in 
respect  it  might  be  a  mean  to  cover  many  with  treasons,  and 
might  be  prejudicial  to  the  King,  therefore,  by  the  law,  it  was 
not  sofFerable." 

Popkamy  C  J. — "There  must  not  such  a  gap  be  opened  for 
the  destruction  of  the  King  as  would  be  if  we  should  grant 
this ;  you  plead  hard  for  yourself,  but  the  laws  plead  as  hard 
for  the  King.  Where  no  circumstances  do  concur  to  make  a 
matter  probable,  then  an  accuser  may  be  heard ;  but  so  many 
circumstances  agreeing  and  confirming  the  accusation  in  this 
case,  the  accuser  is  not  to  be  produced ;  for,  having  first  con- 
fessed against  himself  voluntarily,  and  so  charged  another 
person,  if  we  shall  now  hear  him  again  in  person,  he  may,  for 
favour  or  fear,  retract  what  formerly  he  hath  sud,  and  the 
juiy  may,  by  that  means,  be  inveigled." 

Lard  Chief  Justice, — "  This  thing  cannot  be  granted,  for 
then  a  number  of  treasons  should  flourish :  the  accuser  may 
be  drawn  by  practice,  whilst  he  is  in  person." 

Justice  Gawdy{m). — "The  statute  you  speak  of,  concerning 

(m)  Even  this  earth  worm  (still  occasionally  quoted  to  gratify  our 
pleading  judges),  was  tormented  on  his  death  bed  by  the  recollection  of 
his  share  in  the  guilt  of  this  transaction.  He  told  his  physician  (Dr. 
Turner)  **  that  the  justice  of  England  had  never  been  so  degraded  and 
injured  as  by  the  trial  of  Sir  W.  Raleigh  ;**  and  this  from  an  English 
judge  in  those  days,  whose  conscience  must  have  been  "  seared  with  a  red 
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two  witnesses  in  case  of  treason^  is  found  to  be  mconvenieni  ; 
therefore^  by  another  law,  it  was  taken  awaj/^  (n). 

Rakiglu — "  The  common  trial  of  England  is  by  jury  and 
witnesses." 

Lard  Chief  Justice. — **  No,  by  examination ;  if  three  con- 
spire a  treason,  and  they  all  confess  it,  here  is  never  a  witness, 
yet  they  are  condemned." 

Justice  Warburton. — '^  I  marvel,  Sir  Walter,  that  you,  being 
of  such  experience  and  wit,  should  stand  on  this  point ;  for  so 
many  horse  stealers  may  escape,  if  they  may  not  be  condemned 
without  witnesses.  If  one  should  rush  into  the  King^s  privy 
chamber,  whilst  he  is  alone,  and  kill  the  King  (which  God 
forbid !),  and  this  man  be  met  coming  with  his  sword  drawn 
all  bloody,  shall  not  he  be  condemned  to  death  ?  My  Lord 
Cobham  hath,  perhaps,  been  laboured  withal;  and  to  save 
yoQ,  his  old  friend,  it  may  be  that  he  will  deny  all  that  which 
he  hath  said." 

Raleigh. — ^**  I  know  not  how  you  conceive  the  law." 

Attorney. — '*  His  accusation,  being  testified  by  the  Lords,  is 

hot  iron,**  bj  the  cruelties  and  crimes  of  which  he  was  ex  officio^  and 

necessarilj  an  accomplice.    **The  judges,**  says  Lord  Bacon,  **  peruse 

eyerj  prisoner.    Those  that  are  indicted  bj  the  grand  jury,  and  found 

not  guilty  bj  the  special  jury,  they  judge  to  be  quitted,  and  so  deliver 

them  out  of  gaol.    Those  tbat  are  found  guilty  by  both  juries,  ihej  judge 

to  death.    Some^  whose  offences  are  pilfering  under  twelve  pence^  they 

judge  to  be  whipped.     Those  that  refuse  trial  by  the  country^  or  stand  tmtie 

upon  the  indictment^  they  Judge  to  he  pressed  to  deaths    Use  of  the  Law, 

Baoon*s  Works,  vol.  4,  p.  93,  ed.  1803.    ^  NuUi  gentium  mitiores  placuisse 

poenas,**  was  LiTy*s  boast  of  his  country.    The  reyerse  is  true  of  England. 

James  himself  said,  ^  he  would  not  wish  to  be  tried  by  a  Middlesex  jury.** 

But  those  who  peruse  the  proceedings  which  sometimes  take  place  on  our 

court  martials,  in  the  absence  of  any  legal  control,  the  absurd  condu- 

rions  they  draw,  and  the  ruin  they  inflict,  of  which  the  case  of  Captain 

Douglas  is  a  memorable  instance,  will  be  more  and  more  astonished  at  the 

way  abuses  are  tolerated  in  this  country,  till  it  becomes  the  interest  of 

some  party  to  point  them  out. 

(m)  N3.  This  was  untrue. 
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of  as  great  force  as  if  he  bad  subscribed.  Raleigb  saith  again, 
if  the  accuser  be  alive,  he  must  be  brought  face  to  fiice  to 
speak ;  and  alledges  25  £dw.  3,  that  there  must  be  two  suffi- 
cient witnesses  that  must  be  brought  fiure  to  fiu»  before  the 
accused;  and  alledgeth  10  and  13  Elizabeth." 

Raleigh. — "You  try  me  by  the  Spanish  Inquisition,  if  you 
proceed  only  by  the  circumstances,  without  two  witnesses." 

Attorney. — **  This  is  a  treasonable  speech." 

Raleigh. — ^'^If  truth  be  constant,  and  constancy  be  in  truth, 
why  hath  he  forsworn  that  that  he  hath  said  ?  You  have  not 
proved  any  one  thing  against  me  by  direct  prooft,  but  all  by 
circum8tance&" 

Attorney. — "  Have  you  done  ?  The  King  must  have  the 
last" 

RaJeigh. — "  Nay,  Mr.  Attorney,  he  which  speaketh  for  his 
life  must  speak  last  False  repetitions  and  mistakings  must 
not  mar  my  cause.  You  should  speak  secundum  aUegaia  et 
probata,  I  appeal  to  God  and  the  King  in  this  point,  whether 
Cobham's  accusation  be  sufficient  to  condemn  me." 

Attorney. — "The  King's  safety  and  your  clearing  cannot 
agree.     I  protest,  before  God,  I  never  knew  a  clearer  treason." 

Raleigh. — "  I  never  had  intelligence  with  Cobham  since  I 
came  to  the  Tower." 

Attorney. — **  Go  to ;  I  will  lay  thee  upon  thy  back  for  the 
confidentest  traitor  that  ever  came  at  a  bar.  Why  should  you 
take  eight  thousand  crowns  for  a  peace  ?" 

Lord  Cecil — "  Be  not  so  impatient,  good  Mr.  Attorney ; 
give  him  leave  to  speak." 

Attorney. — "If  I  may  not  be  patiently  heard,  you  will 
encourage  traitors,  and  discourage  us.  I  am  the  King's  sworn 
servant,  and  must  speak.  If  he  be  guilty,  he  is  a  traitor ;  if 
not,  deliver  him."  ["  Note.  Here  Mr.  Attorney  sat  down 
in  a  chafe,  and  would  speak  no  more,  until  the  Commissioners 
urged  and  entreated  him.     After  much  ado,  he  went  on,  and 
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made  a  long  repetition  of  all  the  evidence  for  the  direction  of 
the  jury  (n) ;  and  at  the  repeating  of  some  things,  Sir  Walter 
Raleigh  interrupted  him,  and  said  he  did  him  wrong.*^ 

Attorney. — '^  Thou  art  the  most  vile  and  execrable,  traitor 
that  ever  lived," 

Rakigh. — "You  speak  indiscreetly,  barbarously,  and  un- 
civilly." 

Attorney. — "  I  want  words  sufficient  to  express  thy  viperous 
treasons." 

Raleigh. — "  /  think  you  toant  words  indeed^  for  you  have 
spoken  one  thing  half  a  dozen  times.^ 

Attorney. — "  Thou  art  an  odious  fellow ;  thy  name  is  hate- 
ful to  all  the  realm  of  England  for  thy  pride." 

Bak^h. — "It  will  go  near  to  prove  a  measuring  cast 
between  you  and  me,  Mr*  Attorney." 

Attorney. — "Well,  I  will  now  make  it  appear  to  the  world 
that  there  never  lived  a  viler  viper  upon  the  face  of  the  eartli 
than  thou."  [And  therewithal  he  drew  a  letter  out  of  his 
pocket  •  .  .  .  ] 

Lord  Cecil — "  Sir  Walter  Raleigh,  if  my  Lord  Cobham  will 
now  affirm,  that  you  were  acquainted  with  his  dealings  with 
Count  Aremberg,  that  you  knew  of  the  letter  he  received, 
that  you  were  the  chief  instigator  of  him,  will  you  then  be 
concluded  by  it?" 

BakigL—^^Ijet  my  Lord  Cobham  speak  before  God  and 
the  King,  and  deny  God  and  the  King  if  he  speak  not  truly, 
and  will  then  say  that  ever  I  knew  of  Arabella's  matter,  or  the 

(ii)  When  Fopham  summed  up  the  evidence  he  said,  ^'just  then  it 
came  into  his  mind  why  the  accuser  should  not  come  face  to  face  with  the 
prisoner,  because  he  might  detract  his  evidence ;  and  when  he  should  see 
himself  must  die,  he  would  think  it  best  that  his  fellow  should  live  to 
commit  the  like  treason,  and  so  get  revenge/*  Accuser  here  means 
accomplice.  So  the  reason  assigned  by  this  righteous  judge  for  not 
obeying  the  law  is,  lest  the  witness  should  unsay  what  he  had  said,  that  is 
the  very  reason  why  he  should  be  put  to  the  test.  Political  Tracts,  vol.  2, 
p.  6. 
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money  out  of  Spain,  or  tbe  Surprising  Treason,  I  will  put 
myself  upon  it    God's  will  and  the  King's  be  done  with  me !" 

Lard  Cecil—''  Then,  Sir  Walter,  call  upon  God  to  help 
you,  for  I  do  verily  believe  my  Lords  will  prove  this,** 

Lord  Henry  Howard. — "  But  what  if  my  Lord  Cobham 
a£Brm  anything  equivalent  to  this;  what  then?" 

Bakifftu — "  My  Lord,  I  put  myself  upon  it.** 

Attorney,-^*' I  shall  now  produce  a  witness  viyd  voee:^ 

He  then  produced  one  Dyer,  a  pilot,  who,  being  sworn, 
sud,  *'  Being  at  Lisbon,  there  came  to  me  a  Portugal  gentle- 
man, who  asked  me  how  the  King  of  England  did,  and 
whether  he  was  crowned  ?  I  answered  him,  that  I  hoped  our 
noble  King  was  well,  and  crowned  by  this ;  but  the  time  was 
not  come  when  I  came  from  the  coast  for  Spain.  *  Nay,'  said 
he,  'your  King'  shall  never  be  crowned,  for  Don  Cobham 
and  Don  Raleigh  will  cut  his  throat  before  he  come  to  be 
crowned.'  And  this,  in  time,  was  found  to  be  spoken  in  mid 
July." 

Raleigh. — ''This  is  the  saying  of  some  wild  Jesuit  or 
beggarly  priest ;  but  what  proof  is  it  against  me  ?" 

Attorney. — "  It  must  per  force  arise  out  of  some  preceding 
intelligence,  and  shews  that  your  treason  had  wings." 

Raleigh. — "  If  Cobham  did  practice  with  Arembeig^  how 
could  it  but  be  known  in  Spain  ?  Why  did  they  name  the 
Duke  of  Buckingham  in  Jack  Straw's  rebellion,  and  the  Duke 
of  York  in  Jack  Cade's,  but  to  give  countenance  to  the 
treasons?" 

CobhanCs  Letter  of  Justification  to  Raleigh. 

"  Seeing  myself  so  near  my  end,  for  the  dischaige  of  my 
own  conscience,  and  freeing  myself  from  your  blood,  which 
else  will  cry  vengeance  against  me,  I  protest,  upon  my  salva- 
tion, I  never  practised  with  Spain  by  your  procurement ;  God 
so  comfort  me  in  this  my  affliction  as  you  are  a  true  subject, 
for  anything  that  I  know.     I  will  say  as  Daniel,  Poms  nan  a 
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tamgume  lugus.    So  God  have  mercy  upon  my  soul,  as  I  know 
no  treason  by  you." 

Raleiglu — **  Now  I  wonder  how  many  souls  this  man  hath  I 
He  damns  one  in  this  letter,  and  another  in  that." 

*^  Herb  was  much  ado  :  Mr.  Attorney  alledged,  that  his 
last  letter  was  politely  and  cunningly  urged  from  the  Lord 
Cobham,  and  that  the  first  was  simply  the  truth;  and  that 
lest  it  should  seem  doubtfiil  that  the  first  letter  was  drawn 
from  my  Lord  Cobham  by  promise  of  mercy,  or  hope  of 
favour,  the  Lord  Chief  Justice  willed  that  the  jury  might 
herein  be  satisfied :  whereupon  the  Earl  of  Devonshire  deli- 
veredy  that  the  same  was  mere  voluntary,  and  not  extracted 
from  the  Lord  Cobham  upon  any  hopes  or  promise  of 
pardon." 

**  This  was  the  last  evidence." 

Raleigh,  aware  as  he  expresses  himself  of  the  *^  cruelty  of 
the  English  law,"  endeavoured  to  destroy  himself  in  the  Tower. 
The  motive  for  this  undoubtedly  was,  the  desire  to  preserve 
his  estate  for  his  wife  and  children.  The  punishment  of 
pressing  to  death,  which  some  have  encountered  for  the  same 
object  even  as  late  as  the  reign  of  George  the  Second,  if  I 
mistake  not,  was  so  horrible,  and  the  notion  of  a  fair  trial  in 
that  age  so  utterly  chimerical  (o),  that  he  resolved  upon  this 
alternative.  It  is  remarkable  that  Coke,  unscrupulous  as  he 
was,  never  alluded  to  this  circumstance.  To  whatever  this 
was  owing,  assuredly  it  was  not  to  any  feeling  of  decency  or 
sense  of  justice  to  the  prisoner. 

Thus,  on  the  single  evidence  of  Cobham,  never  confronted 
with  Raleigh,  who  retracted  his  confession,  and  then,  accord- 
ing to  the  advocates  of  the  Crown,  recalled  his  retractation, 

(p)  The  juTTOien  who  acquitted  Throgmorton  were  impriBoned  for  eight 
months  and  heayilj  fined.  Yelverton,  in  his  Reports,  preserves  an 
account  of  similar  treatment  of  a  jury  who  had  acquitted  a  prisoner  of 
murder  against  the  direction  of  the  judge.  Wharton*s  case — Popham: 
Gawdy  (itenim  crispini) ;  and  Fenner  Talde  fueront  irati,  &c. 

m2 
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did  an  English  jorr,  to  the  amazement  and  honor  of  the 
bystanders,  and  the  perpetual  disgrace  of  the  English  name, 
find  the  most  illustrious  of  their  fellow  subjects  guilty  of  high 
treason.  Cobham  was  brought  to  the  scaffold^  and  then, 
repeating  his  former  charge  against  Raleigh,  was  pardoned. 
Lingard,  who  is  as  thoroughly  dishonest  as  Hume  or  Soathey, 
afiects  to  be  deceiYcd  by  this  shallow  artifice,  and  aigoes^  that 
as  Cobham,  with  death  before  his  eyes,  reiterated  the  cbaige, 
he  spoke  the  truth  in  at  first  accusing  Ralei^ — as  if  the 
pardon  was  not  communicated  to  Cobham,  and  the  condition 
of  its  grant  stipulated  beforehand ! — as  i^  amid  the  mass  of 
fiilsehood,  intrigue,  and  treachery,  which  surrounds  this  and 
every  other  transaction  of  Jameses  reign,  such  a  proceeding 
was  not  for  every  reason  probable! — and  as  if  Cecil,  or  James, 
or  Cobham,  would  shrink  from  crimes  fiu*  blacker  and  schemes 
far  more  ignominious !  Yet  Lingard  is  not  ashamed  to  say 
that  the  King^s  sagacity  excited  universal  admiration, — a 
courtier  of  James  the  First  could  have  said  no  more;  and 
this  is  the  way  in  which,  with  the  exception  of  the  works 
of  Rapin  and  Hallam,  this  portion  of  Kngljgh  history  has 
been  written. 

It  would  be  foreign  to  the  purpose  of  this  Treatise  to  enter 
into  any  account  of  the  fiite  of  Raleigh,  of  his  long  captivity, 
of  his  disastrous  voyage,  and  of  his  cruel  death.  But  there  is(p) 
one  circumstance  so  glorious  to  his  memoiy,  which  Hume  has 
suppressed,  that  I  cannot  forbear  relating  it  It  is  this ;  when 
Raleigh  was  entrusted  with  the  command  of  the  Guiana 
expedition,  the  Earls  of  Pembroke  and  Arundel  became  his 
sureties  that  he  would  return  and  place  himself  again  in  the 
King's  power.  He  was  aware  of  James's  intention  to  sacrifice 
him  to  Gondomar,  and  yet  he  came  back  to  release  hisfiriends 
from  their  obligations.  Hume,  persevering  in  his  falsehoods, 
describes  Raleigh's  attempt  to  escape ;  but  he  omits,  by  a  most 
shocking  prevarication,  to  say,   that  this  attempt  was  not 

(p)  Howeirs  Letters. 
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made  till  after  Raleigh,  by  bis  formal  surrender  to  Sir  Jervia 
Stukeley,  bad  exonerated  bis  friends  from  all  responsibility ; 
then,  indeed,  he  endeavoured  to  escape  from  the  power  of 
the  paltry  tyrant,  in  which,  with  such  heroic  fidelity,  he  had 
chosen  once  more  to  place  himself  Hume's  narrative  leaves 
the  reader  with  an  impression  directly  opposite  to  the  truth. 

One  tact  more  will  shew  the  English  system  in  its  true 
C(Jour&  A  condemnation  had  been  obtained  so  unjust  that  it 
could  not  be  executed.  Thirteen  long  years  had  elapsed, 
during  which  this  illustrious  victim  of  Scotch  meanness  and 
Spanish  jealousy  languished  in  captivity.  The  heart  of  an 
Inquisitor  might  have  been  touched  by  his  sufierings  and  his 
fortitude.  But  Raleigh  had  exhorted  the  great  council  of  the 
nation  to  make  terms  with  James  before  he  took  possession  of 
his  (g)  throne ;  Prince  Henry,  the  poisoned  son  of  James,  had 
appreciated  his  godlike  intellect ;  and  in  the  reign  of  Elizabeth 
he  had  contributed  largely,  by  his  deeds  and  counsels,  to  the 
humiliation  of  the  Spanish  nation,  which  James  now  courted 
with  such  abject  sycophancy.  These  were  crimes  not  to  be 
forgiven.  He  was  now  a  ruined  man.  Lady  Raleigh's  prayer, 
that  she  might  not  be  stripped  of  the  estate  at  Sherborne,  had 
been  answered  by  James  with  all  the  coarseness  and  indiffe- 
rence to  human  suffering  for  which  the  worst  of  his  countrymen 
and  the  worst  of  rulers  are  notorious, — **I  mun  ha'  it,  woman, 
I  mun  ha'  it  for  Can* I"  The  hearth  of  Raleigh  was  now 
the  spoil  of  a  Scottish  menial ;  an  expedition  was  contrived  in 
such  a  way  that  its  success  was  impossible ;  he  was  appointed 
to  command  *'a  motley  company  of  rascals,"  in  a  most  critical 
and  important  enterprise ;  he   himself,  attacked  by  a  conta- 

(g)  Raleigh  was  the  MarquiB  Posa  of  the  English  Don  Carlos.  Philip's 
letter  to  the  Duke  of  Alva,  announcing  with  ominous  brevity  the  impri- 
sonment (which  was  the  death)  of  his  son,  is  vol.  4,  p.  485,  Documcntos 
ineditos  de  la  historia  de  Espana, — a  work  which  ought  to  make  all 
connected  with  the  management  of  the  British  Museum  hide  their  faces. 
Philip  says,  he  prefers  the  welfare  of  religion  "  a  todo  lo  dcmas  que  to([ue 
a  la  carne  y  sangre,**  &c.    James  had  no  such  excuse. 
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gious  disorder,  was  '*  in  the  hands  of  death  for  six  weeks ;"  he 
came  home  an  attainted  citizen,  a  ruined  outcast,  a  heart- 
broken man.  Still  this  was  not  enough.  His  death  was 
resolved  upon;  and  some  justification  for  it  was  desirable. 
Demosthenes,  in  one  of  his  fiercest  invectives  against  his 
rival,  tells  the  Athenians,  that  it  was  the  peculiarity  of 
Philip's  fortune^  that  whenever  he  wanted  a  consummate 
villain  for  the  execution  of  his  designs,  he  always  found  them 
even  baser  and  more  detestable  than  he  could  expect.  Such 
seems  to  have  been  also  the  fortune  of  English  sovereigns.  It 
was  determined  to  find  a  keeper  of  the  Tower,  who  should 
insinuate  himself  into  Raleigh's  confidence,  write  down  all  the 
sorrowful  complainings  of  the  captive,  and  intercept  his  letters 
to  his  wife,  in  hopes  that  something  like  proof  of  a  treasonable 
disposition  might  be  elicited.  Accordingly  Sir  Allen  Apsley, 
a  man  of  honour  and  humanity,  the  father  of  the  lofV^ 
minded  Mrs.  Hutchinson,  was  dismissed,  and  a  wretch,  called 
Wilson,  made  Lieutenant  of  the  Tower.  He  dischaiged 
the  worshipful  office  committed  to  him  as  Tiberius  might 
have  desired.  Never  deviating  for  an  instant  fi*om  the  path 
of  baseness,  never  softened  by  the  bodily  suffering  of  hb 
captive,  never  touched  by  the  least  sympathy  for  iiEdlen  g^at- 
ness,  he  iaithfiiUy  communicated  to  Naunton,  James's  secretary, 
every  effusion  of  each  unguarded  moment,  and  the  contents  of 
every  letter  irom  Raleigh  to  the  wife  he  loved  (p).     Nothing, 

(p  )  A  note  from  Sir  Walter  Raleigh  to  his  Ladj : — 

'<  ISth  September. 
"I  am  very  sick  and  weak.    This  honest  gentleman,  Mr.  Edward 
Wilson,  is  mj  keeper,  and  takes  pains  with  me.    Mj  swollen  side  keeps 
me  in  perpetual  pain  and  unrest    God  comfort  us ! 

«♦  Yours,  W.  R." 

Lady  Raleigh*s  answer : — 

**  I  am  sorry  to  hear,  among  many  discomforts,  that  your  health  is  so 
ill.  *Tis  merely  sorrow  and  grief  that,  with  wind,  hath  gathered  into 
your  side.  I  hope  your  health  and  comforts  will  mend,  and  mend  us  for 
God.    I  am  glad  to  hear  that  you  have  the  company  and  comfort  of  so 
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liowever,  transpired  to  serve  the  purpose  of  the  Court,  and  he 
was  <x>inpelled  to  satisfy  his  own  malignity  and  the  malignity  of 
his  employer  by  the  most  virulent  abuse  of  the  captive,  whom 
he  affected  to  console.  In  one  letter  to  the  King  he  says, 
**  I  hope  by  such  means  as  I  shall  use  to  work  out  more  than 
I  have  done ;  if  not,  I  know  no  means  but  a  rack  and  halter :" 
in  others  he  calls  him  "  hypocrite,*'  "  arch-hypocrite."  Naun- 
toiiy  acknowledging  the  safe  arrival  of  Wilson's  report^  says, 
at  the  end  of  his  letter,  ^Uhe  best  comfort  I  can  give  you  is, 
that  you  shall  not  long  be  troubled  with  him,  proin  tu  quod 
fiKSturus  es,  &c  cito  et  frontem  occasionis  accipe  et  preme 
quantum  potes,  potes  enim  et  certe  vis"  (q).  There  being 
no  other  resource,  James  was  obliged  to  strip  his  pitiful 
malevolence  bare  in  the  sight  of  Europe,  and  to  execute  him 
on  his  former  sentence. 

There  are  few  passages  that  shew  the  little  generosity  of 
Hume's  nature,  and  the  low  standard  of  his  morality,  more 
painfully  than  his  attempt,  unsuccessful  and  sophistical  as  it  is, 
to  gloss  over  the  conduct  of  James  to  Raleigh.  That  no  sort 
of  reliance  is  to  be  placed,  I  do  not  say  on  his  accuracy,  but  on 
his  veracity  as  an  historian,  and  that  his  sole  object,  in  writing 
that  portion  of  his  history,  was  to  justify  the  Stuarts,  is  dis- 
graceful  enough  to  his  reputation.  But  I  own  his  remarks  on 
James's  conduct  to  Rochester  and  Buckingham,  of  the  true 

good  a  keeper.  I  was  something  dismayed  at  the  first  that  jou  had  no 
servant  of  joiir  own  left  jou ;  but  I  hear  this  knight's  servants  are  very 
necessary.    God  requite  his  courtesies,  and  Grod  in  mercy  look  on  us  I 

"  Yours,  £.  Baleioh." 

Jardine,  cit.  ap.,  toL  1,  p.  492. 

(q)  Letter  of  Secretary  Nannton  to  Coke : — 
"Sir, 

^  I  read  most  of  both  your  letters  to  his  Majesty,  who  allows  well  of 
your  care  and  discretion.  I  hope  you  will  every  day  get  gronnd  of  that 
hypocrite  that  is  so  desirous  to  die,  mortified  man  that  he  is  I  His 
Majesty  was  well  pleased  with  your  past  services ;  he  will  think  long  for 
the  ripening  and  mellowing  of  the  observations  and  conferences  by  which 
you  are  to  work  upon  that  cripple."    Jardine,  loc.  cit. 
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meaning  of  which  he  was  quite  aware,  his  observation,  **  that 
no  one  who  was  not  cynicallj  austere  would  censure  the  king's 
choice  in  his  friends  and  favourites,"  which  he' knew  were  the 
scandal  of  his  court,  licentious  as  it  was,  of  his  queen,  and  of 
the  age,  as  well  as  the  apathy  with  which  he  regards  the 
bottomless  falsehood  and  genuine  baseness  of  James's  character, 
as  exhibited  in  Raleigh's  trial  and  execution,  produce  on  me 
a  stilWstronger  sensation  of  disgust  even  than  his  deliberate 
falsehoods,  and  shew  a  want  of  moral  delicacy,  an  obtuseness 
to  great  and  generous  sentiments,  which  the  most  virulent 
bigotry  might  better  account  for  than  excuse.  It  is  impos- 
sible not  to  regret  that  such  wonderful  abilities,  such  power 
of  writing,  such  capacity  for  seizing  the  true  features  of 
philosophical  history,  should  be  combined  with  an  almost 
absolute  indifference  to  right  and  wrong,  to  truth  and  falsehood, 
to  the  happiness  or  misery  of  the  human  species ;  but,  at  the 
same  time,  we  may  learn  from  so  striking  an  example,  that 
even  the  intellect  of  Hume,  when  it  is  not  supported  by  a  firm 
adherence  to  the  eternal  laws  of  morality,  cannot  rescue  its 
possessor  from  self  contradiction  and  contempt 

Other  English  trials  there  are,  those,  for  instance,  of  Alicia 
Lisle  and  Mrs.  Gaunt,  which  make  the  soul  more  sick  than  this 
of  Sir  Walter  Raleigh,  but  there  is  none  which  sets  the  blood 
more  on  fire  with  indignation.  All  Scotland,  from  the  beginning 
of  time  to  the  present  hour,  has  never  produced  a  single  man  fit 
to  be  named  in  the  same  chapter  of  history  with  him ;  nay, 
even  in  more  favoured  regions,  where  more  highly  gifted  races 
are  settled,  to  whom  refined  taste  and  polished  eloquence, 
and,  above  all,  lofty  aspirations,  which  we  strive  to  attain  by 
painful  toil  and  diligent  cultivation,  and  which,  if  they  are 
not  preserved  among  us  by  constant  efforts,  fidl  away  and 
perish ;  are  natural  and  familiar,  the  spontaneous  growth  of  a 
blessed  soil, — even  there  we  shall  find  very  few  entitled  to 
rank  among  his  competitors.  He  was  the  Themistocles  of 
England ;  and  almost  the  first  act  of  the  Scotch  dynasty,  whom 
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we  had  raised  from  sordid  obscurity  to  the  throne  of  Elizabeth, 
was  to  imprison  and  to  destroy  him, — a  crime  for  which  the 
blood  of  their  whole  race  would  be  an  insufficient  atonement, — 
an  injury  for  which  the  addition  of  a  kingdom  such  as  Scotland 
then  was,  would  haye  been  but  a  poor  compensation, — a  disgrace 
which  the  counsels  of  Pym,  and  Hampden  and  Elliott,  the  death 
of  Charles,  and  the  glories  of  Cromwell,  can  hardly  wash  away ; 
and  if  any  thing  could  add  to  our  notion  of  such  unfathomable 
baseness,  if  any  thing  were  wanting  to  make  our  scorn  and  loath- 
ing for  his  murderer  complete,  it  is  to  find  the  minister  of  James 
actnaUy  taking  credit  in  his  correspondence  with  the  Spanish 
Court  for  Raleigh's  execution,  and  attributing  it  to  his  master's 
desire  to  cultivate  the  friendship  of  the  King  of  Spain.  Nothing 
can  go  beyond  this, — James's  foul  demeanour, — the  disgusting 
letters  he  wrote  to  Somerset  and  Buckingham,  which  Wilson 
tells  us  would  make  the  most  hardened  strumpet  blush,  and 
which  Mr.  Hume  says  in  one  of  those  passages,  not  only  so 
unworthy  of  the  philosopher,  and  so  inconsistent  with  the 
historian,  but  so  scandalously  disgraceful  to  the  man,  none  but 
a  cynic  would  find  fault  with, — are  lost  sight  of  in  the  contem- 
plation of  such  immeasurable  turpitude.  Such  was  the  man 
who  was  told  by  the  Bishop  of  London  that,  after  Christ,  he 
was  the  best  ELing  that  had  ever  reigned,  by  one  of  his  Arch- 
bishops (Whitgift),  that  undoubtedly  he  spoke  by  the  special 
inspiration  of  the  Spirit  of  God,  and  who,  another  Arch- 
bishop (Laud)  declared,  after  his  death,  was,  on  account  of 
his  virtues  and  purity,  beyond  all  doubt  translated  to  Abraham's 
bosom  I  (r) 

(r)  In  Bishop  Williiim8*8  funeral  sermon  on  James,  there  is  an  allusion 
to  the  intimacy  between  James  and  Vllliers — ^bj  whom  (as  Harrington 
thinks)  in  all  probabilitj  James  was  poisoned — so  hideously  reYolting 
that  I  dare  not  cite  It,  nor  can  I  think  of  it  without  shuddering.  But  as 
an  instance  of  flattery  which  does  not  quite  freeze  the  blood,  take  the 
same  bishop's  speech  in  which  he  says,  **  €rod  and  the  King  are  averse  to 
nullities.**  And  again,  *^  Many  times  it  falls  out  with  the  assent  of  Kings 
as  it  does  with  Grod.**  A  Welsh  bishop,  in  a  preface  to  the  Welsh  trans- 
lation of  the  Bible,  apologizes  for  preferring  the  Supreme  Being  to 
James  the  First.    Amos,  p.  509. 
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This  is  the  extract  from  the  letter  of  the  minister  of 
Elizabeth's  successor  to  the  King  of  Spiun : — 

''His  Majes^  has  given  them  (the  Court  of  Spun),  so 
many  testimonies  of  bis  sincere  intentions  towards  them, 
which  he  daily  continues,  as  now  of  latb  causing  Raijsioh 

TO  BE   PUT  TO  DBATH,  CHIEFLT  («)  FOB  GIVINO  THEM   SATIS- 


FACTION." 


Another  trial  which  has  stamped  its  character  on  the  age  is 
that  of  the  Earl  of  Somerset  for  Overbury's  murder.  Before 
I  enter  upon  its  details,  1  will  state,  as  concisely  as  it  is  in  my 
power,  the  events  with  which  the  history  of  this  unhappy  man 
is  immediately  connected,  and  which  led  to  the  termination  of 
his  life  in  a  manner  so  tragical  and  so  appaUing.  Soon  after 
the  accession  of  James,  the  Lady  Frances  Howard,  daughter 
of  the  Earl  of  Suffolk  (Lord  Thomas  Howard,  son  to  the 
Duke  of  Norfolk,  beheaded  under  Elizabeth,  who,  at  the 
time  of  her  trial,  was  Lord  Treasurer),  and  great-niece  of  the 
Earl  of  Northampton  (Lord  Henry  Howard,  brother  to  that 
Duke  of  Norfolk,  a  nobleman  of  great  attainments  and  of 
in&mous  character),  married,  at  the  age  of  fourteen,  the  E^u-l 
of  Essex,  then  of  the  age  of  6fteen  years.  The  consummation 
of  the  marriage  was  delayed,  and  the  Countess  of  Essex  fell  in 
love  in  the  mean  time  with  Viscount  Rochester,  the  patron 
of  Sir  Thomas  Overbury.  An  adulterous  intrigue  was  carried 
on  for  some  time,  and  in  order  to  get  rid  of  all  restraint,  it 
was  at  last  resolved,  with  the  assistance  of  the  English  King^ 
and  English  Bishops,  that  the  Countess  of  Essex,  on  reasons 
notoriously  false  and  frivolous,  should  be  divorced  from  her 
first  husband.  Li  spite  of  the  opposition  of  Abbott,  Archbishop 
of  Canterbury,  who  had  not  lost  all  sense  of  shame,  and  by 
the  violent  and  indecent  interference  of  James  (^),  (this  best  of 
rulers,  if  we  may  believe  Bishop  Bancroft,  after  Christ),  who^ 
to  all  his  other  turpitudes,  added  that  of  pandar  to  his  minion, 

(s)  Rushworth,  vol.  1,  p.  6. 

(/)  Bbhop  Bilson  was  very  active  in  the  same  cause,  and  his  son,  in 
consequence,  was  called  Sir  Nullity  Bilson. 
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— ^the  dhrorce,  to  the  mockery  of  all  Teligion  and  all  law^  was 
prononnoedy  and  the  Coantess  of  Essex  became  the  wife  of  the 
Viacount  Rochester.     There  can  be  no  doubt  that  Overbury 
▼ehemently  remonstrated  against  this  marriage;  and  it  is 
probable  that  his  opposition  was  no  secret  to  the  Countess,  a 
woman  capable  of  every  crime.    There  can  be  no  doubt  also, 
and  this  is  a  point  most  material  to  the  consideration  of  this 
strange  inauspicious  histoiy^  that  James,  for  some  reason  or 
other,  detested   Overbury.     This  antipathy  was  notorious. 
Orerbury,  after  the  death  of  Prince  Henry  (1612),  and  before 
the  marriage  of  his  patron  Somerset,  was  flung  into  the  Tower 
(1613)  by  James's  express  command,  and  there  he  was  poi- 
soned.    Two  years  after  his  death,  when  James  was  weary  of 
his  minion  Somerset,  and  attracted  by  the  handsome  person 
of  the  oourdy  Villiers, — ^in  consequence,  as  was  said,  of  some 
disclosures  fiom  abroad,  a  story  that  I  confess  appears  to  me 
very  improbable,  and  that,  if  all  the  facts  are  examined, 
nobody  can  think  worth  serious  notice,  an  investigation  was 
set  on  foot  into  the  manner  of  Overbury's  death. 

The  proceedings  which  took  place  at  the  trial  of  the  mur- 
derers of  Sir  Thomas  Overbury  are  pregnant  with  mystery 
and  suspicion.  Garbled  as  the  reports  of  the  trial  evidently 
are,  enough  transpires  to  shew  that  there  was  in  all  those 
invested  with  authority.  Lord  Coke  included,  an  earnest  desire 
to  conceal  some  portion  of  the  truth,  to  stifle  some  portion  of 
the  evidence ;  and  that  the  unhappy  man  fell  a  victim  to  the 
fears  or  hatred  of  one  far  more  powerful  than  any  one  whose 
name  appears  upon  the  proceedings. 

Coke  carried  with  him  to  the  Bench  the  same  servility  {t) 
to  the  powerful,  and  virulence  to  the  weak,  which  he  had 
exhibited  at  the  Bar.  As  this  notorious  feet  has  been  disputed 
in  a  quarter  from  which  it  was  natural  to  expect  a  deeper  and 
more  accurate  view  of  this  portion  of  history  than  any  these  pages 
can  present,  I  am  happy  to  be  able  to  fortify  this  my  opinion  by 

(t)  Juxta  adulatio  et  superbia. 
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the  authority  of  the  greatest  constitotional  kwyer  of  our  day,  I 
mean  Mr.  Amos,  m  his  able  and  learned  Work  on  the  trial  of 
Somerset.  But  independently  of  all  authority,  I  shall  prove  this 
statement  by  fiicts,  which  leave  little  to  be  surmised  and  nothing 
to  be  mistaken*  I  shall  prove  that  the  demeanour  of  Scruggs 
on  the  Bench  was  never  more  disgraceful  than  that  of  Coke 
during  these  trials ;  that  in  his  eagerness  to  gratify  James,  he 
scrupled  not  to  run  counter  to  principles  he  himself  laid  down, 
to  take,  in  his  own  affected  phrase,  "auricular  opinions,** 
which  he  told  Bacon  was  illegal  "of  the  judges,"  to  state  what 
he  knew  to  be  fidse,  to  sit  as  judge  in  his  own  case,  to  garble 
depositions,  and  to  browbeat  those  who  were  on  trial  for  their 
lives.  I  shall  also  shew  that  his  disgrace  was  owing,  not  to 
any  display  of  independence,  but  to  his  allusion  to  Prince 
Henry^s  murder,  by  which  the  King  was  terrified  and  provoked. 

Coke  presided  at  the  trial  of  Weston.  He  chaiged  the 
grand  jury  with  the  pedantry  peculiar  to  himself.  The  bill 
was  found,  and  the  prisoner  put  upon  his  trial.  When  asked 
whether  he  was  guilty  or  not  guilty,  he  answered,  "  not  guil^." 
Being  asked  how  he  would  be  tried,  he  said  he  would  be  tried 
by  God.  I  will  now  quote  a  passage  to  shew  how  the  English 
law  punished  this  answer : — 

"  And  so  when  no  persuasions  could  prevail,  the  Lord  Chief 
Justice  plainly  delivered  his  opinion,  that  he  was  persuaded 
that  Weston  had  been  dealt  withal  by  some  great  ones,  guilty 
of  the  same  fact,  as  accessary,  to  stand  mute,  whereby  they 
might  escape  their  punishment;  and,  therefore,  he  commanded 
(for  satisfaction  of  the  world),  that  the  Queen*s  attorney  there 
present  should  declare  and  set  forth  the  whole  evidence, 
without  any  fear  or  partiality ;  and  yet  notwithstanding,  he 
once  more  used  much  persuasion  to  the  prisoner  to  consider 
what  destruction  he  brought  upon  himself  by  his  contempt ; 
and  declaring  unto  him  how  his  offence  of  contempt  was  in 
refusing  his  trial,  and  how  the  laws  of  the  land  had  provided 
a  sharper  and  more  severe  punishment  to  such  offenders  than 
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onto  those  that  were  guilty  of  high  treason;  and  so  he  repeated 
the  form  of  judgment  given  against  such,  the  extremity  and 
rigour  whereof  was  expressed  in  these  words,  ^onere^frigort^  et 
fame.*  For  the  first,  he  was  to  receive  his  punishment  by  the 
law; — to  be  extended,  and  then  to  have  weights  laid  upon 
him,  no  more  than  he  was  able  to  bear,  which  were  by  little 
and  little  to  be  increased. 

'*  For  the  second,  that  he  was  to  be  exposed  in  an  open 
place,  near  to  the  prison,  in  the  open  air,  being  naked. 

''And  lastly,  that  he  was  to  be  preserved  with  the  coarsest 
bread  that  could  be  got,  and  water  out  of  the  next  sink  or 
puddle  to  the  place  of  execution,  and  that  day  he  had  water 
he  should  have  no  bread,  and  that  day  he  had  bread  he  should 
have  no  water ;  and  in  this  torment  he  was  to  linger  as  long 
as  nature  could  linger  out,  so  that  oftentimes  men  lived  in 
that  extremity  eight  or  nine  days ;  adding  further,*  that  as 
life  left  him,  so  judgment  should  find  hinu" 

But  (u)i  it  will  be  said,  in  that  age  similar  absurdities  were 
to  be  found  in  the  law  of  all  countries.  My  answer  is,  first, 
that  the  cruelties  in  the  law  of  other  countries,  shocking  and 
pernicious  as  they  were,  might  answer  some  conceivable 
purpose.  Torture  might  extract  the  truth,  and  contribute,  in 
some  cases,  to  the  detection  of  guilt,  as  well  as  to  the  oppres- 
sion of  innocence,  whereas  it  is  the  peculiar  and  provoking 
distinction  of  many  absurdities  of  our  law,  that  they  arise 
solely  from  a  childish  love  of  form,  and  are  pointed  to  no 
object  or  aim  whatever ;  it  is  not  that  they  are  wrong  means 
to  a  particular  end,  but  that  there  is  no  end  at  all  to  which 
they  are  directed — they  are  mere  wanton,  gratuitous  nonsense. 
For  instance,  how  did  it  forward  the  ends  of  justice  that  the 
prisoner  should  repeat  the  words  **  and  by  my  country,"  before 

(«)  1  find,  though  I  did  not  know  it  when  I  wrote  this  passage,  that 
Solden  baa  made  the  same  remark.  In  oiher  countries,  he  says,  the  use 
of  tortore  b  intelligible ;  with  os  it  is  done  at  command,  without  inquiry 
and  without  an  object. 


174  HISTOBT   OF   THE 

he  was  tried  ?  In  what  way  did  such  articukiied  air  oontribate 
to  the  detection  of  his  guilt?  What  crimes  did  it  reveal? 
What  gap  in  the  evidence  did  it  supply  ?  How  did  it  lighten 
the  duties  of  the  judge,  or  lessen  the  responsibilities  of  the 
jury  ?  You  give  a  man  the  al tentative  of  perishing,  without 
a  trial,  in  torture,  or  of  consenting  to  a  particular  mode  of 
trial.  Of  what  value  is  his  consent?  And  yet,  for  the  sake 
of  this  miserable  fallacy,  that  the  ministers  of  justice  might 
say,  '^Prisoner,  you  have  put  yourself  for  trial  upon  your 
country,  which  country  have  found  you  guilty,"  a  form  of 
expression  which  had  some  meaning  when  it  was  originally 
used,  and  the  prisoner  might  have  chosen  ordeal  or  trial  by 
battle— (either  of  them,  by  the  way,  better  guarantees  of  inno- 
cence than  a  trial  under  the  auspices  of  my  Lord  Coke,  or 
Jeffreys,  or  Saunders), — ^for  the  sake  of  such  solemn  foppeiy 
as  this,  men,  accused  and  untried,  were  subjected  for  centuries 
to  the  most  hideous  tortures.  Secondly,  I  would  remark  that 
this  enlightened  practice  continued  to  be  the  law  of  England 
till  the  twelfth  year  of  George  the  Third  (t)*  Such  were  the 
enlavged,  philosophical  views,  and  such  the  disinterested  love 
of  humanity,  which  characterized  the  members  of  our  Legis- 
lature (u).  And  this  outrage  on  reason  and  humanity  (which^ 
if  the  Encyclopedists  or  Mirabeau  had  invented  it,  would 
have  been  the  topic  of  incessant  invective,  and  have  furnished 
the  enemies  of  freedom  and  of  discussion  with  a  weapon  to 
the  latest  posterity)  continued  to  be  solemnly  enacted  in 
Courts  of  justice,  in  a  country  in  which  sat  a  deliberative 
assembly  composed  of  representatives  freely  chosen  by  the 
people. 

In  Weston's  case,  when  the  trial  did  proceed,  every  species 

(f)  Blackstone  takes  credit  for  its  abolition  then  as  a  proof  of  our 
liberality  I 

(ti)  Lord  Hervej  tells  us,  that  it  was  an  avowed  maxim  of  Sir  B. 
Walpole,  never  to  promote  any  one  in  the  Law  or  the  Church  who  had 
suggested  any  reform  in  either. 
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of  irn^larity  was  committed ;  examinations  of  witnesses,  who 
might  have  been  heard  vivA  voee^  were  read,  confessions  put 
in,  and  Coke  interposed  repeatedly  against  the  prisoner, 
goihy  most  undoubtedly,  but  not  so  guthy  as  others  who 
escaped.  As  a  specimen  of  Lord  Coke's  judicial  integrity, 
take  the  following  passage : — 

''And  for  this  purpose  his  Majesty  hath,  with  his  own 
hand,  written  two  sheets  of  paper  on  both  sides,  concerning 
justice  to  be  administered  to  all  parties  which  were  to  be 
examined ;  which  writing  the  Lord  Chief  Justice  shewed  to 
the  Lord  Mayor,  and  the  rest  of  the  Commissioners ;  and 
then  he  declared  the  King's  justice." 

And  here,  as  it  suited  his  purpose,  he  laid  down  the  follow- 
ing just  and  simple  principles  for  the  direction  of  the  jury : — 

**  That  albeit  the  poisoning  in  the  indictment  is  said  to  be 
with  rosalgar,  white  arsenick,  and  mercury  sublimate,  yet  the 
jury  were  not  to  expect  precise  proof  in  that  point,  shewing 
how  impossible  it  were  to  convict  a  poisoner  who  useth  not  to 
take  any  witnesses  to  the  composing  of  his  sibber  sauces; 
wherefore  he  declared  the  law  in  the  like  case ;  as  if  a  man  be 
indicted  for  murdering  a  man  with  a  dagger,  and  it  fall  out 
upon  evidence  to  have  been  done  with  a  sword  or  with  a 
rapier,  or  with  neither,  but  with  a  staff;  in  this  case  the 
instrument  skilleth  not,  so  that  the  jury  find  the  murder.  And 
so  in  this  prisoner's  case,  if  they  would  be  satisfied  of  the 
poisoning,  it  skilleth  not  with  what." 

Why,  indeed,  it  should  be  necessary  to  state  a  particular 
poison  in  the  indictment,  when  another  poison  might  be 
proved, — what  purpose  was  answered  by  such  a  proceeding, — 
how  it  contributed  to  assist  the  prisoner,  or  fiirther  the  pur- 
poses of  justice,  my  LcfttI  Coke  did  not  state ;  nor,  though  the 
law  in  this  respect  continued  to  be  the  same,  has  any  one 
pointed  out  a  reason  for  a  course  which,  however  analogous  to 
other  portions  of  our  law,  is  scarcely  to  be  vindicated  on  any 
principle  of  sense  or  equity. 
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Before  Weston  had  resolved  to  plead  (v).  Sir  K  Coke 
adopted  a  oourse  of  proceeding  altogether  without  example 
and  without  warrant ;  **he  called  upon  Sir  Lawrence  Hjde, 
the  Queen's  Attorney,  and  those  of  council  for  the  King,  to 
manifest  unto  the  audience  the  guilt  of  Weston  by  his  own 
confession,  and  if,  in  the  declaration  thereof,  they  meet  with 
any  great  persons  whatever,  as  certaznfy  there  were  great  ones 
confederate  in  that  fact,"  he  was  '*  boldly  and  feithfully"  to 
state  what  another  person  had  said  against  them.  Such  a 
proceeding,  if  the  value  of  a  cabbage  had  been  at  stake.  Sir 
K  Coke  well  knew  was  contrary  to  the  first  principles  of 
positive  law  and  of  natural  justice* 

This,  however,  was  done ;  and  Hyde,  encouraged  by  the 
Court,  called  the  marriage  of  the  Earl  of  Somerset,  a  marriage 
made,  as  we  have  seen,  under  the  immediate  auspices  of  the 
King,  and  sanctioned  by  the  authority  of  the  prelates  of  the 
English  church,  <'an  adulterous  marriage;"  and  that  the 
Countess  of  Somerset  (in  no  way  before  the  Court)  '^was  a 
dead  and  rotten  branch,  which,  being  lopt  off,  the  noble 
fieunily  of  Howard  would  prosper  the  better."  All  this  wicked  in- 
justice did  Sir  E.  Coke,  holding  the  scales  of  justice  with  so  firm  a 
hand  as  we  are  told,  allow  to  proceed  without  restraint  or  interrup- 
tion. On  the  23rd  of  October  Weston  pleaded ;  an  event  which 
Sir  E.  Coke  ascribes,  with  his  usual  sincerity,  to  the  immediate 
interposition  of  the  Holy  Ghost,  but  which,  in  all  probability, 
was  owing  to  a  false  promise  of  the  Attorney  GeneraL 
The  examinations  and  confessions  were  read, — a  vdtness  was 
called,  who  repeated  a  speech  of  Weston  to  the  effect  that  he 
hoped  the  great  flies  would  not  escape  if  the  little  ones  were 
caught, — and  Weston  was  convicted.  Sir  E.  Coke's  irr^ular 
proceeding,  in  allowing  the  examinations  to  be  read  before 
the  prisoner  pleaded,  had,  it  seems,  attracted  notice,  for  after 

(r)  This  proceeding,  says  Mr.  Amos,  b  one  of  the  most  irregular  and 
unfair  that  occurs  in  the  history  of  the  English  law.  Trial  of  Somerset, 
p.  879. 
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Weston's  conTiction  he  told  the  jury  the  outrageous  falsehood, 
^that  by  the  laws  of  the  land  they  ought  and  were  bound  to 
do  SOS  notwithstanding  the  greatness  of  any  who  might  thereby 
be  impeached ;"  of  whom,  though  they  had  never  been  placed 
upon  their  trial,  this  upright  judge  went  on  to  say,  with 
equal  taste  and  probity,  that  it  was  *'  unum  crimen,**  but  not 
"  unicum  crimen."  In  the  mean  time,  notwithstanding  Coke's 
dislike  to  '*  auricular  communications"  with  a  judge,  he  kept 
up  a  close  and  anxious  correspondence  with  James  as  to  the 
demeanour  of  the  prisoner. 

In  passing  sentence,  Lord  Coke  went  out  of  his  way  to  assure 
his  audience,  ''that  there  was  no  practice  of  conspiracy  in 
prosecuting  this  business;"  ''he  solemnly  protested  to  God 
that  he  knew  of  none,  nor  of  any  semblance  or  colour  thereof; 
and  therefore  he  much  inveighed  against  the  baseness  and 
unworthiness  of  such  as  went  about  so  untruly  and  wickedly 
to  slander  the  course  of  justice."  Those  who  know  anything 
of  the  character  of  Lord  Coke  will  not  be  disposed  to  attach 
much  importance  to  his  appeal  to  Heaven ;  but  what  this 
passage  of  oflBcious  servility  does  shew  beyond  question  is, 
that  suspicion  was  excited,  that  the  public  murmured,  and 
that  those  murmurs  did  not  spare  Coke's  master.  Nothing 
else  would  have  elicited  such  a  vindication. 

The  next  trial  was  that  of  Mrs.  Turner.  That  she  was  the 
friend  of  that  abandoned  woman,  the  Countess  of  Somerset,  is 
certain ;  and  that  she  was  privy  to  Overbuiy's  death  is  very 
probable :  but  evidence  of  that  crime,  in  the  report  of  her 
trial,  there  is  none:  though  letters  and  conversations,  to 
which  she  was  not  a  party,  were  given  in  evidence  against 
her.  The  oracle  of  English  law,  before  the  jury  were  charged, 
told  the  prisoner,  in  their  presence,  that  she  had  the  seven 
deadly  sins,  viz.,  a  whore,  a  bawd,  a  sorcerer,  a  witch,  a  papist^ 
and  a  murderer. 

Elwes,  the  Lieutenant  of  the  Tower,  was  next  tried.     I 

N 
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incline  to  think  that  the  question  he  put  to  Coke  is  the  true 
statement  of  his  case : — 

''  If  one  that  knoweth  not  of  any  plot  to  poison  a  man,  but 
only  suspecteth^  is  no  actor  or  contriver  himself,  only  imagineth 
such  a  thing ;  whether  such  a  one  be  accessary  to  the  murder  ? 
For  the  words  of  the  indictment  are,  abetting  and  comforting 
with  malice.  Now  if  there  be  any  man  that  charges  me, 
expressly  or  in  direct  terms,  that  I  was  an  abettor;  or  if  the 
Court  shall  think,  in  this  case  which  I  have  put,  that  such  a 
concealing  without  malice  is  an  abetting,  I  refuse  not  to  die, 
I  am  guilty."    This  was  the  sum  of  his  speech. 

Sir  £.  Coke  then,  in  a  passage  which  I  think  must  have 
escaped  the  notice  of  his  biographer,  said  from  the  Bench, — 
**  It  is  not  your  deep  protestations,  nor  your  appealling  to  God, 
that  can  sway  a  jury  from  their  evidence.  .  •  But  to  leave 
you  without  excuse,  and  to  make  the  matter  as  clear  as  may 
be,  here  is  the  confession  of  Franklin  [which  he  then  drew 
out  of  his  bosom],  saying,  This  poor  man,  not  knowing  Sir 
Jervis  should  come  to  his  trial,  this  morning  he  came  unto  me 
at  five  o'clock,  and  told  me,  that  he  was  much  troubled  in  his 
conscience,  and  could  not  rest  all  that  night  until  he  had 
made  his  confession;  and  it  is  such  a  one  [these  were  his 
words]  as  the  eye  of  England  never  saw,  nor  the  ear  of 
Christendom  never  heard." 

*^  In  the  whole  history  of  our  state  trials,  there  is  perhaps 
no  instance  of  such  an  unfair  manner  of  adducing  evidence  as 
that  which  is  here  related,"  is  the  commentary  of  Mr.  Amos, 
which  hardly  can  be  reconciled  with  the  opinion  of  those  who 
would  have  us  believe  that  Sir  £.  Coke's  enormities  as  an 
advocate  were  atoned  for  by  his  purity  as  a  judge.  In  the 
confession  which  Coke  then  proceeded  to  read,  there  was  not 
one  syllable  of  legal  evidence  against  Elwes.  Now  Sir  E. 
Coke  has,  in  his  own  handwriting,  left  an  account  of  his  own 
opinion  of  the  character  of  Franklin,  the  witness  whose  tesd- 
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mony  he  affects  to  consider  so  irresistible,  and  I  doubt  if 
there  exists  anywhere  a  memorial  more  aothentic  of  complete 
depravity.  "  For  Frankfyn  (Coke  writes),  he  is  only  reserved 
far  a  Hme  to  yme  some  Ught  of  this  work  of  darkness.  But  the 
hour  of  your  Justice  and  the  wickedness  of  the  man  is  such  as 
hmg  continuance  of  his  Kfe  cannot  consist  together;  and  therefore, 
after  a  conveniejU  time,  when  as  much  as  can  be  is  extracted 
from,  htm,  as  can  be,  execution  shall  be  done,  and  your  Majesty 
never  troubled  therewith/*  This  passage  is  in  the  letter  to  the 
King,  for  the  *' auricular  system"  was  extended  to  every 
prisoner  without  exception  (tr). 

(w)  ^  Lord  Chief  Justice  Coke. 
**  Right  trust  J  and  welbeloTed  Councellor.    Trusty  and  welbeloved 
we  greet  jou  well.    We  have  received  jour  letter  of  the  19th  of  this 
month,  wherein  you  give  us  a  large  account  to  our  good  satisfaction  of 
your  late  proceedings  with  Weston ;  which  they  give  us  cause  to  be  most 
heartily  sorry  that  the  least  touch  of  so  foul  a  fact  should  fall  upon  the 
honor  and  reputaiUm  of  any  thai  hMeth  so  near  a  place  about  our  person ; 
so  do  we  give  God  thanks,  and  withall  commend  your  industry  and 
endeavours  that  the  truth  is  discovered,  that  thereby  so  heinous  and 
wicked  an  ofience  may  receive  in  due  time  condigne  and  exemplary 
punishment.    We  have  great  reason  to  approve  as  we  do  the  moderation 
and  discretion  which  you  have  used  in  the  whole  course  of  your  proceed- 
ings against  Weston,  towards  whom  we  require  you  even  in  Christian 
charity  to  employ  your  best  endeavours,  both  by  sending  able  and  worthy 
preachers  to  him,  and  by  your  own  exhortations  to  make  him  sensible  of 
the  danger  of  his  soule  if  he  shall  persist  in  this  contumacy,  not  to  submit 
himself  to  the  trial  of  the  law ;  but  if  you  shall  find  him  still  to  continue 
stubborn  and  obstinate,  which  Grod  forbid,  then  we  do  require  you  without 
delay  to  proceed  to  judgment,  which  our  will  and  pleasure  is  should 
punctually  be  executed,  according  to  the  strictness  and  rigour  of  the  law, 
whereof  you  are  before  to  forewarn  him ;  for  why  should  pity  be  taken  of 
the  body  of  that  man  who,  for  want  of  grace,  hath  no  commiseration  of 
his  own  soule.    And  because  we  concurr  in  opinion  unih  youj  that  Weston 
having  neither  lands  nor  goods  to  lose,  by  practice  hath  bin  wrought  to 
ibis  obstinacy,  perhaps  upon  this  sinister  suggestion,  that  the  accessory 
cannot  be  called  in  question  unless  the  principal  be  first  condemned,  we 
do  require  you  our  Chief  Justice,  and  the  Lords  who  are  joined  in  com- 
mission with  you,  to  examine  Weston  himself,  if  no  man  hath  practised 
with  him,  be/ore  whose  arraignment  on  Monday  next  you  may  likewise 
examine  aU  other  parties  against  whom  you  may  conceive  just  suspitionf 

N  2 
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Sir  Gervas  Elwes's  defence  was  in  sabstance  this.     **  If  I 
be  guilty,  my  Lord  SofFoIk,  who  is   not  even  accused,  the 


mamely,  the  Earl  of  Somerset  and  the  lady  his  vri/e,  ichom  am  like 
y<m  are  to  examine  on  those  points  meniioned  in  the  former  letters  of  (he 
Commissioners  in  this  particular;  you  may  remonstrate  unto  them  hovr 
unworthy  a  thing  it  is  in  the  state  they  now  stand,  to  heap  sin  upon  sin, 
and  to  charge  their  consciences  with  the  apparent  danger  of  the  damning 
of  the  soule  of  that  miserable  wretch,  who,  as  he  hath  bin  the  nmrderer  of 
another,  so  now  will  be  the  murderer  of  himself ;  whereby  let  them  know 
they  can  little  relieve  themselves,  if  they  shall  be  found  guilty,  for  which 
we  profess  we  shall  be  heartily  sorry.  This  being  our  resolution,  to  use 
all  lawful  courses  that  the  foulness  of  this  fact  be  sounded  to  the  deptk,  that 
for  the  discharge  of  our  duty,  both  to  God  and  man,  the  innocent  may  be 
cleared,  and  the  nocent,  as  the  nature  of  the  offence  shall  deserve,  may 
severely  be  punished. 

"  To  our  right  trusty  and  welbeloved  Councellor  Sir  Edward  Coke, 
Knight,  our  Chief  Justice  of  England,  and  to  our  trusty  and 


welbeloved  the  Judges  of  our  Bench. 


f» 


**  Most  Gracious  Sovereign, 

'^I,  your  Chief  Justice,  do  in  most  humble  manner  inform  your 
Majesty,  that  according  to  your  Majesty^s  most  princely  and  christian 
consideration  and  care  to  save  Richard  Weston*s  soul,  the  Bishop  of 
London,  on  Saturday  last,  and  the  Bishop  of  Ely,  on  Sunday,  spent  a 
long  time  with  him,  using  all  the  strength  and  fire  of  persuasion  they 
could,  and  yet  to  their  seeming  profited  nothing,  bat  left  him  obstinate 
and  undurate.  The  Bishop  of  Ely  offered  him  to  fetch  any  Jesuit  or 
priest  out  of  some  of  the  prisons,  who  would  [as  he  assured  himself]  come 
with  him  in  the  grounds  of  his  perswasion,  to  whom  he  answered,  that  if 
the  Bishop  of  London  and  the  Bishop  of  Ely  could  not  perswade  hiui, 
neither  Jesuit  nor  priest  should  do  it.  But  yesterday  morning,  upon 
speech  with  the  SherifTs  servant  [by  the  instance  of  the  Holy  Ghost],  he 
offered  to  put  himself  upon  the  country ;  and  when  he  had  affirmed  so 
much  to  the  Sheriff  [who  had  dealt  honestly  in  the  cause],  he  said 
withall,  I  hope  they  do  not  make  a  net  to  catch  the  little  fishes  as  flies, 
and  let  the  great  go. 

"  According  to  our  commission,  and  your  Majesty's  direction,  yesterday 
we  proceeded  against  him,  who  willingly  put  himself  upon  God  and  the 
country,  and  thereupon  a  very  substantial  and  understanding  jury  was 
returned  and  sworn ;  all  the  confessions  and  testimonies  were  read  dis- 
tinctly and  planely,  and  he  openly  and  freely  acknowledged  all  his  con- 
fessions to  be  subscribed  by  his  mark,  and  that  they  were  all  true,  and 
were  taken  with  mildeness  and  gentle  means,  without  any  threatning  and 
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L-ord  Treasurer,  and  father  of  the  Countess  of  Somerset,  b 
still  more  so,  as  I  can  prove  by  his  letters,  which  are  in  my 

hard  words.     After  the  evidence  given  for  your  Majesty,  the  prisoner 

was  patientlj  heard  as  long  as  he  would  speak,  and  in  the  end  being 

demanded  if  he  would  speak  any  more,  and  if  he  would  he  should  be 

heard,  he  openly  acknowledged  his  said  former  words,  namely,  I  hope 

they  do  not  make  a  net  to  catch  the  little  fishes  as  flies,  and  let  the  great 

go»  and  said  he  could  say  no  more.    Whereupon  the  jury  departed  from 

the  Bar,  and  after  a  mature  time  of  deliberation  they  returned,  and  with 

one  consent  found  him  ^guilty.    Whereupon  judgment  is  given,  and 

execution  awarded,  and  in  the  mean  time  especial  care  is  commanded  to 

be  taken  for  the  saving  of  his  soule.    And  this  b  the  true  manner  and 

order  of  our  proceeding.    What  a  multitude  were  present,  how  they  were 

satisfied,  and  how  your  Majesty's  justice  was  applauded,  we  leave  it  to 

the  report  of  others.    And  we,  according  to  our  most  bounden  duty,  shall 

ever  pray  to  the  Almighty  for  your  Majesty  in  all  prosperous  and  happy 

state  long  to  continue.     From   Sergeant's  Inn,  this  present  Tuesday 

morning,  the  24th  of  October. 

*^  Your  Majesty's  most  humble  subjects  and  servants, 

"  Edw.  Cokb.  Jo.  Cbok£. 

*'  Jo.  DoDDSiBO.       Rob.  Houghton. 

*'^  To  the  King's  most  excellent  Majesty. 

**  [Indorsed].    From  my  Lord  Coke  and  the  Judges  of  the 

"  Bench  to  his  Majesty." 


**  Upon  reading  of  the  examinations  subscribed  by  himself,  he  could 
deny  none  of  them,  and  confessed  that  he  had  been  mildly  and  temperatly 
dealt  withal] .  If  he  shall  persist  in  his  contumacy,  we  most  humbly  desire 
your  Majesty's  directions  whether  we  shall  proceed  in  judgement  and 
execution  against  him  on  Monday  or  no ;  and  if  we  shall,  whether  it  be 
not  your  Majesty's  pleasure  he  shall  be  executed  according  to  the  judge- 
ment of  the  law.  And  I,  your  Chief  Justice  [albeit  I  had  no  warrant 
therefore],  was  bold  in  manifestation  of  your  Majesty's  zeal  to  justice  to 
publish  your  Majesty's  prim  and  pertinent  direction  and  interrogatories 
written  with  your  own  grand  hand,  for  the  finding  out  of  this  foul  fact, 
which  [as  the  sequel  show]  had  an  extraordinary  blessing  of  Grod,  and 
which  very  many  desired  to  see.  And  I,  your  Chief  Justice,  did  further 
remember  the  famous  and  worthy  example  of  the  Lord  Sonquer.  And 
albeit  your  Majesty  had  highly  advanced  out  of  your  princely  favor  the 
now  Earl  of  Somersett  to  great  dignities  and  estate,  yet  your  Majesty, 
out  of  your  respect  to  justice,  suffered  the  course  of  law  to  proceed 
against  him,  and  that  he  was  justly  committed  to  the  Dean  of  Westmin- 
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poesesBion.  He  and  his  uncle,  the  Eail  of  Northampton, 
whose  letters  to  Rochester  you  have  read  against  me,  ap- 
pointed Weston,  by  whom  the  murder  was  perpetrated,  to  the 
situation  which  gave  him  the  opportunity  of  its  peqietratioo, 
not  L  I  took  Sir  Thomas  Overbuiy  into  my  custody  uoder 
the  express  order  of  the  King,  communicated  to  me  by  the 
Earl  of  Northampton,  to  whom  I  gave  an  account  of  the 
prisoner's  conduct  It  is  true  that  I  once  suspected  an  inten- 
tion of  foul  play  on  the  part  of  Weston  ^  but  I  remonstrated 
with  Weslon.     He  expressed  contrition ;  and  I  supposed  that 

iter's  house,  under  the  safe  custody  of  Sir  Oliyer  St.  Jdin,  and  tlie 
Countess  also  restrained  of  her  liberty. 

*'  But  we  all  certify  your  Majesty,  that  in  the  carriage  of  the  whole 
cause  there  appeared  not  to  us  any  shadow  or  spark  of  conspiraey^  com- 
bination, or  plot  to  scandalize  or  lay  an  aspersion  upon  any,  but  that  the 
proceeding  had  been  just,  orderly,  and  honorable.  And  with  what  great 
applause  your  Majesty's  princely  zeal  of  justice  therein  was  of  all  the 
hearers  acceptedi  it  much  rejoiced  our  hearts  to  behold.  And  we  shall 
continually  pray  to  the  Almighty  for  your  Majesty  in  all  prosperous  and 
happy  estate  long  to  continue.  19th  October,  161^,  at  nine  of  the  clock. 
^  Your  Majesty's  most  humble  and  faithful  subjects  and  senranta, 

^  Edw.  Ck)Ks.  Jo.  Cbokjb. 

**  Jo.  DoDDBiDG.        Rob.  Hocghtoh. 

^  To  the  King's  most  excellent  Majesty. 

**  [Indorsed].    From  my  Lord  Chief  Justice  and  the  Judges 

"  of  the  Bench  to  his  Majesty." 


The  Commissioners'  Report  to  the  King  touching  the  Earl  of  Somerset : 
**  We  are  of  opinion  that  there  is  vehement  suspicion,  and  that  the 
matter,  upon  consultation  of  the  examinations  and  testimonies,  is  pr^;nant 
against  the  Earl  of  Somerset  for  being  accessory  to  the  poisoning  of  Sir 
Thomas  Overbury  before  the  fact  done ;  and  we  had  resolved  to  have 
committed  the  Earl  to  the  Tower,  before  his  Majesty's  coming  to  White- 
hall, if  he  had  not  had  the  custody  of  the  scales  and  other  ensignes  and 
ornaments  of  the  King's  special  favor.  And  the  said  seales  and  ensignes 
being  taken  from  him,  we  held  it  necessary  that  the  said  Earl  be 
committed  to  the  Tower. 

"  T.  EixBSMBBE,  Cane.        Zouchx. 

"  Lbkox.  E.  Coxe. 
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he  had  abandoned  bis  design.  Encouragement  he  had  none 
from  me.  K  the  murder  was  committed  at  the  instigation  of 
the  £arl  of  Suffolk's  daughter,  and  the  Earl  of  Suffolk  gave 
the  murderer  the  means  of  committing  the  crime,  how  am  I 
responsible?  Why  is  he  at  liberty?  So  &r  from  conniving 
at  the  crime,  I  was  the  first  person  who  gave  the  intelligence 
^vhich  led  to  Weston's  conviction.  Whatever  I  might  suspect, 
I  had  no  share  in  the  transaction." 

Elwes  gave  a  darker  aspect  to  the  whole  transaction ;  he 
^Bvas  a  man  of  superior  rank  and  ability  to  the  criminals  who 
had  hitherto  been  tried  for  their  share  in  the  murder  of  Over- 
bury  ;  he  was  not  so  easily  to  be  daunted  by  the  demeanour 
of  the  Chief  Justice.     He  resolved  to  lay  bare  what  he  knew 
of  the  conduct  of  those  of  whom,  whether  their  accomplice  or 
not,  he  was  certainly  to  be  the  victim.     He  accused  the  Lord 
Treasurer.  "  If  I  be  in  the  plot,"  said  he,  "  the  Lord  Treasurer 
is.  I  have  his  letter  to  shew ;  in  it  he  called  me  to  his  lodging. 
My  wife  has  the  letters  from  my  Lord  Treasurer." 

Coke,  this  upright  judge,  told  him,  that  '^  his  accusation  of 
the  Lord  Treasurer  was  most  malicious,  for  in  the  examinations 
he  had  taken,  and  in  all  the  exact  speech  he  could  work  for 
finding  out  the  truth,  he  saw  not  that  honourable  gentleman 
any  way  touched.  No  viva  voce  evidence  was  brought  against 
Elwes.  letters  fi'om  the  Earl  of  Northampton  to  Rochester 
were  read  against  him ;  and  the  statement  of  Franklin.  He 
told  Lord  Coke,  *'  You  have  not  observed  your  own  rule  in 
my  case ;  you  have  paraphrased  upon  every  examination ;  you 
have  aggravated  every  evidence,  and  applied  it  to  me,  so  that 
I  stand  clearly  condemned  before  I  be  found  guilty.'*  He  was 
convicted  and  executed. 

Franklin  was  next  convicted  on  his  own  confession ;  and 
Coke  wrote  an  elaborate  letter,  describing  his  conduct  at  the 
trial  to  the  King. 

But  before  this  trial  he  had  already  committed  an  act  of 
unparalleled  injustice  by  sitting  as  judge  in  his  own  cause — 
on  Lumsdcn,  Hollis,  and  Wentworth,  in  the  Star  Chamber. 
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The  two  latter  were  charged  (x)  with  having  questioned  Weston 
at  his  execution,  and  Sir  John  Hollis  of  having  said  at 
Weston's  trial,  that  if  he  were  on  the  jury  he  should  not  know 
what  to  do.  Lumsden  was  accused  of  having  addressed  a 
letter  to  the  King,  reflecting  on  the  conduct  of  Coke  in 
publishing  the  evidence  against  the  prisoner  before  his  trial, 
which  natural  ebullition  of  an  honest  nature  Lord  Bacon 
termed  <'  an  empoisonment  of  the  ELing's  ear."  Sir  £.  Coke 
remarked,  that  *'he  who  infuses  into  his  Majesty's  ear  the  least 
suspicion  of  his  judges,  commits  a  kind  of  treason."  He  asked 
Hollis,  "Quae  tanta  fuit  Tyburn  tibi  causa  videndi?"  He 
related  how  two  lines  of  Ovid  had  cured  him,  Coke,  of  going 
to  see  executions :  it  is  unlucky  that  he  found  none  to  cure 
him  of  seeing  prisoners  tortured.  He  applied  to  himself,  with 
regard  to  his  judicial  conduct,  the  words  of  Abimelech,  '*  In 
reis  Domine  quod  feci  in  simplicitate  cordis  et  munditie 
manuum;"  and  he  ended  by  "exhorting  gentlemen  to  take 
heed  how  they  fell  into  discourses  of  these  businesses  at  their 
chambers,  for  if  a  man  speak  irreverently  of  justice  in  these 
matters,  the  bird  that  hath  wings  will  reveal  it"  Could  an 
emissary  of  Philip  the  Second  say  more  ?  Hollis  was  fined 
lOOOi,  and  imprisoned  a  year;  Wentworth  1000  marks,  and 
imprisoned  a  year;  Lumsden  was  fined  2000  marks,  im- 
prisoned for  a  year,  and  moreover  until  he  should  before  the 
King's  Bench  submit  himself,  confess  his  fault,  and  produce 
his  authors.  Mr.  Amos  makes  the  following  remarks  on  this 
little  episode  in  the  life  of  the  judge  who,  fix)m  pure  love  of 
justice,  abhorred  auricular  communications: 

"  Our  judicial  annals,"  remarks  Mr.  Amos,  "  happily  do  not 
present  any  other  case  in  which  the  first  principles  of  justice 
have  been  so  flagrantly  violated  as  in  this  instance,  in  which 
we  find  Sir  £.  Coke  giving  judgment  in  what  was  emphatically 
his  own  cause.  It  is  not  to  be  wondered  at  that  he  should 
have  designated  a  complaint  made  of  his  own  official  conduct 
a  **  kind  of  treason."     But  the  sentencing  Mr.  Lumsden  to 

(ar)  Whitelocke,  p.  295. 
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make  a  submission  for  this  offence,  before  himself  sitting  at 
Westminster^  might  have  been  thought  revolting  to  any  mind 
capable  of  regarding  any  consideration  but  the  impulses  of  its 
own  passions." 

The  only  occurrence  in  our  judicial  annals  at  all  simUar  to 
the  conduct  of  Sir  E.  (/oke  in  this  proceeding  is  that  of  Chief 
Justice  Serous,  in  the  reign  of  Charles  the  Second,  who 
bound  over  Richard  Radley  to  appear  before  the  Court  of 
Kingl's  Bench,  for  having  said  to  one  Robert  Raylett,  **If  you 
think  to  have  the  money  you  have  overthrown  me  in,  you 
may  go  to  my  Lord  Scroggs,  for  he  has  received  money 
enough  of  Dr.  Wakeman  for  his  acquittal." 

The  next  trial,  that  of  Sir  Thomas  Monson,  exhibited 
James  in  a  light  still  more  suspicious  and  degrading.  Weldon 
— and  it  should  be  remembered  that  Weldon's  accounts  of 
all  that  is  most  suspicious  have  received,  since  the  publication 
of  the  Losely  Papers,  authentic  corroboration — gives  us  the 
following  narrative: 

**  The  next  that  came  on  the  stage  was  Sir  Thomas  Monson ; 

but  the  night  before  he  was  to  come  to  his  tryall,  the  King, 

being  at  the  game  of  Maw,  said.  To-morrow  comes  Tom 

Monson  to  his  tryall ;  Yea,  said  the  King's  Card-holder,  where 

if  he  doe  not  play  his  master-prize  your  Majesty  shall  never 

trust  me ;  this  so  run  in  the  King's  mindey  as  the  next  game 

he  said  he  was  sleepy,  and  would  play  out  that  set  next  night ; 

the  Gentleman  departed  to  his  lodging,  but  was  no  sooner 

gone,  but  the  King  sent  for  him ;  what  communication  they 

had  I  knew  not,  (yet  it  may  be  can  more  easily  guesse  than 

any  other),  but  it  is  most  certaine,  next  under  God,  that 

Gentleman  saved  his  life,  for  the  King  sent  a  post  presendy 

to  London,  to  let  the  Lord  Chiefe  Justice  know  he  would  see 

Monson's  examination  and  confession,  to  see  if  it  were  worthy 

to  touch  his  life  for  so  small  a  matter ;  Monson  was  too  wise 

to  set  anything  but  faire  in  his  confession ;  what  he  would 

have  stab'd  with  should  have  been  (viva  voce)  at  his  arraign- 
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ment*  The  King  sent  word  he  saw  nothing  worthy  of  deaths 
or  of  bonds,  in  his  accusation  or  examination.  Cook  was  so 
mad  he  could  not  have  his  will  of  Monson,  that  he  said.  Take 
him  away,  we  have  other  matters  against  him  of  an  higher 
nature ;  with  which  words  out  issues  about  a  dozen  warders  of 
the  Tower,  and  tooke  him  from  the  barre ;  and  Cook's  malice 
was  such  agunst  him,  as  though  it  rained  extreamly,  and 
Monson  not  well,  he  made  him  goe  afoot  fix>m  the  Guild-Hall 
to  the  Tower.''  Now  this  account  is  confirmed  by  the 
narrative  of  Coke's  grandson,  which  I  place  in  the  note  (x\ 
that  the  reader  may  compare  it  with  Weldon's,  and  by  the 

(x)  "^  Sir  Edward  lay  then  at  the  Temple,  and  measured  out  his  time 
at  regular  hours,  two  whereof  were  to  go  to  bed  at  nine  o'clock,  and  in 
the  morning  to  rise  at  three.  At  this  time  Sir  Edward's  son,  and  some 
others,  were  in  Sir  Edward's  lodging,  but  not  in  bed,  when  the  messenger, 
about  one  in  the  morning,  knocked  at  the  door,  where  the  son  met  him, 
and  knew  him :  says  he, '  I  come  from  the  King,  and  must  immediately 
speak  with  your  father.*  *  If  you  come  from  ten  kings,'  he  answered,  *•  you 
shall  not ;  for  I  know  my  father's  disposition  to  be  such,  that  if  he  be 
disturbed  in  his  sleep,  he  will  not  be  fit  for  any  business ;  but  if  you  will 
do  as  we  do,  you  shall  be  welcome ;  and  about  two  hours  hence  my  father 
will  rise,  and  you  then  may  do  as  you  please,'  to  which  he  assented. 

"  At  three  Sir  Edward  rung  a  little  bell,  to  give  notice  to  his  servant 
to  come  to  him ;  and  then  the  messenger  went  to  him  and  gave  him  the 
King's  letter,  and  Sir  Edward  immediately  made  a  warrant  to  apprehend 
Somerset,  and  sent  to  the  King  that  he  would  wiut  upon  him  that  day. 

'*  The  messenger  went  back  post  to  Royston,  and  arrived  there  about 
ten  in  the  morning.  The  King  had  a  loathsome  way  of  lolling  his  arms 
about  his  favourites'  necks,  and  kissing  them;  and  in  this  posture  the 
messenger  found  the  King  with  Somerset,  saying,  ^  When  shall  I  see  thee 
again  ?'  Somerset  then  desinging  for  London,  when  he  was  arrested  by 
Sir  Edward's  warrant.  Somerset  exclaimed, '  that  never  such  an  afiront 
was  offered  to  a  Peer  of  England  in  the  presence  of  the  King.'  *  Nay, 
man,'  sfud  the  Eling,  *  if  Coke  sends  for  me,  I  must  go ;'  and  when  he  was 
gone, '  Now  the  Deel  go  with  thee,'  s^d  the  King,  '  for  I  will  never  see 
thy  face  any  more.' 

^*  About  three  in  the  aflernoon  the  Chief  Justice  came  to  Royston ;  and 
so  soon  as  he  had  seen  the  King,  the  King  told  him  that  he  was  acquainted 
with  the  most  wicked  murder  by  Somerset  and  his  wife  that  was  ever 
perpetrated,  upon  Sir  Thomas  Overbury ;  and  that  they  had  made  him  a 
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following  passage  from  a  letter,  in  Coke's  own  handwriting,  to 
King  James,  which,  if  it  existed  alone,  would  be  sufficient  to 
shew  that  his  objection  to  '*  auricular  taking  of  oplQions"  was 
mere  hypocrisy.    It  is  to  this  effect: 
Most  Gracious  Sovereign, 

That  your  Majesty  may  not  impute  any  negligence  to 
me  in  those  things  that  concern  ray  place,  and  especially 
when  it  concerns  your  Majesty,  I  have  sent  herewith  Mr. 
Septon's  examination,  which  was  taken  by  roe  long  before 
Mr.  Secretary's  letters,  which  I  received  at  twelve. 

'^This  letter  written  to  Sir  W.  Monson,  surmising  your 
Majesty's  censure  touching  the  weakness  of  the  evidence  against 
Sir  Thomas  Monson,  hath  wrought  an  extreme  obstinacy  in 
Sir  Thomas  Monson,"  &c. 

This  corroborates  Weldon's  statement,  and  shews  that  the 
King  had  written  to  the  Lord  Chief  Justice  touching  the 
case  of  Sir  Thomas  Monson.  The  following  account  of  the 
trial  has  been  preserved  to  us: 

**  When  he  came  to  the  bar,  he  made  a  motion  to  the  Lord 
Chief  Justice;  That  whereas  he  had  written  unto  his  Lordship 
to  ask  the  Lord  Treasurer  two  questions,  which  my  Lord 
would  do;  he  desired  then  an  answer,  and  that  Sir  Robert 
Cotton  might  be  present. 

^*  After  the  questions  were  read,  he  was  indicted  for  con- 
spiring with  Weston  to  poison  Sir  Thomas  Overbury;  to 
which  he  pleaded.  Not  Guilty,  and  would  be  tried  by  God 
and  his  country. 

''Then  the  Lord  Chief  Justice  addressed  his  speech  to 
Sir  Thomas  Monson,  saying,  Whereas  you  name  my  Lord 
Treasurer;  every  man's  fame  is  dear  unto  him,  and  he  hath 
ever  been  honourable,  you  shall  hear  what  he  hath  answered 

pimp,  to  carrj  on  their  bawdry  and  murder ;  and  therefore  commanded 
the  Chief  Jiutice  with  all  the  scratinj  possible,  to  search  into  the  bottom 
of  the  oonspiracj,  and  to  spare  no  man,  how  great  soever ;  concluding, 
*  God*s  curse  be  upon  you  and  yours,  if  you  spare  any  of  them !  and  God*s 
curse  be  upon  me  and  mine,  if  I  pardon  any  one  of  thcmP"  And  see 
Whitelocke,  p.  295. 
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lo  my  letter, — *  After  my  hearty  commendations,  I  have  heard 
that  Sir  Thomas  Monson  thinks  I  can  clear  him,  but  I  know 
nothing  of  him  to  accuse  or  excuse  him ;  but  I  hope  he  is  not 
guilty  of  so  foul  a  crime.' — You  hear  (quoth  he)  that  he  will 
neither  accuse  you  or  excuse  you." 

Monson. — "  1  do  not  accuse  the  Lord  Treasurer  nor  calum- 
niate him,  for  I  know  he  is  very  honourable,  but  I  desire  to 
have  an  answer  to  my  two  questions. '^ 

Lord  Chief  Jttstice. — **You  shall  hear  more  of  that  when 
the  time  serveth ;  do  you  as  a  Christian,  and  as  Joshua  bad 
Achan,  ^  My  son^  acknowledge  thy  sin,  and  give  glory  to  God^l^ 

Monson. — "If  I  be  guilty,  I  renounce  the  King's  mercy 
and  God's ;  I  am  innocent" 

Lord  Chief  Justice. — *'  TTiere  is  more  against  you  than  you 
know  of^ 

Monson. —  "If  I  be  guilty,  it  is  of  that  I  know  not" 

Lord  Chief  Justice. — "Poi*  are  popish;  that  pulpit  was  the 
pulpit  where  Garnet  died,  and  the  Lieutenant  as  firmly ;  I  am 
not  superstitious,  but  we  will  have  another  pulpit." 

Doderidge. — "It  is  an  atheist's  word  to  renounce  God's 
mercy;  you  must  think  the  change  of  your  lodging  means 
somewhat" 

Hyde. — "I  have  looked  into  this  business,  and  I  protest, 
my  Lord,  he  is  as  guilty  as  the  guiltiest" 

Monson. — "There  was  never  man  more  innocent  than  I;  in 
this  I  will  die  innocent" 

"The  Lord  Chief  Justice  (y)  having  at  this  trial  let  drop 

(y)  **  It  was  intended  the  law  should  run  in  its  proper  channell,  but 
was  stopt  and  put  out  of  course  by  the  folly  of  that  great  clerke,  though 
no  wise  man,  Sir  Edward  Cooke,  who,  in  a  vaine  glorious  speech,  to  shew 
his  vigilancy,  enter  into  a  rapture  as  he  then  sat  on  the  Bench,  saying, 
God  knows  what  became  of  that  sweet  babe  Prince  Henry  [but  I  know 
somewhat] ;  and  subelt,  in  seabchino  the  cabinets,  he  lighted  on 

SOME  PAPEBS  that  SPAKB   PI^IN  IN  THAT  WHICH  WAS  EYEB  WHISPEBED  ; 

which,  had  he  gon  on  in  a  gentleway,  would  have  falne  in  of  themselves, 
not  to  have  been  prevented,  but  this  folly  of  his  tongue,  stopt  the  breath 
of  that  dincovert/^  of  thai  so  fouLe  a  murder ^  which,  I  fear,  cryes  still  for 
vengeance"     Weldon. 
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some  insinuations  that  Overbury's  death  had  somewhat  in  it 
of  retaliation^  as  if  he  had  been  guilty  of  the  same  crime 
against  Prince  Henry,  Sir  Thomas  Monson's  trial  was  laid 
aside,  and  himself  soon  after  set  at  liberty;  and  the  Lord 
Chief  Justice  was  rebuked  for  his  indiscretion^  and  before  the 
next  year  expired  removed  from  his  post^ 

This,  and  not  his  resistance  about  the  '^commendamS|''(^) 
was  the  cause  of  Sir  £.  Coke's  disgrace ;  and  I  must  (z)  say 
that  I  am  astonished  in  a  writer  of  Lord  Campbells  known 
accuracy,  research,  aud  acuteness,  to  meet  with  such  a  pas- 
sage as  the  following:  ^^When  all  the  other  judges  basely 
succumbed  to  the  mandate  of  a  sovereign  who  wished 
to  introduce  despotism  under  the  forms  of  juridical  proceeding, 
he  did  his  duty  at  the  sacrifice  of  his  office."  Now  I  think  it 
as  clear  and  certain,  and  incontrovertible,  as  any  fact  related 

(<y)  '*Sir  Thomas  Monson,  another  of  the  Countess's  agents  in  the 

poisoning  contriyance,  was  arraigned  for  it^  but  his  good  luck  was,  that 

at  his  trial  the  Lord  Chief  Justice  Coke  brake  forth  to  an  expression, 

intimating  from  the  Earl  of  Northampton's  assuring  the  Lieutenant  of 

the  Tower,  that  the  making  away  of  Overbury  would  be  acceptable  to  the 

King,  or  from  some  other  hint  that  Overbury's  untimely  remove  had 

something  in  it  of  relation,  as  if  he  had  been  guilty  of  the  same  crime 

against  Prince  Henry.    Upon  this,  Monson's  trial  was  laid  aside,  and  the 

Chief  Justice^s  wings  were  cUpty    Whitelocke,  p.  295.    Lord  Campbell 

has  followed  Blackstone,  who,  with  all  his  great  merit  as  a  writer,  is  by 

no  means  a  very  safe  guide  on  such  a  subject.    Coke's  tenacity  for  the 

jurisdiction  of  the  Court  of  Queen's  Bench,  arose  solely  fr^m  his  own 

pedantry,  vanity,  and  self-importance.     His  resistance  on  the  matter  of 

commendams  flowed  from  the  same  source  as  his  absurd  and  unjustifiable 

attack  on  Chancellor  EUesmere ;  neither  had  any  thing  to  do  with  his 

disgrace. 

(z)  There  can  not  be  a  doubt  that  James  spoke  the  exact  truth  when 
he  sfud,  **  he  is  the  fittest  instrument  for  a  tyrant  that  is  to  be  found  in 
England."  His  exertions  as  a  member  of  Parliament,  in  the  cause  of 
constitutional  freedom,  were  owing  entirely  and  exclusively  to  mortified 
vanity  and  reiterated  disappointment;  and  giving  Williams  the  Great 
Seal,  it  is  curious  that  he  retained  the  same  habit  of  adulation  as  a  patriot. 
He  called  Buckingham  **our  Saviour,"  as  Lord  Clarendon  tells  us  in 
great  scorn. 


190  HISTORY   OF   THE 

in  history, "  that  Lord  Coke  was  not  disgraced  for  resisting  the 
mandate  of  a  sovereign,"  but  for  an  injudicious  speech,  which 
he  meant  for  adulation,  but  which  "caught  the  conscience  of 
the  King." 

Secondly.  That  the  man  who  destroyed  prisoners,  by  gar- 
bling extracts  of  their  statements,  was  not  a  murderer  only, 
but  an  assassin,  and,  therefore,  was  not  deterred  by  any  sense 
of  duty  or  of  right  from  performing  any  function  imposed 
upon  him  by  his  Sovereign. 

Thirdly.  That  his  resistance  to  the  will  of  James  proceeded 
not  from  love  of  justice,  but  from  hatred  of  Bacon. 

Fourthly.  That  so  far  from  iniroducing  such  a  system  as 
Lord  Campbell  mentions,  James  found  it  established  with 
almost  every  other  device  that  could  tend  to  oppress  innocence, 
and  that  it  continued,  with  many  other  such  practices  to  the 
days  of  Lord  Mansfield. 

And  lastly.  That  Coke,  on  and  off  the  Bench,  was  ready 
to  connive  at  any  practice  however  ne&rious,  in  spite  of  his 
own  recorded  judgment,  except  when  his  infernal  temper  and 
detestation  of  Bacon's  great  qualities  flung  him  off  his  bias. 

But  that  Lord  Campbell's  veneration  for  his  learned  pre« 
decessor,  in  the  office  of  Attorney  General,  has  cast  a  mist 
over  his  judgment  no  one  will  doubt,  who  reads  in  a  writer  of 
tried  humanity  (a),  the  following  passages :  *^  he  (Coke)  laid 
down  in  the  most  peremptory  manner,  that  torture  was  contrary 
to  the  law  of  England,"  and  three  lines  lower,  "he  thought  the 
Crown  not  bound  by  thb  law,  and  a  warrant  for  administering 
torture  being  granted  by  the  council,  he  unscrupulously  attended 
to  seethe  proper  degree  of  pain  inflicted,  I  do  not  know  that  this 
practice  reflects  serious  discredit  on  his  memory  I" 

So  stung  was  James  by  this  ebullition  of  Sir  K  Coke's 
loyalty,  that  he  took  a  course  as  self-condemning  as  the  intole- 
rable consciousness  of  guilt  ever  dictated   to  a  suspected 

(a)  Lord  Campbell  was  not  only  a  most  successful,  but  a  most  humane 
Attorney  General. 
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criminal.  "He  went,''  says  Wikon,  "to  the  council  table, 
and  kneeling  down,  there  desired  God  to  lay  a  curse  upon  him 
and  his  posterity  for  ever  if  he  were  consenting  to  Orerbury's 
death."  The  imprecation  he  made  on  himself  and  his  posterity 
if  he  forgave  the  murderers  of  Overbury,  and  his  subsequent 
pardon  of  the  two  principal  murderers,  may  teach  us  the  value 
we  ought  to  annex  to  his  adjurations. 

The  sudden  termination  of  Monson's  trial  excited  much 
scandal.  Dark  rumours  soon  began  to  be  whispered  abroad ; 
nor  is  this  surprising,  for  Monson  was  precisely  the  man  against 
whom,  if  Overbury  was  poisoned,  the  evidence  was  morally 
speaking  most  conclusive.  He  had  induced  Elwes  to  accept 
the  office;  he  had  recommended  Weston  to  Overbury;  his 
servant  had  carried  the  poisoned  tarts  and  jellies  from  the 
Countess;  his  servant  had  carried  the  letter  containing  poison 
from  the  Countess  to  the  Lieutenant ;  he  had  been  the  bearer 
of  a  message  from  the  Earl  of  Northampton  to  the  Lieutenant 
to  keep  the  prisoner  close,  and  to  debar  his  friends  from  access 
to  him ;  he  had  at  his  own  personal  request  been  appointed  to 
keep  Sir  Thomas  Overbury. 

Hyde,  the  counsel,  declared  in  open  Court  that  he  was 
guilty  as  the  guiltiest.  Well  then  might  the  sudden  stopping 
of  Monson's  trial  (he  was  soon  afterwards  set  at  liberty)  put 
strange  imaginations  into  men's  heads. 

Lord  Campbell  gives  high  praise  to  Coke,  because  in  a  civil 
case,  the  case  of  commendams,  he  refused  to  attend  to  a  mes- 
sage from  the  King  ordering  him  to  postpone  the  trial.  But 
if  the  love  of  justice  was  really  the  motive  of  Coke's  conduct 
on  this  occasion,  how  came  it  not  to  operate  in  this  case  of  a 
murderer,  a  case  so  much  more  serious,  and  on  which  any 
undue  interference  was  so  much  more  dangerous  to  the  pure 
administration  of  the  law?  How  came  he  to  do  in  Monson's 
instance,  what  he  had  stated  was  contrary  to  his  duty  in 
another  less  important  case  ? 

Now,  it  is  a  remarkable  circumstance,  that  during  the  whole 
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time  Overbury  was  ill  id  the  Tower,  and  while  he  was 
struggling  with  the  poison,  he  was  attended  by  Dr.  Mayeme, 
the  King's  physician,  famous  for  his  skiU  in  chymistry.  In  no 
one  trial  of  those  who  suffered,  or  were  put  in  jeopardy  for 
Overbury*s  murder,  was  Mayeme  produced  as  a  witness. 
Lobell  was  the  apothecary  who  made  up  Mayeme's  pre- 
scriptions. It  was  the  disclosure  of  an  apprentice  of  Lobell's 
abroad,  that  was  said  to  have  occasioned  the  suspicion  of 
Overbury's  murder.  Lobell  had  delivered  into  the  hands  of 
Coke  all  Mayerne*s  prescriptions ;  none  of  these  prescriptions 
were  produced;  and  Lobell,  notwithstanding  his  terror  and 
prevarication,  was  never  even  taken  into  custody.  And  on 
this  part  of  the  case  it  may  be  remarked,  that  in  Mayeme's 
collection  of  cases  for  which  he  wrote  prescriptions,  every 
thing  relating  to  Prince  Henry's  illness  is  torn  out  of  the 
book. 

If  these  circumstances  alone  were  to  be  considered;  the 
King's  detestation  of  Overbury, — the  conversation  of  the  card 
table, — the  sudden  message  to  Coke, — the  pardon  of  Mon- 
son, — the  allusion  of  Coke, — the  fury  of  the  King, — the 
absence,  contrived  it  must  have  been,  of  the  physician  and 
apothecary  of  Overbury,  the  very  witnesses  who  could  give  most 
important  evidence, — the  acknowledged  guilt  of  the  Countess 
of  Somerset,  and  the  guilt  imputed  actually  to  her  &ther, 
Suffolk,  by  Elwes  directly,  and  covertly  by  Monson ; — there 
would  be  enough  to  constitute  a  grave  and  substantial  chai|^ 
against  James's  memory.  For  it  is  remarkable  that  Elwes, 
who  was  guilty  at  most  of  connivance,  but  who  was  not  the 
direct  instrument  of  Suffolk  and  Northampton,  and  the  King, 
but  chosen  by  Monson  their  immediate  instrument,  was  exe- 
cuted ;  and  that  Monson  who  toas  in  direct  communication 
with  Suffolk,  and  who  might,  therefore,  be  guilty,  acquainted 
with  James's  share  in  the  transaction,  and  who  was  determined 
to  say  what  he  knew,  if  driven  to  extremity,  was,  in  spite  of  the 
universal  conviction  of  his  guilt,  dismissed  unhurt ;  combine 
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these  facts  with  the  conversation  at  Rojston,  cited  from 
Welden^  and  can  there  be  anj  reasonable  doubt,  that  of  some 
horrible  crime  or  other  the  King  had  a  guilty  connivance  and 
participation;  evidence  however  there  is, — evidence  arising 
from  the  King's  own  conduct,  still  more  pointed  and  insur- 
mountable. 

The  last  scene  of  this  tragic  history  was  now  about  to 
be  performed.  The  inferior  instruments  of  guilt  had  been 
punished,  and  now  a  more  august  and  awful  spectacle  was  to 
be  exhibited.  England  was  invited  to  behold  the  noble  and 
consolatory  example  of  a  monarch,  deaf  to  entreaties,  and 
immoveable  by  affection,  putting  aside  every  motive  that  might 
ruffle  the  serene  majesty  of  justice,  or  interfere  with  the 
punctual  discharge  of  that  duty,  which  he  had  bound  himself 
by  the  most  dreadful  imprecations  to  fulfil ;  never,  if  the  oaths 
and  adjurations  of  Kings  were  not  mere  air  and  empty 
sounds ;  never  had  a  bandage  thicker  and  more  impenetrable 
been  placed  over  the  eyes  of  justice;  never  had  her  swonl 
been  grasped  by  a  hand  firmer  and  more  inexorable. 

Then  stood  before  the  peers  of  England,  Frances, 
Countess  of  Somerset,  foul  within  from  the  leprosy  of  accu- 
mulated guilt,  but  still  dazzling  with  outward  loveliness; 
for  whom,  three  short  years  before,  judges  had  perverted 
law,  prelates  trampled  on  the  Gospel,  and  the  Church 
had  sanctified  adultery ;  the  scandal  of  her  ancient  line, 
and  the  shame  of  womanhood  itself,  whose  hate  was  death, 
and  whose  love  was  infamy.  To  the  frightful  charge  alleged 
against  her,  she  pleaded  guilty.  Care  had  been  taken  that 
she  should.  Sir  Francis  Bacon,  then  Attorney  General, 
writes  to  Sir  George  Villiers,  *^  There  is  a  direction  given  to 
Mr.  Lieutenant,  by  my  Lord  Chancellor  and  myself,  that  as 
yesterday  Mr.  Whiting,  the  preacher,  a  discreet  man,  and  one 
that  was  used  to  Hetwiss,  should  preach  before  the  lady,  and 
teach  her,  and  move  her  generally  to  confession.**  In  the 
same  letter  Bacon  says,  ^*  My  Lord  Chancellor  and  I  have 
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used  a  point  of  providence,  for  I  did  forecast  that  if  anything 
should  be  spoken  that  should  shew  him  (Somerset)  guilty, 
she  might  break  out  into  passionate  protestations  for  his 
clearing,  which,  though  it  may  justly  be  made  light  of,  is 
better  avoided.  Therefore  the  Chancellor  and  I  have  devised, 
that  upon  the  entrance  into  that  declaration  she  shal],  in 
respect  of  her  weakness  and  not  to  add  to  her  former  affliction, 
be  withdrawn,"  In  other  words,  if  she  attempted  to  shew 
that  Somerset  was  no  party  to  her  crime,  she  was,  on  pretence 
of  sympathy,  to  be  hurried  away.  Moreover,  so  much  did 
this  anxiety  weigh  on  Bacon's  mind,  that  he  prepared  a 
question  for  the  judges,  ^^  Whether,  if  the  lady  make  any 
digression  to  clear  his  Lordship,  she  is  not,  by  the  Lord 
Steward,  to  be  interrupted  and  silenced  ?"  These  fears  were 
never  realized.  The  Countess  of  Somerset  complied  at  once 
with  the  suggestions  that  had  been  made  to  her ;  but  scarcely 
were  the  words  which  branded  her  as  the  most  cruel,  as  she 
was  known  to  be  the  most  licentious,  of  women,  out  of  her 
lips,  when  the  King  fulfilled  his  part  of  the  compact,  and  she 
received  from  the  Lord  Steward  and  the  Attorney  General, 
the  latter  making  use  of  the  characteristic  phrase,  "  mercy  and 
truth  are  met  together," — assurances  of  her  impunity. 

The  Countess  of  Somerset  had  been  submissive,  but  her 
husband  was  made  of  sterner  stuff.  Every  artifice  was  em- 
ployed to  shake  his  courage  and  bend  his  resolution.  Lord 
Bacon's  letters,  commented  upon  by  James,  prove  that  the 
terror  of  the  King,  lest  this  accused  man  should  disclose 
some  secret  to  his  judges,  was  boundless.  The  passages  con- 
cerning a  ^'  little  charm,"  or  ^'  evangile"  (good  tidings) ;  the 
bearer  of  this  message,  "  a  new  man,"  because  "  what  is  ordi- 
nary worketh  not  so  great  impressions  as  what  is  new  and 
extraordinary ;"  the  time,  '^  so  as  not  to  stay  in  the  stomach 
too  long ;"  and  yet  not  to  be  too  near  the  day  of  trial,  lest  the 
motive  should  be  too  palpable;  the  anxiety  that  Somerset 
should  know  the  care  the  King  had  of  him,  and  the  tokens  of 
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his  Majesty's  compassion  for  him  ;  the  softening  of  the  ail- 
ments before  the  peers,  lest  Somerset  "  should  grow  desperate 
and  tax  the  King,"  are  trumpet  tongued,  and  tend  to  but  one 
conclusion.  In  order,  however,  to  shew  the  lull  extent  of  the 
anguish  and  solicitude  of  James,  I  insert  a  passage  which  has 
received  from  the  Losely  Papers  (i)  the  most  authentic 
corroboration : — 

*•  And  now,  for  the  last  act,  enters  Somerset  himself  on  the 

stage^  who  [being  told,  as  the  manner  is,  by  the  Lieutenant, 

that  he  must  provide  to  go  next  day  to  his  trial]  did  absolutely 

refuse  it,  and  said  they  should  carry  him  in  his  bed ;  that  the 

King  had  assured  him  he  should  not  come  to  any  trial,  neither 

durst  the  Kmg  bring  him  to  trial;  this  was  an  high  straine, 

and  in  a  language  not  well  understood  by  Sir  George  Moore 

[then  Lieutenant  in  alwaies  his  roome],  that  made   Moore 

quiver  and  shake,  and  however  he  was  accounted  a  wise  man, 

yet  he  was  neare  at  his  wit's  end. 

**  Yet  away  goes  Moore  to  Greenwich,  as  late  as  it  was 

[being   twelve  at  night],  bounseth  at  the  back-staires,  as  if 

mad,  to  whom  came  Jo.  Leveston,  one  of  the  groomes,  out  of 

his  bed,  enquires  the  reason  of  that  distemper  at  so  late  a 

season;  Moore   tels  him  he   must  speake  with   the   King; 

Leveston  replyes,  he  is  quiet,  [which,  in  the  Scottish  dialect, 

is  fast  asleep];  Moore  sayes,  you  must  awake  him.     Moore 

was  called  in,  [the  chamber  left  to  the  King  and  Moore]  ;  he 

tels  the  King  those  passages,  and  desired  to  be  directed  by 

the  King,  for  he  was  gone  beyond  his  owne  reason  to  heare 

sach  bold  and  undutifuU  expressions  from   a  faulty  subject 

against  a  just  Soveraigne.     The  King  falls  into  a  passion  of 

teares:  *  On  my  soule,  Moore,  I  wot  not  what  to  doe;  thou 

art  a  wise  man,  heipe  me  in  this  great  straight,  and  thou 

shalt  finde  thou  dost  it  for  a  thankfuU  Master,'  with  other 

sad  expressions ;  Moore  leaves  the  King  in  that  passion,  but 

assures  him  he  will  prove  the  utmost  of  his  wit  to  serve  his 

(ft)  Appendix  (1). 
o  2 
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Majesty;  and  was  really  rewarded  with  a  suit  worth  to  him 
1500  pounds. 

**  Sir  George  Moore  retumes  to  Somerset  about  three  next 
momingy  of  that  day  he  was  to  come  to  trially  enters  Somerset 
chamber,  tels  him  he  had  been  with  the  King,  found  him  a 
most  affectionate  Master  unto  him,  and  full  of  grace  in  his 
intentions  towards  him ;  but  [said  he],  to  satisfie  justice,  yoa 
must  appeare,  although  retume  instantly  again,  without  any 
further  proceedings — only  you  shall  know  your  enemies,  and 
their  malice,  though  they  shall  have  no  power  over  yon.  With 
this  tricke  of  wit  he  allayed  his  fury,  and  got  him  quietly, 
about  eight  in  the  morning,  to  the  Hall,  yet  feared  his  former 
bold  language  might  revert  againe,  and  being  brought  by  this 
tricke  into  the  toile,  might  have  more  inraged  him  to  fly  out 
into  some  strange  discovery,  for  prevention  whereof  he  had 
two  servants  placed  on  each  side  of  him,  with  a  cloak  on  their 
armes,  giving  them  withall  a  peremptory  order,  if  that  Somerset 
did  anyway  fly  out  on  the  King,  they  should  instantly  hood- 
wink him  with  that  cloak,  take  him  violently  from  the  bar, 
and  carry  him  away ;  for  which  he  would  secure  them  from 
any  danger,  and  they  should  not  want  also  a  bountiful! 
reward.  But  the  Earle,  finding  hiraselfe  over-reached,  recol- 
lected a  better  temper,  and  went  on  calmly  in  his  tryall,  where 
he  held  the  company  untill  seven  at  night  But  who  had 
scene  the  King's  restlesse  motion  all  that  day,  [sending  to 
every  boat  he  saw  landing  at  the  bridge,  cursing  all  that  came 
without  tydings],  would  have  easily  judged  that  all  was  not 
right,  and  there  had  been  some  grounds  for  his  feares  of 
Somerset's  boldnesse ;  but  at  last  one  bringing  him  word  he 
was  condemned,  and  the  passages,  all  was  quiet.  This  is  the 
very  relation  from  Moore's  owne  mouth,  and  this  he  told 
verbatim,  in  Wanstead  Parke,  to  two  gentlemen  [of  which  the 
Author  was  one]." 

In  opening  the  proceedings  on  Somerset's  trial,  Lord  Bacon 
lown  one  manifestly  felse  rule  of  evidence,  namely,  that 
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as   Weston    had    been  found   guilty  of  poisoning  Overbury, 

Somerset  could   not  deny  that  Overbury  was  poisoned^  and 

poisoned  by  hiin.     The  proceedings  were  carried  on  in  the 

usual   manner.     Depositions  were  read, — some  upon  oath, 

some.    Bell's    for  instance,  not  upon  oath;  and  Lord  Chief 

Justice  Coke  had  the  effrontery  to  tell  the  peers,  that  ^'  when 

in  their  testimony  people  accuse  themselves,  it  is  the  same 

as  if  they  gave   their  testimony  upon  oath."     Conversations 

between  Elwes  and  Monson,  stated  in  depositions,  were  also 

given    in   evidence.     When  Lord  Bacon  had  concluded  his 

share  of  the  prosecution.  Lord  EUesmere,  the  Lord  StewanI, 

(and  it  should  be  recollected  that  Bacon  had  recommended 

particular  caution  in  the  selection  of  the  Lord  Steward),  thus 

addressed  Somerset, — 

'*  My  Lord^  you  have  heard  what  has  been  urged  against 
you,  and  may  imagine  that  there  rests  much  behind ;  and  there- 
fore you  had  best  confess  the  truth  ;  otherwise  you  will  lose 
more  and  wind  in  yourself." 

To  which  Somerset  made  the  significant  reply,  *^  My  Lord, 
I  came  here  with  a  resolution  to  defend  myself." 

The  subsequent  evidence  was  still  more  grossly  irregular. 

Weston's  examination  was  read ;  Franklin's  examination  was 

read;  Countess  of  Somerset's  letter  to   Elwes  was  read;  a 

powder  was  mentioned, — on  which  the  counsel  for  the  Crown, 

Seijt    Montagu,  remarked,  '^  Four  several  juries  have  found 

that  this  powder  was  poison,  and  that  of  this  poison  Overbury 

died."    Lord  Bacon  again  endeavours  to  induce  Somerset  to 

confess.     Seijt.  Crew  declares,  "  that  his  positive  refusal  to 

confess  is  an  implicative  confession."    The  Lord  Steward  tells 

him  **  that  his  wife  has  confessed,  and  that  there  is  great  hope 

of  the  King's  mercy  if  he  mars  not  that  which  she  made."  He 

then  alludes  to  the  fate  of  Biron,  who  had  been  executed  in 

France,  and  says,  that  if  he  had  confessed  Henry  the  Fourth 

would  have  pardoned  him ; — ^'  and  I  think  there  never  is  nor 

was  a  more   merciful  King  than  our  Master.     But  Biron 
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persisted  in  his  denial,  and  you  know  his  end."     To  which 
Somerset  answers,  "  I  am  confident  in  mine  own  cause,  and 
am   come  hither  to  defend  it."     He  then  entered  upon  his 
defence,  which   he   continued  amid  perpetual  interruptions 
from   the  King's  counsel.     He  was,  however,  found  guilty. 
It  certainly  is  singular  that  disjointed  fragments  of  Weston's 
depositions  only  were  read,  and  that  even  thus  it  appeared 
that  no  communication  had  taken  place  between  Somerset 
and  Weston,  as  Weston,  who  gives  the  most  direct  and  cir- 
cumstantial evidence  against  his  wife,  says  nothing  immediately 
affecting  him.     Whether  Somerset  was  guilty,  or  not,  of  the 
murder  of  Overbury,  is  a  question  of  considerable  diflScuItj. 
That  the  legal  proof  against  him  was  insuflBcient  everybody 
must  admit:  but  that,  whether  he  was  guilty  or  innocent, 
James's  conduct  towards  him  was  that  of  a  man  capable  of 
the  worst  and  most  atrocious  actions,  is  incontestable.     If 
James  believed  that  Somerset  was  innocent,  why  did  he  uige 
him  to  plead  guilty  ?     If  he  believed  him  guilty,  why  did  he 
pardon  him?    The  inference  I  draw  from  an  attentive  and 
diligent  collation  of  such  accounts  as  I  have  been  able  to 
peruse  is  this;  that  Overbury  was,  as  Somerset's  creature,  an 
accomplice  in  the  poisoning  of  Prince  Henry ;  that  he  was 
thrown  into  the  Tower  and  there  poisoned,  at  the  instigation 
of  James  and  the  Countess  of  Somerset ;  that  Somerset  was 
conscious  of  the  crime,  but  did  not  contribute  to  its  perpe- 
tration.   That  James  hated  Overbury  is  certain ;  ^*  much  ado** 
writes  the  Earl  of  Southampton  to  Sir  R.  Winwood,  "  there 
has  been  to  keep  Sir  T.  Overbury  from  a  public  censure  of 
banishment  and  loss  of  office,  such  a  roate  of  hatred  lies  in  the 
King's  heart  towards  him."    In  a  letter  to  Winwood,  dated 
1613,  it  is  said,  that  the   King  sent  to  ofier  Overbury  an 
embassy,  which  was  refused,  and  that  Overbury  added  some 
speech  which  was  ill  taken,  and  that  thereupon  the  King  sent 
for  the  council,  and  after  an  angry  speech,  gave  order  to  them 
to  send  Overbury  to  prison.     Roger  Coke  mentions  also,  that 
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it  was  coiTimonly  said  that  Overbury  had  vented  some  stinging 
sarcasms  on  the  Court,  which  had  come  to  the  King's  hearing. 
Be   this   as  it  may,   the  proo&  against  James  do  not  stop 
with   the  mere  pardon  of  Somerset :  other  infamy  is  behind. 
Immediately  after  his  conviction,  Somerset  wrote  to  James  in 
a  strain  which  might  well  incense  the  most  callous  of  man- 
kind.     In  it  he  menaces  James  with  "a  mean  of  intercession," 
which  it  was  in  his  (Somerset's)  power  to  employ,  but  from 
the   use  of  which  he  had  hitherto,  from  regard  to  the  King, 
abstained.     And  what  is  the  result  ?    That  he  succeeds  com- 
pletely :  nay,  &rther,  James  actually  interfered   to  prevent 
Somerset's  degradation  as  a  knight   of  the  garter,  and  the 
shield  and  blazon  of  a  convicted  felon  were,  by  the  special 
interference  of  the  Sovereign,  and  to  the  scandal  of  astonished 
Europe,  allowed  to  remain  suspended  among  the  arms  of  the 
heroes  of  Poictiers  and  of  Agincourt,  and  of  those  on  whom, 
in    later  times,  a  grateful  country  had  conferred  the  most 
splendid  reward  that  spotless  honour  and  transcendent  merit 
could  obtain.    It  has  been  endeavoured  to  account  for  James's 
indulgence  to  Somerset  by  the  humanity  of  his  disposition.  His 
conduct  to  Arabella  Stuart  (&),  whom  if  he  did  not  destroy  he 
allowed  to  die  broken  hearted  in  the  Tower ;  his  conduct  to 
Raleigh ;  his  recommendation  to  the  States  to  bum  Vorstius; 
and  the  fate  of  Bartholomew  Legate  and  Edward  Wightman, 
whom  he  did  actually  bum  alive,  because  they  were  not  so  well 
acquainted  with  the  essence  of  the  Supreme  Being  as  he  con- 
sidered himself  to  be, — are  sufficient  answers  to  this  hypothesis. 

(b)  "  The  Lady  Arabella,  daughter  of  Charles  Stuart,  younger  brother 
of  the  King*8  father,  having  married  Sir  William  Seymour,  son  of  the 
Lord  Beauchamp,  and  grandchild  to  the  Earl  of  Hertford,  both  allied  to 
the  Crown  and  committed  to  the  Tower,  designed  an  escape  by  disguises. 

'*  But  the  poor  Lady,  fearful  and  staying  beyond  the  hour  at  which 
they  were  to  meet,  her  husband  went  to  sea  without  her,  leaving  notice 
for  her  to  follow ;  but  she  was  apprehended  and  brought  back  to  the 
Tower,  where  she  died,  which  set  men*s  tongues  and  fears  on  work  that 
she  went  the  sa$ne  way''  (i,  e,  as  Overbury).    Whitdocke,  p.  297. 
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The  tissue  of  this  web  of  iniquity  is  not  yet  quite  unravelled. 
History  has  not  yet  fully  laid  bare  the  secret  at  which  James 
trembled  like  "a  guilty  thing,"  and  which,  though  Lord 
Coke  affected  not  to  surmise  it,  it  is  clear  Lord  Bacon  guessed 
at  Was  it  only  the  consciousness  of  the  foul  and  flagitious 
impurities  which  those  recorded  by  Suetonius  hardly  surpass, 
and  in  which  it  is  well  known  James  had  wallowed  with  bis 
minions  ?  Or  was  there  some  crime,  still  darker  and  more 
horrible  than  any  which  the  chroniclers  of  scandal  might 
relate?  Was  the  death  of  Prince  Henry,  the  hope  and 
darling  of  the  nation,  connected  with  the  terrors  of  his  father 
and  the  sullen  menaces  of  the  prisoner  ?  v-^ "^^i 

There  are  three  points  to  be  considered :  ifl  g^  "^ 

First  Was  Prince  Henry  poisoned? 
Secondly.  Was  Somerset  privy  to  the  crime  ?  ^ 

Thirdly.  Was  James,  morally  speaking,  Somerset's 
accomplice  ? 
With  regard  to  the  first  point,  it  cannot,  in  my  opinion,  be 
resonably  disputed.  The  value  of  historical  testimony  is  much 
impaired  if  Henry  died  a  natural  death.  As  formerly  the 
deaths  of  almost  all  eminent  men  were  ascribed  to  poison, 
latterly  writers  have  fallen  into  an  opposite  extreme,  and 
refiised  to  believe  such  a  death,  unless  corroborated  by  evi- 
dence which  it  is  impossible  to  produce.  Of  this  scepticism 
Voltaire  is  a  great  example.  He  carried  his  unbelief  so  far 
that  he  denies  that  the  Duchesse  d'Orleans  (5),  the  sister  of 
Charles  the  Second,  whom  Bossuet  has  made  immortal,  was 
poisoned.  Now  this  I  look  upon  to  be  as  certain  as  that  she 
existed;  and  almost  equally  conclusive  is  the  evidence  of 
Prince  Henry's  murder.  There  is  not  one  contemporary 
writer  of  the  history  of  that  time  who  does  not  either  openly 
express  or  indirectly  insinuate  that  such  was  his  opinion; — 
Whitelocke,  Osborne,  Wellwood,  Weldon,  Wilson,  Spark,  the 
Author  of  «  The  Tract  Truth  Brought  to  Light  by  Time,"  Har- 

(b)  St.  Simon,  vol.  5,  p.  224, 
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riogton,  Comwallisy  Henry's  personal  attendant  at  the  time  of 
his  death,  and,  above  all,  the  circumstances  (c)  of  his  death, — 
all  speak  the  same  language,  and  point  to  the  same  conclusion. 
Such  was  the  opinion  of  his  brother  Charles  the  first ;  such  was 
the  opinion  of  his  mother,  an  opinion  which,  in  the  agonies  of 
her  grie^  she  did  not  conceal ;  such  was  the  opinion  of  Lord 
Bacon,  and  such  was  the  opinion  of  the  most  acute  lawyer 
England  then  contained,  a  man  accustomed  to  scan  and  exa- 
mine evidence,  a  man  of  great  diligence  and  sagacity,  and 
who,  daring  his  indefatigable  labours  connected  vdth  the  trial 
of  Overbury's  murderers,  in  the  course  of  which  he  examined, 
Lord  Bacon  tells  us,  three  hundred  witnesses,  found  evidence 
that  satisfied  him  that  Prince  Henry  was  poisoned, — I  mean 
Sir  Edward  Coke,  of  whom  it  is  a  remarkable  fact  the  Queen 
was  on  all  occasions  the  steadfast  advocate  (dy 

(c)  Sir  C.  Comwallis,  the  Prince's  Chamberlain,  writes,  that  he  was 
seized  with  sudden  ilhiees  almost  immediately  after  dining  with  his  fCther 
at  Whitehall ;  he  complained  of  a  shiyering,  attended  with  great  heat  and 
headache,  which  from  that  time  never  left  him:  and  he  was  obliged 
**  suddenly  to  take  leave,  and  go  to  St.  James's  to  bed.*'  He  had  eat  with 
a  ^  seeming  good  appetite,"  and  had  heard  two  sermons  in  the  morning. 
The  same  eveninghe  waa  "  tormented  with  an  excessive  thirst,  which  never 
afterwards  abated." 

(d)  «*  Only  one  originaU  letter  I  have  in  my  custody,  which,  tho^  not 

m  direct  temuj  yet  strongfy  hints  at  some  such  vUlany,    The  letter  is  wrote 

to  Sir  Ralph  Winwood  by  Sir  Robert  Naunton  [who  was  then  seeking  a 

publick  employment  by  the  mediation  of  my  Lord  Rochester],  and  bears 

<iate  the  17th  of  November,  1612 ;  in  which,  after  he  has  given  him  a 

large  account  of  hb  visiting  my  Lord  of  Rochester,  he  has  these  words  : 

Touching  our  palladium  which  we  have  lost,  /  hold  it  neither ^t  to  write 

Vfhat  I  conceive^  and  UssJU  to  be  written  to  your  Lordship,    It  is  given  out 

hj  his  confidents,  that  he  had  a  design  to  have  come  over  with  the 

Paulsgrave,  and  have  drawn  Count  Maurice  along  with  him  with  some 

promises^  and  done  some  exploit  upon  the  place  that  shot  the  Faulsgrave's 

harbinger,  and  happily  to  have  seen  the  Lansgrave's  daughter j  or  I  know 

^t  what.    That  this  he  meant  to  have  done,  whatsoever  it  was,  dam 

Patrem  et  Senatum  swum ;  and  hatching  some  such  secret  design,  which 

VHis  made  subject  to  misconstruction,  it  is  now  become  abortive  like  that  of 

Henry  the  Fourth  of  France.    Su*  Henry  Neville  told  me,  he  had  vowed 
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The  two  next  points  arc  set  at  rest  by  the  same  answer. 
For  if  Somerset  did  poison  Prince  Henry,  his  firmness,  his 
bold  defiance  of  the  King,  his  letter  so  extraordinary  in  its 
tone  and  in  its  effects,  his  dark  menaces,  his  insinuation, — are 
at  once  accounted  for.  I  am  not  now  arguing  that  he  did 
commit  the  crime,  but  I  say  that,  if  he  did,  to  suppose  that 
the  death  of  Prince  Henry  was  not  what  he  alluded  to,  and 
that  his  knowledge  of  James's  guilt  was  not  the  secret  of  the 
influence  he  possessed  over  the  King — an  influence  which  not 
only  was  enough  to  induce  James  to  violate  a  public  and  most 
awful  oath,  which  a  very  trifling  motive  would  have  induced 
at  any  time  either  him  or  his  son  to  disregard,  but  to  spare 
the  life,  the  life  justly  forfeited,  of  a  man  whom  he  abhorred, 
nay,  to  leave  him  in  abundance, — ^would  be  to  disregard  the 
testimony  of  facts.  There  is  a  mysterious  threat  which  is 
to  be  accounted  for ;  if  the  crime  was  committed,  what  else 
can  account  for  it  so  well?  Again,  supposing  the  crime 
committed,  and  committed  by  Somerset:  supposing  this, 
what  is  the  conduct  of  James?  James  knew  that  Coke 
believed,  firom  his  most  minute  and  careful  investigation, 
that  Somerset  was  the  murderer  of  his  son.  Does  he 
institute  any  inquiry?  He  stifles,  as  far  as  he  can,  every 
whisper  of  suspicion;  he  punishes  Coke,  and  he  pardons 
Monson,  openly  accused  by  Coke  as  the  murderer  of  Henry ; 
he  pardons  and  enriches  Somerset  (d)y  guilty  of  great  personal 
insolence  to  himself,  and  reiterating  that  insolence  after  his 

that  never  idolater  should  come  into  his  bed.  And  I  was  ascertained,  that 
in  his  sickness  he  applied  this  chastisement  for  a  deserved  punishment  upon 
him,  for  having  ever  opened  his  ears  to  admit  treaty  of  a  popish  match,^ 
Win  wood,  voL  3,  p.  410. 

((/)  ^  And  there  were  other  strong  inducements,  to  beleeye  Somerset 
knew  that  by  the  King,  he  desired  none  other  in  the  world  should  be 
partaker  of,  and  that  all  was  not  peace  within  in  the  peace-maker  him* 
selfe ;  for  he  ever  courted  Somerset  to  his  dying  day,  and  gave  him  40002. 
per  annum  for  fee  farme  rents,  after  he  was  condemned,  which  he  took  in 
hit)  servants*  names,  not  his  owne  [as  then  being  condemned,  not  capable 
of] ;  and  he  then  resolved  never  to  have  a  pardon.** 
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oondemDation,  when  his  life  and  fprtune  were  in  his  hands. 
Whatever  shews  Somerset's  guilt,  then,  proves  James's  parti- 
cipation, and  the  truth  of  Wilson's  (a  well  informed  and 
authentic  writer)  remark,  <<  That  if  that  which  gave  life  to  his 
(  Henry's  life)  had  been  less,  he  might  have  lived  longer." 

That  Prince  Heniy  was  poisoned  is,  I  think,  a  fieurt  placed 
bejond  all  reasonable  doubt;  that  if  he  was  poisoned  by 
Somerset,  James  was  morally  Somerset's  accomplice,  appears 
to  me  an  inevitable  corollary.     Let  us  then  see  what  the 
evidence  is  that  Somerset  was  the  criminal;  the  answer  to 
this  is,  that  all  the  evidence  which  proves  Prince  Henry  to 
have  been  poisoned  at  all,  proves  Somerset  to  have  been  his 
murderer, — all  the  letters  and  conduct  of  Somerset,  the  con- 
temporary writers,  the  belief  of  Coke,  the  conduct  of  James, 
and  the  conviction  of  Henry's  mother,  Queen  Anne(«);  never 
after  her  son's  death  would  she  endure  Somerset's  presence, 
and  the  only  political  intrigue  she  ever  meddled  with  was 
that  which  ended  in  his  destruction  (/).     Whatever  proves  the 
guilt  of  James,  proves  the  guilt  of  Somerset ;  whatever  proves 
the  guilt  of  Somerset,  proves  the  guilt  of  James.     You  may  if 
you  please  deny,  in  spite  of  the  evidence,  that  Prince  Henry 
was  poisoned  at  all ;  but  if  he  was  poisoned,  the  ai^ument 
drawn  from  the  dark  hints  of  Somerset,  and  the  effect  pro- 
duced by  those  hints  on  the  mind  of  James, — above  all,  from 
James's  conduct  to  Monson,  openly  accused  as  the  murderer 
of  his  son,  is  cogent  and  almost  irresistible.  It  is  only  by  mixing 
up  these  questions,  which  ought  to  be  kept  distinct  and  examined 
separately,  that  any  reasonable  doubt  can  be  flung  upon  the 
subject.    Prince  Henry  detested  Somerset,  of  which  his  atten- 
dant Comwallis  has  preserved  a  remarkable  proof,  and  either 
did  actually  strike,  or  was  on  the  point  of  striking  him  with  a 

(e)  Wilson,  p.  79. 

(/)  She  interfered  to  stop  the  general  pardon  of  which  Somerset  had 
obtiuned  a  promise,  and  which  was  so  framed  as  to  include  everj  crime 
from  a  precedent  found  by  the  antiquary,  Sir  R.  Cotton. 
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racket  On  the  other  hand  James  detested  Henrj  (e),  of  whose 
influence  and  popularity  he  was  afraid,  who  swore  no  popish 
princess  should  enter  his  bed,  who  made  no  secret  of  his 
contempt  for  his  father  and  his  admiration  for  Raleigh;  and 
to  such  a  point  was  the  detestation  carried,  that  he  never  went 
near  him  during  his  mortal  sickness,  and  would  not  allow  any 
mourning  for  his  death.  And  if  James  wanted  a  precedent, 
the  recent  and  tragical  fate  of  Don  Carlos  (1568)  was  an 
example  which,  master  of  kingcraft  as  he  was,  the  murderer 
of  Raleigh  would  not  disdain  to  imitate  (/). 

The  technical  point  of  the  law  of  evidence  decided  in  the 
case  of  Somerset,  though  it  sets  reason  at  defiance  in  the  most 
daring  manner,  continues  to  be  undisputed  law  down  to  the 
present  day.  Even  a  layman  may  take  some  interest  in  it ; 
and  at  any  rate  it  will  serve  to  shew  the  kind  of  doctrine  that 
lawyers,  if  left  to  themselves,  transmit,  without  a  syllable  of 

(e)  He  exclaimed,  "  Will  hee  bury  me  alive  ?" 

(/)  **  This  is  certain,  the  Court  was  full  of  suspicions  about  it  (IIem-/s 
death),  and  it  was  whispered  about  that  the  Prince  having  entertained  a 
mortal  prejudice  to  the  favourite  Carr,  he  was  taken  ofi*  to  prevent  the 
efi'eots  of  it.  These  surmises  came  likewise  to  be  insinuated  in  the  pulpit ; 
and  we  have  yet  extant  in  print,  a  sermon  preached  at  St.  James's  upon 
the  dissolution  of  his  family,  wherein  the  preacher  that  had  been  his 
domestic  chaplin  made  such  broad  hints  about  the  manner  of  his  death, 
that  melted  the  auditory  into  a  flood  of  tears,  and  occasioned  his  being 
dismissed  the  Court.  Some  years  after,  when  the  murder  of  Sir  Thomas 
Overbury  came  upon  the  stage,  at  one  of  the  trials  before  the  Lord  Chief 
Justice  Coke,  there  escaped  him  some  words  in  heat  that  plainly  imported 
his  suspicion  that  Overbury  had  been  poisoned,  to  prevent  the  discovery 
of  another  crime  of  the  same  nature  committed  upon  one  of  the  highest 
rank,  whom  he  termed  a  sweet  prince,  which  was  taken  to  be  meant 
Prince  Henry ;  for  which  rashness  the  Lord  Chief  Justice  lost  the  King's 
favour,  and  sometime  afterwards  his  place. 

*'  Mr.  Fox,  writing  to  Lord  Lauderdale,  says, '  I  recollect  the  impression 
upon  my  mind  was,  that  there  was  more  reason  than  is  generally  allowed 
for  suspecting  that  Prince  Henry  was  poisoned  by  Somerset,  and  that  the 
King  knew  of  it  afler  the  fact.***     State  Trials,  vol.  3. 

"  Some  that  knew  the  bickerings  between  the  Prince  and  Rochester, 
muttered  out  dark  sentences."    Whitelocke,  p.  291. 
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censure,  or  a  hint  even  of  doubt,  from  one  generation   to 
another. 

It  was  established  (y ),  then,  in  Someiset's  case,  that  a  parti- 
cular time  and  a  particular  place,  at  which  the  murder  imputed 
to  him  was  committed,  must  be  stated  in  the  indictment,  that  is, 
in  the  written  charge  against  him ;  and  it  was  also  laid  down, 
that  the  same  instrument  must  specify  the  particular  kind  of 
poison  by  which  the  crime  had  been  accomplished.     It  might 
be  supposed  that  all  these  specifications  were  intended  for  the 
sake  of  accuracy,  and  to  put  the  accused  more  pointedly  on 
his   guard,  that,  for  instance,  if  he  was  accused  of  having 
committed  the  crime  in  England  on  the  10th  of  August,  and 
he  could  prove  that  he  was  on  that  day  in  the  East  Indies,  he 
might  consider  his  acquittal  certain.     So  far  was  this  from 
being  the  case,  that  it  became  established  law  that  although, 
if  no  particular  time  and  place  and  means  of  death  are  alleged 
in  the  indictment  or  written  charge,  the  prisoner  must  be 
acquitted,  and  that  even  if  the  chaige  states  the  crime  to  have 
been    committed  between  any   particular  time,   as   between 
Monday  and  Friday  in  the  same  week,  the  prisoner  must  be 
acquitted,  because  the   charge   is  not  stated  with  sufBcient 
precision ;  yet  the  proof  need  not  correspond  with  the  alle- 
gation ;  and  although  a  different  time,  a  different  place,  and  a 

(/)  Macalle/8  case,  9  Rep.  Part  67  a,  p.  122,  Eraser  and  Thomas  £d. 
The  indictment  for  the  murder  of  Fells  alleged,  that  upon  a  plaint  entered 
the  Sheriff  of  London  issued  his  precept  to  Fells*  serjeant  at  mace  to 
arrest  Murray.  Now  on  the  evidence  it  appeared  that  there  was  in  fact 
no  precept,  but  that,  by  the  custom  of  London,  after  a  plaint  had  been 
entered,  any  serjeant  might  arrest  the  defendant  in  the  suit.  But  it  was 
held  by  all  the  judges,  that  the  variance  was  immaterial,  for  the  warrant 
was  but  one  circumstance,  and  it  was  not  necessary  that  it  should  pre- 
cisely be  found  by  the  jury,  for  the  indictment  alleged  that  the  prisoner 
killed  Fells  of  malice  prepense  ;  and  although  the  evidence  varied  from 
the  special  matter,  yet  as  it  shewed  that  the  prisoner  killed  Fells  of  malice 
prepense,  it  maintained  the  indictment.  "  It  is  sufficient  if  the  substance 
be  found  without  precise  regard  to  circumstance."  ....**  And  yet  such 
circumstance  (t.  e.  a  false  one)  ought  not  to  be  omitted**  I !  I 
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different  poison  from  those  stated  should  be  proved,  the  in- 
dictment will  be  sustained.  A  jurist,  or  indeed  a  fanner  from 
the  plough,  might  ask,  why  should  it  be  necessary  to  assert 
what  it  is  not  necessary  to  prove,  nay,  what  it  is  allowed  to 
contradict?  Why  not  give  the  same  latitude  to  the  statement 
that  you  do  to  the  proof?  Why  this  affected  and  illusory 
ostentation  of  mock  accuracy  (^),  which  can  only  serve  to 
mislead  the  prisoner  if  he  is  innocent,  or  enable  him  to  escape 
if  he  is  guilty, — this  outward  certainty  and  intrinsic  doubt  ? 
He  may  ask, — ^but  it  is  fix>m  those  who  uphold  the  countless 
and  flagrant  absurdities  of  the  English  law  (system  it  is  not), 
from  the  advocates  of  special  pleading,  of  giving  colour,  of 
negatives  pregnant,  of  obsolete  fictions,  of  one  set  of  Courts 
that  decide  on  written,  and  another  on  oral  evidence, — ^that 
he  must  expect  an  answer.  The  formality  of  the  law  is  the 
prudery  of  a  harlot. 

It  is  this  strange  union  (A)  of  useless  precision  and  mis- 
chievous laxity,  of  the  strictest  adherence  to  form  and  the 
most  wanton  disregard  of  substance,  of  the  most  scrupulous 
accuracy,  where  accuracy  can  only  serve  the  purpose  of  dis- 
honest litigation,  and  of  the  utmost  latitude,  where  a  cover 
can  be  afforded  to  oppression ;  like  the  Giant,  in  Rabelais, 
swallowing  vrindmills  at  one  time,  and  choking  at  the  pat  of 
fresh  butter  at  another ;  that  distinguishes  the  English  law  so 
unfavourably  from  that  of  any  other  civilized  country.  There 
is  as  great  a  difference  between  such  a  law  and  one  placed  on 

(g)  In  Lord  Winton's  case,  1716,  the  Attorney  General  spoke  out,— 
"  The  prisoner  loses  no  benefit  nor  gets  any  by  having  a  day  changed  or 
omitted,  for  since  it  is  of  no  use,  he  must  proYide  for  his  defence  as  if  no 
dag  was  Imd,"*  Amos,  p.  24S.  Yet  if  no  day  was  laid,  the  prisoner  must 
be  acquitted.  Can  human  folly  go  farther  ?  And  this  in  a  practical 
country  (as  we  delight  to  call  ourselyes),  where  pettifoggers  presume  to 
sneer  at  the  French  code  and  system  of  registration ! 

Qi)  '*  This  hypocritical  mark  of  certainty  vanishes,  when  we  are  told 
neither  the  time,  nor  the  place,  nor  the  particular  means  of  death,  are 
matters  of  substance."    Amos,  p.  247. 
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a  firm  basis,  as  between  the  melting  hailstone  and  the  solid 
pearl. 

In  order  to  make  this  specimen  of  English  justice  complete, 
it  maj  be  remarked,  that  Lord  Bacon  told  the  peers,  on  the 
trial  of  Somerset,  that  the  verdict  of  the  jury  against  Weston, 
with  which  Somerset  had  of  course  no  concern  whatever,  was, 
on  one  principal  point,  conclusive  against  him  (Somerset), — 
"That  which  your  Lordships  are  to  try  is,  not  the  act  of 
erapoisonment,  for  that  is  done  to  your  hands, — all  the  world, 
by  law,  is  concluded  to  say  that  Overbury  was  poisoned  by 
Weston"  (t).  And  as  the  consummation  of  iniquity,  Serjeant 
Montagu,  who  told  the  peers  that  one  poison  might  be  laid  in 
the  indictment  and  another  proved,  afterwards  insisted  on  the 
conviction  of  the  former  prisoners  as  proo&  that  the  very 
particular  poison  had  been  used,  *^  Four  juries  have  found  that 
this  white  powder  was  poison,  and  that  of  this  poison  Sir 
Thomas  Overbury  died." 

That  James  himself  was  poisoned  is,  I  think,  though  the 
evidence  has  been  suppressed  and  distorted  by  most  historians, 
a  &ct  as  well  established  as  it  is  reasonable  to  expect  We 
have  at  least  as  much  proof  of  it  as  of  the  death  of  Edward 
the  Second  by  violence  in  Berkeley  Castle.  All  the  con- 
temporary writers  believed  it.  It  was  the  subject  of  a  formal 
charge  adopted  by  the  majority  of  the  House  of  Commons 
soon  after  the  accession  of  Charles ;  a  body  who,  whatever 
prejudice  and  passion  may  surest,  were  remarkable  for 
nothing  more  than  for  the  forbearance  and  moderation  of 
their  proceedings,  tiU  they  found  they  had  to  do  with  one  for 
whom  the  ties  and  obligations  that  bind  men  in  society  were 

(t)  But  adulation  led  Bacon  into  still  more  flagrant  a  rebellion  against 
the  principles  of  jurisprudence.  He  writes  to  King  James  to  saj,  *^  that 
there  may  be  an  evidence  so  balanced  as  it  may  have  sufficient  matter  for 
the  conscience  of  the  Peers  to  convict,  and  jet  leave  sufficient  matter  in 
the  conscience  of  a  King  to  save  his  life  I  **  So  that  it  might  be  the  duty 
of  judges  to  convict  on  evidence  so  precarious  as  to  oblige  the  King  to 
pardon! 
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wholly  without  a  meaning.  The  undisputed  facts  are  these: 
James  (A)  had  never  forgiven  Buckingham  for  his  conduct  in 
breaking  off  the  Spanish  match  and  impeaching  the  Earl  of 
Middlesex;  and  of  this  Buckingham  was  quite  aware;  the 
fate  of  Somerset  was  before  his  eyes.  James  hated  Charles. 
Lord  Clarendon  tells  us,  ^^he,  James,  only  wanted  a  brisk 
and  resolute  counsellor  to  assist  him  in  destroying  the  Duke." 
James  had  meanwhile  an  attack  of  the  ague,  from  which  he 
was  recovering,  when  the  Countess  of  Buckingham,  the 
Duke's  mother,  administered  to  the  King  in  the  absence  of 
his  physicians  a  plaister  and  posset;  of  which  James  com- 
plained much,  as  did  his  physicians,  and  after  which  he 
got  worse  and  worse  till  he  died.  Now  these  are  facts  about 
which  there  is  no  dispute  whatever;  they  are  admitted,  and 
have  never  been  denied.  These  are  the  published  words  of 
Whitelocke,  a  grave  and  cautious  writer:  after  saying  that  the 
King  fell  sick  of  a  tertian  ague,  "  Whether  he  received  any- 
thing that  extorted  his  aguish  fits  into  a  fever,  which  might 
sooner  stupify  his  spirits  and  hasten  his  end,  cannot  be  a&serted; 
but  the  Countess  of  Buckingham,  who  trafficked  much  with 
mountebanks,  and  whose  fame  had  no  good  favour,  had  bebn 

TAMPERING  WITH  THE  KiNO  IN  THE  ABSENCE  OF  THE  DOCTORS, 

AND  HAD  GIVEN  HIM  A  MEDICINE  TO  DRINK,  and  laid  a  plaistcr 
on  his  side,  which  the  King  much  complained  of^  and  they  were 
admitted  by  the  persuasions  of  the  Duke  her  son"  (/).  But  as 
an  instance  of  the  care  with  which  everything  unfavourable  to 

(A)  Rushworth,  vol.  1.  Hacket*8  Life  of  Williams,  p.  197.  Biddie, 
vol.  1,  p.  40.  James  had  received  from  the  Spanish  ambassador  notice 
that  Charles  and  Buckingham  were  engaged  in  treasonable  designs 
against  him,  and  that  he  was  as  much  a  prisoner  in  his  own  palace  as 
Francis  the  First  was  at  Madrid.  This  information  plunged  James  into 
deep  melancholy.  **  He  entertained  the  Prince  and  Duke  with  mystical 
speeches.**  He  set  off  suddenly  for  Windsor,  and  made  some  trifling 
excuse  for  leaving  Buckingham  behind,  who  entreated  him  with  tears  to 
tell  him  the  cause  of  his  displeasure.  Williams  sought  out  Buckingham 
whom  he  found  in  agonies  of  despair.    This  was  a.  i>.  1624. 

(0  Page  816. 
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the  house  of  Stuart  that  can  be  found  in  our  national  archives 
has  been  suppressed,  a  passage  has  been  omitted  (m)  from 
Whitelocke's  relation  of  his  embassy  to  Sweden;  in  which 
Whitelocke  says,  that  he  told  Queen  Christina  "that  the 
doctors  who  attended  King  James  did  testify  that,  contrary  to 
their  order,  a  plaister  and  drink  with  powder  was  given  him 
by  the  Duke's  mother,  that  he  took  it  by  persuasion  of  the 
Duke  and  his  mother  .  .  .  that  the  King  cried  out,  '  that 
which  George  has  given  me  has  killed  me,'  and  that  his  body 
swelled  very  much;  the  Queen  said  then  certainly  he  was 
poisoned."  Burnet  says  that  Somerset  had  been  sent  for  by 
James  a  little  before  his  death,  that  this  fact  had  transpired  (n) 
and  induced  Buckingham  to  destroy  his  master.  But  still 
stronger  is  the  argument  from  the  care  taken  by  Charles  to 
suppress  all  investigation,  after  the  charge  bad  been  formally 
made  by  Parliaments  containing  men  as  judicious,  able,  and 
learned  as  England  has  ever  held.  Is  not  the  suspected 
murderer  of  a  fitther  a  strange  &vourite  for  the  son  ?  Does  not 
the  solemn  accusation  of  the  great  council  of  the  nation  deserve 
respect?  and  if  Buckingham  had  been  innocent,  or  indeed  if 
his  guilt  could  not  have  been  proved,  what  had  he  or  his  patron 
more  to  desire  after  a  charge  so  made  than  a  careful  inquiry? 
Does  not  this  strengthen  Milton's  charge  against  Charles,  not 
only  of  being  privy  to  his  father's  death,  but  of  being  linked 
to  Buckingham  by  gross  and  scandalous  vices,  "continentiam 
ejus  laudas  quem  cum  Duce  Buckinghamio  omnibus  vitiis 


(m)  Brodie,  vol.  l,p.  4. 

(n)  Hitherto  the  advocates  of  the  Stuarts  have  adopted  Quintilian*s 
advice  with  regard  to  this  charge,  "  ut  quod  dicendo  refutare  non  possu- 
mu8  id  tanquam  fastidiendo  recalcitremus.*^  In  some  letters  of  that  day 
which  have  recently  been  publbhed,  written  from  London,  not  by  a 
republican,  but,  as  I  think,  by  a  clergyman,  the  disgust  excited  by 
Charleses  protection  of  Buckingham,  who  was  believed  to  have  poisoned 
his  father,  is  alluded  to. 

P 


210  HIBTORT   OF  THE 

ooopertam  novimus  (o)  ?"  I  shall  leave  this  qaesdon  of 
evidence  with  the  foUowing  passages  from  his  contempcMraiy 
Harrington,  one  of  our  best  and  most  neglected  writens, 
and  from  Wilson,  an  honest  and  authentic  historian,  ^  We  shall 
not  trouble  his  ashes  with  the  mention  of  his  personal  faoltSy 
only,  if  we  may  compare  God's  judgments  with  apparent  sins^ 
we  find  the  latter  end  of  his  life  neither  fortunate  nor  comfxMrtable 
to  him.     His  (James*s)  wife,  distasted  by  him,  and  some  say 

his  eldest  son  dying  with  too  violent  symptoms  of  poison, 

'  and  that  as  is  feared  by  a  hand  too  much  allied,  his  second  son, 
against  whom  he  ever  had  a  secret  antipathy,  scarce  returned 

fit)m  a  mad  and  dangerous  voyage and  lastly,  bjmsklf 

DYmo  OF  A  VIOLENT  DEATH  BY  POISON,  in  which  bis  son  was 
more  than  suspected  to  have  a  hand ;  as  may  be  inferred  from 
Buckin^iam's  plea  that  he  did  it  by  command  of  the  Prince  (/)), 
and  Charles's  dissolution  of  the  Parliament  that  took  in  hand 
to  examine  it ;  and  lastly,  his  indifference  at  Buckingham's 
death,  though  he  pretended  all  love  to  him  alive,  as  glad  to  be 
rid  of  so  considerable  and  dangerous  a  partner  in  his  g^ilt; 
yet  the  mitred  Parasites  of  those  times  could  say,  one  went  to 
Heaven  in  Noah's  Arkj  the  other  in  Elisha's  Chariot, — ^he 
dying  of  a  pretended  fever,  she  (the  Queen)^  as  they  said,  of 
a  dropsy"  (q). 

**  But  our  King  that  was  very  much  impatient  in  his  health, 
was  patient  in  sickness  and  death.  Whether  he  had  received 
any  thing  that  extorted  his  aguish  Jits  into  afeaver,  which 
might  the  sooner  stupifie  the  spirits,  and  hasten  his  end, 
cannot  be  asserted,  but  the  Countess  of  Buckingham  [who 
trafficked  much  with  mountebanks,  and  whose  fame  had  no 

(o)  Lord  Spencer,  a  loyalist,  in  arms  for  the  King,  writes  from  the 
King*s  camp  at  Shrewsbury  to  his  wife,  *^  that  the  conversation  was  so 
coarse  and  indecent  (he  nses  a  more  homely  and  stronger  word),  that  I 
thought  I  had  been  in  the  drawing-room.**   Sidney  Papers,  toL  2,  p.  66S. 

(p)  Observe,  not  denying  the  fact. 

(q)  Harrington's  Grounds  and  Reasons  of  Monarchy,  p.  31. 
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great  savour]  had  been  tampering  with  him,  in  the  abeenoe  of 
the  doctors,  and  had  given  him  a  medicine  to  drink,  and  laid 
a  plaster  to  his  side,  which  the  King  much  complained  o^  and 
they  did  rather  exasperate  his  distemper  than  allay  it:  and 
these  things  were  admitted  by  the  insinuating  persuasions  of 
the  Duke  her  son,  who  told  the  King  they  were  approved 
medicines,  and  would  do  him  much  good.  And  though  the 
Duke  after  strove  to  purge  himself  for  this  application,  as 
having  received  both  medicine  and  plaster  from  Doctor 
Remington,  at  Dunmow,  in  Essex,  who  had  often  cured  agues ' 
and  such  distempers  with  the  same,  yet  they  were  aiguments 
of  a  complicated  kind,  not  easie  to  unfold ;  considering  that 
whatsoever  he  received  from  the  doctor  in  the  countrey,  he 
might  apply  to  the  King  what  he  pleased  in  the  Court; 
besides  the  act  itself  [though  it  had  been  the  best  medicine  in 
the  world]  was  a  daring  not  justifiable;  and  some  of  the 
King's  physicians  mutter*d  against  it,  others  made  a  great 
noise,  and  were  forced  to  fly  for  it ;  and  though  the  still  voice 
was  quickly  silenced  by  the  Duke's  power,  yet  the  clamorous 
made  so  deep  impressions  that  his  innocence  could  never  wear 
them  out  And  one  of  Buckingham's  great  provocations  was 
thought  to  be  his  fear,  that  the  King  being  now  weary  of  his 
too  much  greatness  and  power,  would  set  up  Bristol  his 
deadly  enemy  against  him,  to  pull  him  down.  And  this 
medicine  was  one  of  those  thirteen  Articles  that  after  were 
laid  to  his  charge  in  Parliament,  who  may  be  misinformed, 

BUT  SELDOM  ACCUSE  ANY  UPON  FALSE  BUMOR  OR  BARE  8UGOE8- 

TTON ;  and  therefore  it  will  be  a  habd  task  for  any  man  to 
BXCusE  THE  KiNQ  his  succcssor,  FOR  DissoLviNa  that  Parlia- 
ment, TO  PRESERVE  ONE  THAT  WAS  ACCUSED  BT  THEM  FOR 
POISONING  HIS  FATHER. 

"  For  Doctor  Lamb,  a  man  of  a  infamous  conversation,  was 
much  imployed  by  the  mother  and  the  son,  which  generally 
the  people  took  notice  of,  and  were  so  incensed  against  Lamb, 
that  finding  him  in  the  street  in  London  in  the  year  1628, 

p2 
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they  rose  against  him,  and  with  stones  and  staves  knockt  out 
his  brains,  as  may  be  more  particularly  related  in  its  due 
time"  (r). 

Before  we  take  our  leave  of  the  period  in  which  Sir  £. 
Coke  flourished,  I  will  refer  to  some  cases  in  his  Reports 
which  I  have  not  yet  mentioned,  and  which  illustrate  the 
subject  under  our  consideration.  Goddard's  case  is  reported 
vol.  1,  p.  431,  of  Thomas  and  Eraser's  excellent  edition,  and 
it  furnishes,  just  as  if  it  had  been  reported  in  Meeson  and 
Welsby,  a  curious  instance  of  the  difficulty  of  enabling  justice 
to  triumph  over  the  various  impediments  wantonly  accumulated 
in  her  path  by  the  caprice,  perverted  ingenuity,  and  barren 
erudition  of  English  judges.  A  deed  had  been  relied  on, 
bearing  date  at  one  time,  whereas  it  was  requisite  to  shew 
that  it  was  made,  as  in  fact  it  had  been  made,  at  another;  in 
other  words,  that  the  precise  day  of  the  date  (a  point  generally 
most  immaterial)  had  been  inaccurately  stated.  Here  w&s  a 
fine  opportunity  to  display'  all  the  mock  diamonds  which  form 
the  treasure  of  an  English  lawyer.  Here  was  an  inextricable 
labyrinth  of  authorities  to  be  threaded,  including  the  sayings, 
reported  in  the  Year  Books,  of  judges  who  lived  when  com- 
merce was  unknown,  and  two-thirds  of  the  House  of  Lords 
believed  that  every  one  who  could  sign  his  name  was  a 
magician.  Here  were  technicalities  thick  as  the  motes  that 
people  the  sunbeam,  or  as  the  objections  that  people  what  I 
suppose  is  equally  lucid,  the  mind  of  a  pleading  judge  in  the 
simplest  case,  and  of  about  the  same  intrinsic  value, — to  be 
solved,  and  absurdities  to  be  reconciled,  which  required  all 
the  ingenuity  of  those  who  presided  in  our  Courts  of  justice. 
The  law  attaches  a  mysterious  sanctity  to  a  deed;  it 
believes  in  the  infallibility  of  wax  and  parchment  Lord 
Tenterden  says  somewhere  that  this  is  a  peculiarity  of  the 
English  law,  and  so  no  doubt  it  is.  What  then  is  to  be 
done  ?     Here  is  a  deed — a  genuine  deed,  signed  in  reality  by 

(r)  Wil0on*8  James  the  First,  p.  287. 
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the  person  whose  sigtmtiire  it  bears^  bearing  date  4th  April, 
24  Eliz.     Now  the  fact  was,  that  the  defendant  did  deliver  it 
as  his  deed  on  the  30th  July,  23  Eliz.,  when  he  was  alive,  and 
not  on  the  4th  April,  24  Eliz.,  when  he  was  dead :  therefore  the 
jury,  finding  the  whole  transaction  honest  and  otherwise  un- 
exceptionable, "  prayed  the  advice  of  the  Court,  whether  it 
was  the  defendant's  deed."   And  it  was  adjudged  by  Anderson, 
Chief  Justice,  Periam,  and  Walmesly,  that  it  was  his  deed ; 
and  the  reason  of  their  judgment  was  (observe,  reader),  "  that 
although  the   obligee,"  (the  plaintiff),  "in  pleading,  cannot 
allege  the  delivery  before  the  date,"  (why  ?  because)—"  it  was 
so  adjudged  in  1  Hen.  6,  which  case  was  aJBSrmed  to  be  good 
law,  and"  (another  reason)  "  because  the  plaintiff  is  estopped 
to  take  an  averment  against  any  thing  expressed  in  the  deed ; 
yet  the  jurors  who  are  sworn  to  say  the  truth  are  not  estopped" 
(this  is  lucky),  "  for  an  estoppel  is  to  conclude  one  to  say  the 
truth"  (JL  e.  to  prevent  one  from  saying  it),  "  and  therefore  the 
jury  cannot  be  estopped,  because  they  are  sworn  to  say  what 
is  true ;  vide  1  Hen.  4,  6  b,  35  Assis.  8,  1 7  Edw.  3,  6,  Plowd. 
Comment.  515  a."     Now  the  plain  English  of  this  is,  that  the 
plaintiff  miLst  say  what  is  false,  but  the  jury  may  find  what  is 
true, — which,  all  things  considered,  is  an  indulgence  to  reason 
seldom  granted  by  our  law.     Why,  indeed,  the  plaintiff  was 
not  allowed  to  state  the  truth,  as  well  as  the  jury  to  find  it,  it 
is  not  easy  to  discover.  It  is  quite  conformable  to  plain  sense  («), 
that  if  A.  has  induced  B.  to  act  in  a  certain  way  by  alleging 
a  particular  state  of  facts,  that  if  A.  bring  an  action  against  B., 
he  shall  not  be  allowed  to  deny  his  own  statement,  whether 
in  a  deed  or  out  of  it     But  why  not  {t)  say  the  truth  ?     Why 
not  say,  "  Whether  these  facts  are  true  or  not  is  nothing  to 
the  purpose ;  you  told  me  they  were  true,  1  acted  upon  your 
representation,  and  from  that  representation  you  must  not  now 

(«)  This  is  well  Ulustrated  by  the  case  of  Cox  v.  Cannon,  4  Bingham*s 
New  Cases,  454. 

(/)  It  is  now  held  that  this  may  be  done.  Steel  v.  Mart,  4  B.  &  C.  280  ; 
Hall  r.  Cazenovc,  4  East,  477. 
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depart"  This  is  an  estoppel.  But  how  does  this  apply  to  an 
averment  altogether  immaterial  ?  ''The  date  of  a  deed  is  not 
of  the  substance  of  a  deed,  for  if  it  has  no  date,  or  a  fidse  or 
impossible  date,  the  deed  is  good,  for  there  are  but  three  things 
of  the  essence  of  a  deed, — writing  in  paper  or  on  parchment» 
sealing,  and  delivery."  lb.  ''  And  when  a  deed  is  delivered^ 
it  takes  effect  {t)  from  the  day  of  the  delivery,  and  not  of  the 
date."  Yet  still  so  great  is  the  reluctance  (u)  to  part  with 
absurdity,  which  our  legislators  display,  that  though  the  facts 
are  precisely  the  same,  yet  if  the  pleading  be  shaped  in  one 
technical  form  instead  of  another,  though  the  meaning  of  the 
party  be  substantially  the  same,  and  so  understood  by  his 
antagonist,  the  fact  which  is,  and  ought  to  be,  necessarily 
conclusive  for  the  plaintiff,  ceases  to  be  so  (v).  And  thus  it 
was  decided  in  a  very  recent  case  (ti?),  in  which  it  was  de« 
termined  that  a  verdict  which,  if  pleaded  in  bar,  would  be 
conclusive,  when  given  in  evidence  is  not  conclusive. 

In  Ferrer's  (x)  case,  vol.  3,  p.  271,  same  edition,  it  was 
decided,  that  a  recovery  in  one  action  is  a  bar  as  to  that  or 
the  like  action  of  the  like  nature  for  the  same  thing  for  ever. 
True,  however,  to  its  ruling  genius,  the  law  immediately  pro- 
ceeds, on  technical  grounds,  to  qualify  this  beneficial  principle. 
''  But  if  he  be  barred  in  a  real  action he  may  have  an 

(t)  All  tbe  matter  of  a  deed  must  be  written  before  sealing  and  delivery, 
for  if  a  man  seals  and  delivers  a  blank  piece  of  paper,  and  ^ves  directions 
for  an  agreement  to  be  written  above  it,  the  deed  is  void.  Shep.  Tooch. 
p.  54.  Though  a  deed  made  with  blanks,  and  afterwards  filled  up  and 
delivered  bj  the  agent  of  the  partj,  is  good.    Tezeira  v.  Evans,  1  Anst. 

229. 

(«)  The  love  of  our  legislators  for  absurdity,  the  tenacity  with  which 
they  cling  to  every  rag  of  the  worn  out  garments  of  folly,  reminds  me  of 
Aristotle*s  magnificent  illustration  of  the  eagerness  with  which  we  seize 
on  the  arguments  for  the  existence  of  the  soul  afler  death.  **  The  very 
dress  that  a  friend  has  worn,"  he  says,  **  is  dearer  to  us  than  the  entire 
person  of  a  stranger.** 

(o)  Trevivan  v.  Lawrence,  Salk.  276 ;  Com.  Dig.  tit.  ^  Estoppel^  A. 

(w)  Voogt  r.  Winch,  2  B.  &  Aid.  672. 

(x)  See  Lord  £llenborough*s  remarks  on  this  case.  Outram  v.  Mor- 
wood,  3  East,  357 ;  Lord  Bagot  v,  Williams,  S  B.  &  C.  235. 
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action  of  a  higher  nature,  and  try  the  same  right  again."  "As 
if  a  man  be  barred  in  an  assise  of  novel  disseisin,  yet  upon 
shewing  a  descent  or  other  qpecial  matter,  he  may  have  aa 
assise  of  mort  d'apcestor,  aiel,  or  bisaiel,  entire  sur  disseisin 
to  his  ancestor.  So  it  is  said,  if  a  man  be  barred  in  a  for- 
medon  in  discender,  he  may  have  a  formedon  in  reverter  or 
remainder,  for  that  is  an  action  of  a  higher  nature."  What  a 
consolation  for  a  man,  ruined  by  incessant  litigation,  to  know 
that  the  new  action  was  called  a  '*  formedon  in  reverter." 
This  case  is  of  historical  value,  as  it  shews  that  actions  in 
ejectment  were  becoming  frequent,  llie  old  real  actions 
were  so  oppressive  and  ruinous,  and  so  pr^;nant  with  vexar 
tions  chicane,  that  in  order  to  escape  from  them  people  had 
recoune  to  ejectment,  by  which,  though  not  equally  conclusive, 
possession  could  be  obtained.  Ejectment  continues  to  be  the 
di^raoe  of  the  law  to  the  present  hour.  It  is  a  curious  proof 
of  the  hostility  of  lawyers  to  the  simple  and  intelligible 
manner  of  obtaining  justice.  The  plaintiff  and  defendant  are 
both  fictitious.  It  consists  of  a  series  of  clumsy  falsehoods,  in 
the  shape  of  a  supposed  letter  from  a  nominal  being  to  the  real 
defendant,  annexed  to  a  statement  that  another  shadowy  being 
has  done  certain  acts,  which  of  course  never  happened ;  and 
this  stupid,  circuitous,  barbarous  proceeding,  invented  under 
the  Flantagenets  as  a  means  of  escaping  from  the  snares  of 
what  were  called  real  actions,  and  which  were  still  more 
intolerable,  continues  to  be  law  in  England  at  the  present 
hour.  It  was  (y)  carefully  preserved  by  the  reformers  of  the 
law  and  the  inventors  of  the  New  Rules  in  1830 1 

(jf)  I  may  here  remark,  that  in  ejectment,  where  title  to  land  is  con- 
cerned, there  is  no  special  pleading,  and  the  Commissioners  of  Law  Reform 
give  as  a  reason  whj  there  should  be  none,  the  reason  that  if  special 
pleading  were  introduced  in  ejectment,  the  security  of  the  possessors  of 
landed  property  would  be  at  end.  Why  then  is  it  kept  where  personal 
property  is  at  stake?  Is  not  this  making  special  pleading  like  Don 
Quixote's  balsam  of  Fierabras,  that  was  excellent  for  the  knight,  but 
poison  to  the  squire  P  Posterity  will  wonder  at  an  infatuation  in  clinging 
to  these  barbarities  in  1830,  and  preserving  them  when  the  reform  of  the 
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N0W9  as  the  plaintiff  in  an  action  of  ejectment  is  not  a  real 
beingy  of  course  the  man  who  lurks  under  his  assumed  name 
maj  assume  any  other  name,  and  if  he  be  a  rich  man^  maj 
bring  anj  given  number  of  actions  to  recover  the  property  he 
covets.  If  ejectment  had  been  the  law  of  Palestine,  the 
murder  of  Naboth  would  have  been  useless.  It  is  true,  that 
at  the  present  day  the  Courts  will  interfere  to  prevent  the 
repetition  of  this  action  beyond  a  certain  number  of  times,  but 
this  was  not  the  rule  in  Coke's  time;  and,  accordingly,  in 
Ferrer's  case,  he  complained  that  '^  the  neglect  of  the  ancient 
common  law,  by  introducing  trials  of  rights  and  titles  of 
inheritance  and  freehold  in  personal  actions,  in  which  there  is 
not  any  end  or  limitation  of  suits,  has  introduced  four  great 
inconveniences.  1.  Infiniteness  of  verdicts.  2.  Contrarieties 
of  verdicts  one  against  the  other.  3.  Continuance  of  suits 
twenty,  thirty,  or  forty  years,  to  the  utter  impoverishment  of 
the  parties.  4.  All  this  tends  to  the  dishonour  of  the 
common  law."    As  a  specimen  of  the  jargon  (z)  in  which 


law  was  supposed  to  be  accomplished,  and  also  at  the  determination  then 
exhibited  of  obliging  the  public  to  compensate  for  the  loss  of  one  absurdity 
by  the  renovation  of  another.  Thus,  in  ejectment  you  have  no  special 
pleading,  but  a  string  of  useless  falsehoods,  making  the  proceeding 
quite  unintelligible  to  a  layman ; — so  it  is,  disfranchising  Grampound 
we  keep  Old  Sarum.  In  other  cases  you  have  not  the  fictions  of  eject- 
ment, but  you  have  the  chicane  of  special  pleading  and  the  New  Rules, 
which,  if  devised  for  the  purpose  of  enabling  wrong  to  triumph  over 
right,  could  not  be  more  effectual.  In  a  common  law  trial,  the  judges 
see  and  hear  the  witnesses,  but  besides  the  influence  of  special  pleading, 
the  jury  must  be  unanimous.  In  Chancery,  the  suitor  is  firee  from  the 
New  Rules,  but  the  judge  does  not  see  or  hear  the  witnesses,  &c.  &c.  &c. 
{z)  **  Ficfe,  reader,  in  my  Preface  to  the  fourth  part  of  my  Reports, 
f.  i.  b.  for  the  inconveniencies  which  ensue  on  the  breach  of  any  of  the 
ancient  and  fundamental  rules  of  the  common  law.  And  by  all  these 
differences  and  reasons  you  will  better  understand  your  books,  in  8  £d.  2 
Droit,  35  ;  4  Ed.  3 ;  Droit,  31 ;  3  £.  3.  16  ;  7  £d.  3.  19 ;  8  £d.  3.  54 
9  £d.  3.  13  ;  18  £d.  3.  31.  35  ;  18  £d.  3  ;  £stopi>el,  221 ;  30  Ed.  3.  19 
13  Ass.  p.  1 ;  17  Ass.  p.  27 ;  27  Ass.  p.  21 ;  28  Ass.  p.  14;  30  Ass.  p.  8 
30  Ass.  51 ;  31  Ass.  28  ;  32  Ass.  13 ;  31  Ass.  14 ;  33  Ass.  5  ;  19  Ed.  3 
Estoppel,  -227  ;  40  Ed.  3.  21  ;  42  Ed.  3  ;  44  Ed.  3. 45  ;  45  £.  4 ;  Br.  589 
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iloke  was  bred,  I  subjoin  the  conclusion  of  this  case  in  a 
note. 

Lord  Cheyney's  case  (a)  is  reported  voL  3,  p.  137,  of  the 

7H.  4.  15;  3H.  6.  15;  22  H.  6. 27;  7E.4.  19;  2R.  3.  14;  10  H.  6.5; 
37  H.  6.  31,  32;  12  E.  4.  13;  9  H.  7.  23;  21  H.  7.  24;  29  H.  8;  Br. 
Det.  174 ;  33  H.  8 ;  Action  sur  le  case,  Br.  105  ;  7  Ed.  6 ;  Estoppel,  Br. 
162 ;  23  Eliz. ;  Dyer,  371 ;  Bracton,  lib.  4,  fol.  262.  Note,  reader,  at  the 
common  law,  if  lands  had  been  conveyed  out  of  the  degrees,  so  that  the 
demandant  could  not  have  a  writ  of  entry  in  the  per,  or  per  Sf  cui,  the 
demandant  was  put  to  his  writ  of  right ;  for  no  writ  of  entry  in  the  post 
was  at  the  common  law,  and  the  reason  thereof  was  as  hath  been  said 
quod  git^fittis  UHumj  and  that  he  who  had  right  should  take  his  remedy  by 
writ  of  entry,  before  there  could  be  more  than  two  alienations,  and  all 
thb  appears  by  the  statute  of  Marlebridge,  cap.  30.  Vide  F.  N.  B.  192  ; 
7  Ed.  3,  25.  &  325 ;  17  Ed.  3.  69 ;  22  Ed.  3.  1 ;  7  H.  4.  17,  &c." 

(a)  "  Sir  Thomas  Cheyney,  Knight,  Lord  Warden  of  the  Cinque  Forts, 
1  Eliz.,  made  his  will  in  writing,  and  thereby  devised  to  Henry  his  son 
divers  manors,  and  to  the  heirs  of  his  body,  the  remahider  to  Thomas 
Cheyney  of  Woodley,  and  to  the  heirs  male  of  his  body,  on  condition 
*  that  he  or  they,  or  any  of  them,  shall  not  alien,  dbcontinue,  &c.*  And 
it  was  a  question  in  the  Court  of  Wards,  between  Sir  Thomas  Ferot,  heir 
general  to  the  Lord  Warden,  and  divers  of  the  purchasers  of  Sir  Thomas 
Cheyney,  if  the  said  Sir  Thomas  should  be  received  to  prove  by  witnesses, 
that  it  was  the  intent  and  meaning  of  the  devisor  to  include  his  son  and 
heir  within  these  words  of  the  condition  (he  or  they),  and  not  only  to 
restrain  Thomas  Cheyney  of  Woodley,  and  his  heirs  males  of  his  body ; 
but  Wray  and  Anderson,  Chief  Justices,  on  conference  had  with  other 
justices,  resolved,  that  he  should  not  be  received  to  such  averment  out  of 
the  wiU,  for  the  will  concerning  lands,  &c.,  ought  to  be  in  writing,  and  the 
constructions  of  wills  ought  to  be  collected  from  the  words  of  the  will  in 
writing,  and  not  by  any  averment  out  of  it ;  for  it  would  be  full  of  great 
inconvenience,  that  none  should  know  by  the  written  words  of  a  will  what 
construction  to  make,  or  advice  to  give,  but  it  should  be  controlled  by 
collateral  averments  out  of  the  will :  but  if  a  man  has  two  sons  both 
baptized  by  the  name  of  John,  and  conceiving  that  the  elder  (who  had 
been  long  absent)  is  dead,  devises  his  land  by  his  will  in  writing  to  his  son 
John  generally,  and  in  truth  the  elder  is  living ;  in  this  case  the  younger 
son  may,  in  pleading  or  in  evidence,  allege  the  devise  to  him ;  and  if  it  be 
denied,  he  may  produce  witnesses  to  prove  his  father's  intent,  that  he 
thought  the  other  to  be  dead ;  or  that  he  at  the  time  of  the  will  made* 
named  his  son  John  the  younger,  and  the  writer  left  out  the  addition  of 
the  younger :  for  in  47  E.  3.  16.  b.  the  case  was,  Robert  Peynel  had  issue 
two  sons  baptized  by  the  name  of  William,  and  levied  a  fine  to  Sir 
John  Fanningbridges  and  others  atme  ceo,  ^'C,  who  granted  and  rendered 
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same  edition.  It  illustrates  the  rule  which  Lord  Bacon  has  con- 
descended to  explain,  and  which  is  well  known  in  our  law,  of 
latent  and  patent  ambiguity.  The  rule  is,  that  an  ambiguitas 
patens  in  a  written  instrument  may  be  explained,  and  an 
ambiguitas  latens  may  not  ^*  Patens  is  that  which  appears  to 
be  ambiguous  on  the  deed  or  instrument  Latens  is  that  which 
seemeth  certain  and  without  ambiguity  for  any  thing  that 
appears  on  the  deed  or  instrument,  but  there  is  some  collateral 
matter  out  of  the  deed  that  breeds  the  ambiguity." 

A  patent  ambiguity (d)  requires  no  illustration;  wherever 
the  meaning  is  doubtful  on  the  face  of  the  instrument  to  be 
construed,  there  is  a  patent  ambiguity. 

It  is  a  latent  ambiguity  if  I  leave  my  manor  of  Dale  to  my 
cousin  Titius,  and  it  turns  out  that  I  have  two  cousins  of  that 
name,  then  as  evidence  extrinsic  to  the  deed  was  admitted  to 
shew  that  I  have  two  cousins  called  Titius,  evidence  extrinsic 

to  Robert  and  William  his  son  generally ;  and  afler  the  death  of  Robert, 
William  the  younger  son  brought  a  scire  facias  against  the  heir  of  William 
the  elder ;  and  the  younger,  by  the  rule  of  the  Court,  averred  that  the 
fine  was  levied  to  make  him  heir  prists  jrc,  and  upon  that  issue  was  taken. 
And  no  inconvenience  can  rise  if  an  averment  in  such  case  be  taken  in 
case  of  a  devise  by  will,  for  he  who  sees  such  will,  whereby  land  is  devised 
to  his  son  John,  cannot  be  deceived  by  any  secret  invisible  averment :  for 
when  he  sees  the  devise  to  his  son  John,  he  ought  at  his  peril  to  inquire 
which  John  the  testator  intended,  which  may  easily  be  known  by  him 
who  wrote  the  will,  and  others  who  were  privy  to  his  intent ;  and  if  no 
direct  proof  can  be  made  of  his  intent,  then  the  devise  is  void  for  the 
incertainty,  as  the  render  also  would  be  in  the  said  case  of  the  fine,  as  to 
William,  for  the  law  will  not  make  the  one  or  the  other  by  construction 
inheritable,  for  neither  the  elder  son  shall  have  it  by  course  of  law, 
because  the  elder  need  not  have  an  addition,  nor  shall  the  younger  have 
it  by  construction  by  reason  the  father  need  not  have  limited  the  land  to 
the  elder,  because  the  land  afler  the  death  of  the  father  would  descend  to 
the  elder.  But  he  shall  have  it  whom  the  father  intended  to  advance 
with  it,  and  for  want  of  proof  of  such  intent,  the  will  or  the  render  for  the 
incertainty  (as  hath  be^  said)  is  void ;  and  so  the  doubt  in  11  H.  6.  Id, 
well  explained.** 

(5)  Maxims  of  the  Law,  Regula  25,  vol.  4,  p.  79 ;  Bacon*8  Works, 
p.  800.  Examination  of  the  case  of  Goblet  v.  Beechey  and  others,  by 
Wigram. 
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to  the  deed  will  be  admitted  to  shew  which  of  the  two  I 
meant 

Four  cases,— the  case  of  Peacham  (1615),  the  case  of  Owen 
(1615),  the  case  of  Williams  (1619),  and  the  case  of  Pine 
(1628),  may  be  considered  together  for  the  purposes  of  this 
inquiry. 

Peacham,  a  clei^gyman,  was  tried  for  high  treason  in  com- 
passing the  death  of  the  king.  The  overt  act  alleged  in  the 
indictment  was  the  composition  and  writing  of  a  certain  libeL 
The  libel  was  contained  in  a  sermon  which  had  never  been 
preached,  and  which  was  found  in  his  closet.  Many  of  the 
judges,  said  Croke,  were  of  opinion  that  this  did  not  amount 
to  treason.  He  was,  however,  convicted  of  high  treason.  But 
the  sentence  was  never  inflicted. 

The  overt  act  charged  in  Owen*s  indictment  was,  that  he 
had  said,  '*  The  ELing  being  excommunicated  by  the  Pope, 
may  be  lawfully  deposed  and  killed  by  any  one,  which  killing 
is  not  murder."  The  prisoner  was  convicted  of  high  treason, 
and  judgment  passed  on  him  by  the  Lord  Chief  Justice  Coke ; 
another  proof  of  his  wicked  conduct  as  a  judge.  It  is  not 
known  whether  he  was  executed  (c). 

The  case  of  Williams  is  a  still  more  frightful  instance  of 
injustice.  The  overt  act  charged  against  him  was,  that  he 
had  written  two  books,  one  entitled  *^  Balaam's  Ass,"  the  other 
"  Speculum  Regni,"  in  which  he  took  upon  himself  the  office 
of  a  prophet,  and  affirmed,  upon  the  authority  of  the  passage 
in  Daniel,  ^*  time,  times  and  a  half,"  '*  that  the  King  which 
now  is  will  die  in  the  year  of  our  Lord  1621,"  arguing  ^*  that 
the  time  when  Antichrist  was  to  be  revealed  was  the  time 
when  sin  was  at  the  highest ;  that  sin  was  then  at  the  highest, 
eiyo^  &C. .  • .  •"  In  the  same  strain  of  judicious  interpretation 
he  explained,  that  the  court  was  the  abomination  of  desolation 

(e)  J£  we  compare  these  proceedings  with  those  of  the  Spanish  Inqui- 
Bition,  in  the  cases  of  Lois  de  Leon,  Documentos  ineditos  per  la  Historia 
de  Espana,  vol.  11,  and  of  Sanchez  de  las  Brozas,  toI.  2,  p.  5,  ib.,  the 
advantage  as  to  humanity  is  altogether  on  the  side  of  the  latter. 
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and  the  habitation  of  Devils;  and  "these  and  many  other 
such  opinions  all  the  Court  clearly  held  were  evidence  of  high 
treason  by  the  common  law,  for  these  words  import  the  end 
and  destruction  of  the  King  and  his  realm :"  **  and  treason," 
said  Montagu,  ^*  is  '  crimen  Isesae  majestatis,'  and  how  can  the 
King  be  more  hurt  than  by  the  broaching  and  buzzing  of 
such  opinions  in  the  ears  and  hearts  of  his  people  ?"  Williams 
rested  his  defence  on  three  grounds :  first,  that  what  he  wrote 
proceeded  not  out  of  malice  to  the  King,  but  love — for  which 
he  appealed  to  the  publication  itself:  secondly,  that  it  was 
merely  opinion,  and  could  not  be  taken  as  an  overt  act,  inas- 
much as  it  rested  there,  and  was  connected  with  no  treason, 
rebellion,  or  conspiracy  :  and  thirdly,  that  he  had  never  pub- 
lished his  book  at  all,  but  had  sent  it  secretly  to  the  King, 
sealed  up  in  a  box.    In  spite  of  these  unanswerable  aiguments, 
the  poor  fanatic  was  convicted  and  executed.  Such  an  offence 
would  hardly  have  been  so  punished,  unless  heresy  had  been 
imputed,  in  France,  Italy,  Germany,  or  Spain  at  that  time. 

Pine*s  case.  Pine  was  indicted  for  high  treason  in  imagining 
the  death  of  the  King.  The  overt  act  charged  was,  speaking 
seditious  words,  attributing  to  the  King  want  of  capacity,  and 
describing  him  as  unfit  to  rule.  In  this  case  the  judges  were 
convened  to  decide,  whether  speaking  such  words  amounted 
to  treason ;  and  they  decided,  after  an  examination  of  several 
precedents,  that  it  did  not(r).  For  they  resolved  '^that,  unless  by 
particular  statute,  no  words  will  amount  to  treason,  for  there 
is  no  treason  this  day  but  by  25  Edw.  3,  for  imagining  the 
death  of  the  King ;  and  the  indictment  here  must  be  framed 
on  one  of  the  points  in  that  statute ;  and  the  words  spoken 
can  be  but  evidence  to  discover  the  corrupt  heart  of  him  that 
spoke  them,  but  of  themselves  they  are  not  treason,  neither 
can  any  indictment  be  framed  on  them."  The  statute  requires 

(r)  And  so  he  escaped  altogether.  Charles  preferred  his  impunity,  to 
the  promulgation  of  the  doctrine  that  his  offence  was  not  capital,  from  the 
Bench.     Henry  Third,  of  France,  bore  a  great  deal  more  from  preachers. 
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that  the  accused  shoald  be   **attainUid  of  open  deed;^  now 
words   to  recommend  another  to   engage  in   a  treasonable 
design,  are  an  overt  act  of  the  species  of  treason  above  men- 
tioned; *^they  are  uttered  in  contemplation  of  a  traitorous 
purpose  actually  on  foot,  or  intended,  and  in  prosecution  of 
such  purpose"  («).     Such  words  are  an  overt  act     But  words 
uttered  without  any  reference  to  any  treasonable  act  or  purpose 
are  not  such  an  overt  act.     An  overt  act  must  not  only  be 
looked  upon  as  evidence  of  the  guilty  purpose  of  the  heart, 
but  as  the  means  by  which  that  purpose  is  to  be  accomplished. 
**  Loose  words,**  says  Mr.  Justice  Foster,  "  not  relative  to  acts, 
are  at  worst  indications  of  the  malignity  of  the  heart"     But 
though  mere  words  do  not  amount  to  an  act,  they  are,  when 
they  accompany  an  act,  in  treason  as  in  other  cases,  evidence 
of  the  intention  with  which  that  act  is  done ;  and  may  qualify 
an  act  with  the  degree  of  malignity  that  amounts  to  treason. 
In  such  cases,  however,  as  Mr.  Phillipps  remarks,  it  is  not 
the  words,  but  the  act  which  the  words  explain  and  prove, 
that  amounts  to  treason,  and  ought  to  be  so  charged  in  the 
indictment  {ty 

Lord  Audley's  case  exhibits  such  a  scene  of  abominations 
that  I  am  anxious  to  pass  over  it  as  hastily  as  I  can.  The 
crimes  charged  against  the  prisoner  were  of  the  foulest  nature. 
The  judges,  according  to  the  fashion  of  the  age,  were  con- 
sulted before  the  trial  by  the  Attorney  General,  and  they 
declared  the  law  to  be : — 

1.  That  a  peer  could  not  waive  his  trial  by  peers. 

2.  That  he  could  not  challenge  his  peers. 

3.  That  he  might  have  counsel  only  for  points  of  law. 

4.  That  examinations  could  not  be  made  use  of  against  the 
prisoner  unless  they  were  upon  oath.  But  that  his  own 
examination,  not  upon  oath,  might  be  employed  against  him. 

5.  That  the  wife  might  be  a  witness  against  her  husband, 

ex  necessitate  rei. 

(«)  Foster,  p.  200. 

(0  PhiUipps,  vol.  1,  p.  92. 
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That  Lord  Audley  had  been  guilty  of  the  most 
and  horrible  turpitude  is  evident ;  but  it  is  no  less  clear  that 
he  was  improperly  convicted.  The  evidence  gpven  by  his 
wife  was  entided  to  no  credit  or  even  consideration^  as  she 
had  suffered  a  long  interval  to  elapse  without  complaining  of 
the  injuries  she  now  attested.  Lord  Audley»  confessing  that 
his  sins  were  many  and  heinous,  maintained  to  the  last  moment 
his  innocence  of  the  chaiges  on  which  he  was  convicted. 

Another  witness  against  him,  who  was  executed,  also  de- 
clared, just  before  his  death,  that  Lord  Audley's  wife  was  a 
woman  capable  of  any  crime,  and  that  a  great  portion  of  her 
evidence  was  false.  This  was  precisely  one  of  those  cases 
which  illustrates  most  remarkably  the  evil  of  not  allowing 
counsel  to  prisoners  (u).  An  acute  and  intelligent  advocate, 
by  an  examination  of  witnesses  so  suspicious,  and  guilty,  on 
their  own  shewing,  of  such  enormous  wickedness  as  those 
against  Lord  Audley,  must  have  ensured  his  acquittal;  as  it 
was,  he  was  convicted  by  a  majority  of  three  only.  Twelve 
peers  acquitted  him.  I  can  hardly  lament  his  fate,  but  he  fell 
a  victim  to  the  absurdity  of  our  institutions,  in  refusing  counsel 
to  men  on  trial  for  their  lives,  and  in  adopting  (as  they  still 
continue  to  do)  one  system  for  discovering  the  truth  where  the 
life  of  a  man,  called  in  one  way,  is  at  stake,  and  a  different  one 
where  that  of  a  man,  addressed  in  a  different  manner,  depends 
upon  the  trial 

The  law  now  says,  if  you  are  called  my  Lord,  the  right  way 
of  finding  out  the  truth  is  this  method ;  if  you  are  called  Sir, 
the  right  way  of  finding  out  the  truth  is  that  one ;  and  this,  in 
the  nineteenth  century,  when  a  man  who  would  look  for  coal 
in  an  improper  stratum  would  be  reckoned  a  maniac.  The  heart 
of  many  a  spectator  must  have  ached  when  the  aged  prisoner, 

(tt)  Lord  Audlej  said,  "  I  have  been  close  prisoner  these  six  months 
without  friends,  without  counsel,  without  advice.    I  am  ignorant  of  the 
advantages  and  disadvantages  of  the  law,  and  am  but  weak  of  speech  at 
the  best,  and  therefore  I  desire  to  have  the  liberty  of  having  counsel  to 
speak  for  me.** 
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after  a  solemn  protestadon  of  his  innocency,  said  that  he  left 
three  woes  to  the  consideration  of  his  Peers : 

1.  Woe  to  that  man  whose  wife  should  be  a  witness  against 
him  I 

2.  Woe  to  that  man  whose  son  should  persecute  him  and 
conspire  his  death  I 

3.  Woe  to  that  man  whose  servants  should  be  allowed 
witnesses  to  take  away  his  life ! 

He  said  further,  his  wife  had  been  naught  in  his  absence, 
and  had  had  a  child  (v). 

That  his  son  was  now  become  twenty-one  years  old,  and  he 
himself  old  and  decayed, — that  the  one  would  have  his  lands, 
and  the  other  a  young  husband;  and,  therefore,  by  the  testi- 
mony of  them,  and  their  servants'  added  to  their  own,  they 
had  plotted  and  contrived  his  death. 

In  this  case  it  does  not  appear  that  Lady  Castlehaven  was  pro- 
duced face  to  face  against  her  husband,  though  she  was  at  the 
reiterated  demand  of  the  accomplice  produced  against  the  latter ; 
many  of  the  witnesses,  however,  were  produced,  though  their  exa- 
minations were  read.  The  indictments  against  him  were  three, 
and  they  were  tried  together.  It  is  remarkable,  that  the  principal 
witnesses  against  Lord  Castlehaven,  Iitzpatrick  and  Broadway, 
retracted  their  confessions.  **  Broadway,"  say  the  judges  in 
their  report  to  the  Eang,  **  very  impudently  denied  his  own 
confesuon  taken  before  the  Lords  in  the  trial  of  Lord  Audley ; 
he  pretended  he  was  annoyed,  and  knew  not  what  he  sub- 
scribed. He  would  not  be  satisfied  unless  the  I^dy  was 
produced  face  to  face,  which  she  was.  Fitzpatrick  pretended 
he  was  promised  security  from  danger,  and  so  sought  to  raise 
a  suspicion  as  if  he  had  been  wrought  upon  to  be  a  witness  to 
bring  Lord  Audley  to  his  end."  The  report  ends,  that  it  was 
not  for  the  *'  honour  of  common  justice"  that  these  prisoners 
should  be  pardoned,  which  Charles,  fiom  some  crooked  motive 

(o)  This  was  confirmed  on  the  scaffold  by  one  of  the  witnesses  agunst 
Lord  Audley,  who  stated  also  that  she  destroyed  the  child. 
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or  Other,  was  disposed  to  do;  and,  accordingly,  they  were 
executed.  It  is  manifest  that  they  were  both  unworthy  of 
credit,  and  that  a  conviction  grounded  on  their  testimony  was 
unjust  Broadway  said  on  the  scaffold,  ^'  that  my  Lord  Dorset 
had  entrapped  him  to  his  destruction,  saying  upon  bis  own 
honour,  and  speaking  in  the  plural  number  (as  the  mouth  of 
the  whole  Board),  that  whatsoever  he  delivered  should  no 
ways  prejudice  himself;  he  thereby  got  him  to  declare  the 
Earl  guilty." 

The  trial  of  Strafford  was  the  dawn  of  a  better  day,  soon 
overcast,  indeed,  by  the  bigotry  and  pusillanimous  conduct  of 
those  who  replaced  the  line  of  Stuart  on  the  English  throne> 
but  during  which,  nevertheless,  some  gleam  of  the  light  of 
freedom  was  generally  visible.  This  was  the  period  announced 
in  the  glorious  language  of  Milton,  ''  Methinks  I  see  in  my 
mind  a  noble  and  puissant  nation  rousing  herself  like  a  strong 
man  after  sleep,  and  shaking  her  invincible  locks.  Methinks 
I  see  her  as  an  eagle,  mewing  her  mighty  youth,  and  kindling 
her  undazzled  eyes  at  the  full  midday  beam,  purging  and 
unsealing  her  long  abused  sight  at  the  fountain  itself  of 
Heavenly  rmdiance," — language  that  to  us,  degenerate  from  long 
and  avowed  corruption,  the  helots  of  mere  material  interests, 
careless  of  all  that  we  cannot  put  into  our  pockets  or  count 
upon  our  fingers,  and  looking  up  with  boundless  veneration  to 
technical  rank  and  stupid  opulence,  may  seem  inflated  and 
extravagant,  but  which  to  a  mind  like  Milton's  fortified  by  the 
incessant  study  of  the  great  writers  of  antiquity,  exalted  by 
those  glorious  deeds  in  peace  and  war,  which  had  raised  this 
country  to  an  unequalled  height  of  glory,  and  inspired  by  the 
hope  (alas,  too  soon  dispelled)  of  contributing  to  realize  the 
splendid  vision  of  a  free  republic,  was  natural  and  appropriate. 
The  death  of  Strafford  is  to  be  justified,  not  by  any  positive 
law,  for  there  are  some  cases  which  no  positive  law  can  reach, 
but  by  a  necessity  paramount  to  all  law.  It  was  justifiable  as 
the  suspension  of  the  Habeas  Corpus  Act  is  justifiable,  as 
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flinging  goods  overboard  in  a  storm  is  justifiable,  as  the  division 

of  food  in  a  besieged  town  is  justifiable,  as  the  decree  of  the 

Roman  Senate,  **  ne  quid  detrimenti  respublica  caperet**  was 

justifiable.  If  the  necessity  was  not  real  (tr),  those  fathers  of  the 

Commonwealth,  who  carried  the  best  qualities  of  Englishmen  to 

a  height  they  never  since  have  reached,  were  criminal ;  but  if  the 

necessity  was  imminent,  if  the  life  of  Strafford  and  the  freedom 

of  englishmen  were  incompatible,  then  they  acted  like  patriots 

and  like  statesmen*     Is  there  any  one  acquainted  with  the 

history  of  the  time,  who  has  read  Strafford's  letters  breathing 

the   most  rancorous  hostility  to  freedom,  or  considered  his 

words  and  actions,  who  can  doubt  that  the  liberties  of  England 

would  have  been  exposed  to  perpetual  jeopardy  during  every 

minute  of  Strafford's  future  life?     Can  any  one  who  admits 

thisy  resist  the  corollary,  that  his  life  was  forfeited  to  the  State? 

They  who  voted  for  the  bill  of  attainder,  might  take  with 

Cicero,  <«  maximum  iUud  pulcherrimumque  juramentum,  se  rem 

publicam  servasse."    No  positive  law  sanctioned  the  expulsion 

of  James  the  Second,  yet  no  one  worth  reasoning  with  will 

dispute  its  justice.   In  like  manner,  though  no  statute  could  be 

quoted  to  justify  the  execution  of  Strafford^ — the  great  object 

of  all  laws  and  all  statutes,  the  welfare  of  those  whom  he  had 

systematically  endeavoured  to  make  slaves,  not  freemen,  was 

its  justification  and  its  guarantee. 

The  same  argument  applies  to  the  case  of  Charles, — I  mean 
not  as  to  its  expediency,  which  is  one  question,  but  as  to  its 
justice,  which  is  another.  Charles  had  violated  over  and  over 
again  the  fundamental  laws  which  he  had  sworn  over  and  over 
again  to  keep  holy  and  to  obey.  He  had  inflicted  the  most 
savage  and  illegal  punishments  on  innocent  men.  He  had 
destroyed  the  security  of  social  life.  He  had,  without  a  shadow 
of  right,  seized  on  the  goods  of  his  subjects,  and  imprisoned 
their  persons  in  a  long  and  cruel  bondage.    He  had  caused  the 

(»)  If "  necessity,"  when  fictitious,  is  the  "  tyrant's  plea,"  when  real' 
it  10  the  statesman's  justification. 

a 
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death  of  Cotton  (z)  and  of  Elliott  He  had  obliged  thousands  of 
industrious  and  blameless  subjects  to  fly  to  the  wilderness  (y), 
and  to  seek  in  exile  a  shelter  from  his  persecution.  Remon- 
strances, petitions,  laws,  oaths,  were  of  no  avaU.  He  was  the 
determined  enemy  of  freedom,  by  whatever  name  it  was  called, 
and  by  whatever  institutions  it  was  guaranteed.  He  had  (the  fact 
is  proved  beyond  all  doubt  by  the  Marquis  of  Antrim's  defence 
in  (Charles  the  Second's  time)  encouraged  the  insurrection 
which  led  to  the  massacre  of  the  Protestants  in  Ireland.  He  had 
let  loose  upon  a  patient  and  considerate  people  all  the  horrors  of 
civil  war.  All  technical  rules,  and  the  laws  intended  for  an  ordi- 
nary state  of  things,  disappear  before  such  enormous  wickedness. 

The  trial  of  Charles  the  first  was  a  proceeding  for  ever 
glorious  to  the  English  nation.  **  The  fame  of  it  went  forth 
into  all  lands,  and  its  glory  to  the  ends  of  the  earth."  It  was 
intended  to  be,  and  it  has  been,  one  of  the  great  landmarks 

(x)  Sir  Robert  Cotton,  the  great  antiquarian,  died  of  a  broken  heart, 
in  consequence  of  his  imprisonment  and  the  seizure  of  his  papers.  A 
speech  in  Parliament  was  his  offence.  ^  Six  members  of  the  House  of 
Commons,  who  had  been  forward  in  vindicating  the  privileges  of  Parlia- 
ment, were  committed  close  prisoners  for  many  months  together,  without 
the  liberty  of  using  books,  pen,  ink,  and  paper,  while  they  were  detained 
in  this  condition,  and  not  admitted  to  bail  according  to  law.  They  were 
also  vexed  with  informations  in  inferiour  Courts,  where  they  were  sentenced 
and  fined  for  matters  done  in  Parliament,  and  the  payment  of  such  fines 
extorted  from  them.  Some  were  enforced  to  put  in  security  of  good 
behaviour  before  they  oould  be  released;  the  rest,  who  refused  to  be 
bound,  were  detuned  divers  years  after  in  custody,  of  whom  one  Sir 
John  Elliot,  a  gentleman  of  able  parts,  that  had  been  forwardest  in 
expression  of  himself  for  the  freedom  of  his  country,  and  in  taxing  the 
unjust  actions  of  the  Duke  of  Buckingham,  while  that  Duke  lived  [though 
the  truth  be,  that  those  speeches  of  his  were  no  other  than  what  carried 
the  public  consent  in  tiiem],  dyed  by  the  harshness  of  his  imprisonment, 
which  would  admit  of  no  relaxation,  though  for  health*s  sake  he  petitioned 
for  it  often,  and  his  physitian  gave  in  testimony  to  the  same  purpose.** 
May*s  History  of  the  Parliament,  4to  edition,  p.  9. 

(y)  The  same  cause,  •  religious  persecution,  has  produced,  within  the 
last  ten  years,  the  same  effect  in  the  dominbns  of  the  King  of 
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of  histoiy;  It  was  not  the  act  of  a  furious  multitude,  or  of 
a  savage  demagogue,  or  of  a  tribunal  of  assassiDS.  It  severed 
the  chain  which  bound  the  nations  of  modem  Europe  to  the 
earth.  It  was  the  first  great  proof  in  modem  times  that  the 
]»«jndice8  of  Gothic  ignorance,  and  feudal  barbarity,  and 
superstitious  infatuation  were  giving  way,  that  kings  were  no 
longer  irresponsible,  and  that  the  sword  of  justice  was  above 
them*  The  *' enormous  faith,"  as  one  of  our  poets  calls  it,  of 
many  made  for  one,  received  its  death  wound  on  the  scaffold 
of  Charles  the  first  If,  indeed,  like  lawyers,  we  are  to  swerve 
and  shiver  at  a  noble  deed,  and  stand  disputing  about  forms 
and  precedents  while  the  commonwealth  perishes  for  want  of 
fidthful  service,  or  if^  yielding  to  a  superstition  still  more 
ignoble,  we  are  to  invert  the  great  tenet  of  Christianity,  and 
hold  that  man  may  become  God  among  us,  then,  indeed,  the 
death  of  this  bad  King  was  a  crime  inexpiable ;  but  if  we  listen 
to  the  language  of  reason,  as  delivered  to  us  by  her  chosen 
oracles  in  ancient  or  in  modem  times,  if  we  consider  the 
purpose  for  which  Kings  were  appointed  by  social  creatures, 
or  if  we  examine  the  lessons  written  by  Nature  herself,  when 
no  appeal  can  be  made  to  experience  or  meditation,  on  the 
heart  of  the  savage  in  the  wilderness,  we  shall  consider  it  an 
imperishable  monument  of  English  justice. 
Charles  (y)  died  well, — 


*«  Nothing  in  his  life 
Became  him  like  the  leaving  itt^ 


iA.  t» 


not  better  than  many  good  and  many  bad  men  before  and  after 
him  have  died,^not  more  nobly  than  Sir  Henry  Vane  or 

(y)  Such  a  question  may  fairly  be  discossed  now,  as  it  is  one  in  limited 
monarchies  purely  of  speculation.  The  execution  of  Louis  16,  misled  as 
he  had  been  into  treaam  to  his  people,  has  always  appeared  to  me  an  act 
of  wanton  barbarity.  The  personal  inyiolability  of  the  Sovereign  in 
limited  mCT*ffa^lii<^  and  the  personal  responsibility  of  his  ministers,  cannot 
be  insisted  upon  too  strongly.  I  speak  of  limited  governments  only,  for 
in  absolute  monarchies  the  case  is  altogether  different.    If  Catharine  of 

Q  2 
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Algernon  Sydney,—  not  more  serenely  than  Lord  Lovat ;  but 
his  deportment  throughout  was  manly,  calm,  and  dignified. 
Far  be  it  from  the  writer  of  these  pages  to  qualify  by  a  single 
epithet  the  merit  of  those  virtues  which  he  had  learnt  in  the 
school  of  adversity,  or  to  detract  by  a  single  word  from  praise 
that  is  so  unquestionably  his  due. 

Yet,  although  my  "  faith"  as  to  the  motive  of  the  execution 
of  Charles  the  First  is  that  of  Milton,  and  although  I  firmly 
believe  that  its  lasting  effects  have  been  beneficial  to  mankind, 
its  immediate  policy  was  questionable.  It  may  well  be  doubted 
whether  any  cause  contributed  so  much  to  that  act  of  incredible 
madness  and  folly,  the  unconditional  restoration  of  the  Stuarts, 
and  the  crrimes  and  miseries  which  followed  it. 

The  judicial  enormities  of  Charles  the  First's  reign,  scarcely 
relate  to  the  matter  now  under  consideration ;  but  if  the  reader 
will  turn  to  the  proceedings  in  Lilburne's  case,  a.  d.  1637,  he 
will  see  that  the  Attorney  General  (r),  afterwards  Lord  Chief 
Justice,  actually  employed  his  clerk  to  entrap  the  prisoner  into 
a  confession.  The  downfall  of  the  Stuart  dynasty  produced  a 
great  temporary  improvement  in  the  administration  of  justice, 
which,  but  for  the  folly  of  the  English  in  restoring  to  the 
throne  that  detestable  and  detested  race,  might  have  been  as 
permanent  as  it  was  considerable  (a).     The  English  language 

Russia,  after  the  murder  of  her  husband,  or  the  sack  of  Warsaw,  or  if 
Charles  12,  after  the  murder  of  Patkul,  or  Frederic  William  1  of  Prussia, 
after  kidnapping  the  citizens  of  other  states  and  cutting  off  their  hands 
and  feet,  for  endeavouring  to  return  home,  had  been  tried  and  executed, 
the  example  would  have  been  a  salutary  one.  But  since  the  Gothic 
monarchies  have  been  shaken,  and  the  people  have  been  more  consulted 
in  public  affairs,  punishments  have  become  milder,  and  conquerors  more 
humane.  Pressing  to  death,  the  evisceration  of  a  living  man,  burning 
alive,  ^^  Luke*s  iron  crown,  and  Damian^s  bed  of  steel,**  were  not  the 
inventions  of  popular  governments. 

(r)  State  Trials,  vol.  3,  p.  1817. 

(a)  This  was  at  last  accomplished,  in  spite  of  the  opposition  of  lawyers, 
and  much  to  the  regret  of  Blackstone,  in  the  fourth  year  of  €reorge  2. 
So  we  continued,  in  company  with  Russia,  to  use  the  Julian  calendar  till 
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was  substituted  under  the  Commonwealth  for  the  horrible 
jargon  in  which,  up  to  that  time,  the  proceedings  in  our  Courts 
of  justice  had  been  carried  on.  With  the  restoration  of  Charles 
the  Second  the  old  gibberish  was  restored.  This  is  a  proof  of 
the  intense  bigotry  peculiar  to  the  English.  I  believe  the 
history  of  all  free  countries  might  l>e  ransacked  in  vain  to  find 
another  such  instance  of  servile  submission  to  authority,  on  the 
part  of  the  people  and  their  representatives,  and  obstinate 
hostility  to  improvement  on  the  part  of  the  class  whom  they 
obeyed.  The  case  most  nearly  approaching  to  it,  is  the 
establishment  of  special  pleading,  in  1830,  in  a  shape  more 
odious  and  contracted  than  it  had  before  exhibited,  by  those  to 
whom  the  task  of  reforming  our  jurisprudence  was  entrusted. 
The  country  that  endures  the  system  of  pleading  in  use  under 
Edward  the  First  in  the  nineteenth  century,  might  well  submit 
to  Norman  French  and  corrupt  Latin  in  the  seventeenth. 

Another  salutary  legal  measure,  which  would  have  prevented 
an  immense  mass  of  litigation,  was  stifled  at  the  Restoration, 
and  has  not  yet  become  law  (&).  I  mean  a  Register  for  Deeds 
affecting  landed  property.  Blackstone  sneers  at  this  proposal, 
and  thereby  gives  us  another  proof  of  the  unhappy  and 
narrowing  eflect  of  professional  habits  on  his  mind.  It  is  a 
measure  so  important,  that  even  among  us,  and  though  it 
tends  to  prevent  fraud  and  to  diminish  litigation,  it  cannot 
much  longer  be  delayed.  One  great  improvement,  however, 
was  preserved.  During  the  time  of  the  Commonwealth,  it 
became  a  recognised  principle  of  law,  that  the  witnesses 
against  prisoners  must  be  sworn  and  confronted  with  them. 

*  the  year  1751.  The  Duke  of  Newcastle  uttered  the  genuine  sentiment 
of  those  entrusted  with  our  affairs,  when  he  implored  Lord  Chesterfield 
to  give  up  his  bill  for  putting  an  end  to  this  barbarity,  and  **  conjured 
him  not  to  stir  things  that  had  long  been  quiet,  adding,  that  he  did  not 
love  new  fangled  things."    Chesterfield*s  Works,  vol.  2,  p.  464f 

(h)  '*  Another,  and  perhaps  the  greatest  cause  of  multitude  of  suits,  is 
this,  that  for  want  of  registering  of  conveyances  of  land,  which  might 
easily  be  done  in  the  townships  where  the  lands  lie,  a  purchase  cannot 
easily  be  had,  which  will  not  be  litigious.**    Uobbes*  Works,  fol.  ed.  p.  606. 
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The  rules  of  evidence  still  continued  vague  and  unsatisfactoiy, 
but  this  was  a  great  step  in  the  right  direction,  which,  stnmge 
to  say,  the  Court  lawyers  found  it  impossible  to  retrace.  The 
principle  laid  down  by  the  statutes  already  referred  to — of 
Edw.  6,  to  which  so  many  noble  victims  had  appealed  in 
vain,  and  which  the  Pophams(a)  and  Cokes  had  contrived  to 
firustrate,  was  now  established  permanently.  Torture  disap- 
peared for  ever  irom  this  part  of  the  island.  And  though  the 
''  res  dura  et  regni  novitas"  forced  Cromwell  upon  measores 
affecting  the  constitution  of  our  Courts  of  justice,  which 
appear  harsh  and  arbitrary,  the  adoption  of  those  measures 
proceeded  from  no  desire  to  corrupt  the  purity  of  the  Bendi ; 
and  the  acquittal  of  Lilbume,  within  the  dash  of  the  pikes 
that  had  guarded  Charles  to  execution,  was  a  signal  triumph 
of  its  integrity.  Cromwell's  object  was,  not  to  procure  con- 
victions against  the  innocent,  but  to  ensure  the  punishment  of 
the  guilty,  which,  in  a  country  so  torn  by  factions  as  England, 
was  diflScult;  for  even  when  traitors  were  seized  with  arms  in 
their  hands,  endeavouring  to  overthrow  the  Commonwealth, 
their  acquittal  by  some  juries  would  have  been  inevitable.  Under 
the  Stuarts,  the  criminal  quality  of  the  imputed  acts  was  not 
disputed,  but  the  acts  themselves  were  denied,  and  judges 
obliged  juries  to  find  that  they  were  proved,  sometimes  on 
insufficient  evidence,  sometimes  on  no  evidence  at  alL  Under 
Cromwell,  the  acts  were  not  only  not  denied,  but  boasted  o^ 
and  juries  refused  to  allow  that  they  were  criminal.  The 
right  of  self  preservation  which  every  government  must  possess^ 
justified  the  change  of  tribunal.  Call  that  government  usux^ 
pation  if  you  please ;  say  that  it  ought  never  to  have  existed ; 
say,  with  James  the  First,  that  the  Dutch  were  rebels  for 
resisting  Philip  the  Second;  say  that  the  government  of 
Charles  the  First  and  Charles  the  Second  was  preferable  to 
freedom ;  argue  for  Divine  right  and  passive  obedience,  as  if 
you   were   an   Oxford   tutor  or  undergraduate; — all  tlus  is 

(a)  Popham  introduced  the  practice  of  fining  jurors  for  their  verdicts. 
Vsughan's  judgment  in  Bushel's  esse.    Vaughan's  Reports,  135. 
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collateral  to  the  (]iiestion,  whether  a  government  is  to  allow 
treason  to  be  committed,  and  the  assassination  of  its  head  to 
be   attempted  with  imptmitj — for  that  was  the  alternative. 
A  single  royalist  juryman  might  have  ensured  the  escape  of 
the  most  cowardly  assassin,  (such  as  those  royalists  were  who 
mnrdered  their  unarmed  foes  (ft)  in  Holland);  and  even  to 
this  hour,  this  admitted  absurdity  of  obliging  people  who  differ, 
to  say  on  their  oaths  that  they  agree,  still  flourishes  under  our 
enlightened   system,   encouraging  perjury  in   the  jury,   and 
aflTording  impnni^  to  the  criminal ;  when,  however,  traitors,  as 
to  whose  guilt  there  is  no  doubt,  are  acquitted  by  the  judges, 
because  in  their  eyes  treason  is  no  crime,  but  a  duty,  govern- 
ment cannot  long  continue.     As  to  the  security  for  innocence 
fumbhed  by  juries,  if  their  prejudices  were  inflamed,  Tiberius 
could  have  wished  for  no  fitter  instrument    The  foulest  crimes 
to  be  found  in  the  history  of  civilized  man,  have  been  per- 
petrated by  means  of  juries ;  nor  will  any  one  who  reads  the 
trials  of  witches,  of  the  Rye  House  Plot,  of  the  Popish  Plot,  of 
Mrs.  Gaunt  and  Lady  Alicia  Lisle,  when,  as  a  contemporary 
says,  they  would  have  found  Abel  guilty  of  the  murder  of 
Cain,  doubt  that  Cromwell  substituted  for  them  a  inr  more 
righteous,  as  well  as  a  &r  more  competent  tribunal.     Yet  such 
18  the  blindness  of  party,  that  men  who  say  nothing  of  the 
manner  in  which  juries  were  fined  under  the  Tudors,  or 
selected  by  party  sherifis  solely  to  commit  murder,  in  Charles 
the  Second's  time,  expatiate  with  horror  on  this  measure  of 
Cromwell's,  which  was  justified  by  reason,  and  enforced  by  the 

(h)  Lord  Clarendon  actually  says  of  the  murders  of  Ascham  and 
Dorilaus,  State  Papers,  vol.  3,  p.  144,  '*  It  is  a  worse  and  baser  thing  that 
any  man  should  appear  in  any  part  beyond  sea,  under  the  character  of  an 
agent  from  the  rebels,  and  not  have  his  throat  cut.**  And  then  Cromwell 
is  blamed  for  establishing,  not  a  dishonest  or  corrupt,  but  an  informal 
tribunal.  If  such  a  sentiment  had  ever  escaped  his  lips,  he  would  have 
been  far  more  criminal.  Again,  Lord  Clarendon  actually  sneers  at  Pen- 
mddocke  for  not  murdering  Judge  Rolle,  whom  Fenruddocke  seized  in 
the  act  of  administering  justice  at  Salisbury,  1655.  If  such  conduct  was 
deemed  lawful  on  one  side,  can  we  wonder  at  severity  on  the  other  f 
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necessity  of  bis  situation.  There  is  not  in  any  one  trial  under 
the  Commonwealth,  any  single  instance  of  the  facts  having  been 
wrested,  or  the  evidence  strained,  to  procure  the  conviction  of 
a  prisoner.  The  evidence  as  to  the  facts,  is  as  conclusive  as 
the  evidence  against  the  regicides;  in  either  case  the  guilt 
which  those  facts  establish  will  be  considered  in  different  lights 
by  readers  of  different  parties.  But  for  the  browbeating,  the 
oppressive  and  cruel  questions,  the  insults  to  the  prisoner,  the 
unfair  interruptions,  which  as  surely  mark  a  trial  between  1660 
and  1688,  as  the  presence  of  a  judge  and  jury,  we  shall  vainly 
seek  under  Cromwell  for  any  parallel.  He  who  chose  Blake 
for  his  admiral,  was  not  indifferent  to  the  glory  of  his  country, 
nor  he  who  chose  Hale  for  his  judge,  to  the  purity  of  its 
tribunals  (c). 

The  execution  of  the  Duke  of  Hamilton  was  to  the  fiiU  as 
justifiable  as  that  of  any  other  rebel  seized  with  arms  in  his 
hands,  assisting  a  foreign  power  against  the  established  govern- 
ment of  his  country, — as  justifiable  as  the  execution  of  the 
rebels  in  the  northern  insurrection  under  Elizabeth,  or  of  the 
rebels  after  the  battle  of  Culloden  in  1745;   nor  does  the 
character  of  this  nobleman  appear  to  me  the  least  calculated  to 
inspire  compassion  for  his  fate.     His  own  interest  seems  to 
have  been  the  sole  object  of  every  action  of  his  life.     The 
account  of  his  trial  is  clearly  written  by  a  virulent  partizan ; 
but  Whitelocke  tells  us,  that  he  told  his  judges  how,  if  he 
were  spared,  he  could  disclose  important   secrets.     Goring 
the  profligate  minion  of  the  profligate  Henrietta,  deserved  a 
hundred  deaths,  for  his  treason  in  peace  and  his  cruelty  in  war. 
But  1  own  I  deeply  regret  the  death  of  the  gallant,  frank,  and 
high  spirited  Lord  Capel.     True,  he  was  the  determined  and 
inveterate  enemy  of  the  Commonwealth, — true,  he  had  taken 
arms  against  its  liberties;  but  his  conviction  was  deep,  his 
bearing  noble,  his  purpose  loyal  (in  the  true  sense  of  that  much 

(c)  Cromwell  had  no  alternative  but  to  act  as  he  did,  or  allow  religious 
persecution.  The  intolerance  and  bigotry  of  the  Scotch  and  the  Presby- 
terians left  him  no  choice,  and  ruined  the  cause  of  freedom. 
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polluted  word),  and  disinterested.  The  execution  of  such  a 
naan,  if  it  be  not  a  national  disgrace,  is  a  national  misfortune, 
and  one  which  every  reader  of  everj  party  should  deplore. 

The  escape  of  the  turbulent  Lilbume  was,  perhaps,  rather 
an  advantage  than  an  injury  to  the  government;  it  clearly 
shewed  that  men  held  their  lives  under  the  law.     Lilbume 
was  a  perverse,  shallow,  and  thoroughly  wrong  headed  dema« 
gogue,  steeped  in  the  narrowest  prejudices,  and  endowed,  for 
the  misfortune  of  himself  and  others,  with  a  pernicious  fluency 
of  expression.     Nothing  could  exceed  the  petulant  insolence 
of  his  demeanour  to  his  judges.     Relying  upon  his  old  stock 
grievance,  and  forgetting  the  change  which  had  actually  taken 
place,  he  began,  **  To  complain  that  the  formalities  of  the  law 
are  put  upon  me,  the  signification  of  which  is  writ  in  such 
language  as  I  cannot  read,  much  less  understand ;  and  will  you 
destroy  me  for  not  knowing  that  which  it  is  impossible  for  me 
to  know  ?"    The  judges  quietly  remarked,  "  Mr.  Lilbume,  you 
were  speaking  of  the  laws  in  other  tongues ;  those  that  we  try 
you  by  are  in  English,  and  we  proceed  in  English  against  you, 
therefore  you  have  no  cause  to  complain  of  that"    Lilbume 
nothing  daunted  or  abashed  by  the  mistake,  proceeded  to  take 
the  most  captious  and  absurd  objections,  to  shew  very  great 
ignorance  of  our  legal  history,  and  to  overbear  the  judges  by 
his  violence  and  incessant  interruption.     The  judges  (c),  on 
their  side,  endeavoured  to  induce  him  to  confess,  and  summed 
up  much  too  anxiously  for  a  conviction.     Keble,  the  President, 
reproached  him  for  his  intemperance,  ^*  After  we  have  sat 
patiently  to  hear,  and  provided  a  stool  for  you  to  sit  upon." 
But  no  depositions  of  witnesses,  no  confessions  of  accomplices, 
were  read  against  him,  manifest  as  his  hostility  to  the  govern- 

(c)  Keble  seems  to  have  been  as  much  shocked  by  Lilburne*8  quoting 
Ck>ke*8  Commentaries  on  Plotodenj  as  by  any  other  part  of  his  defence. 
The  blood  boiled  in  his  veins,  as  if  he  had  been  now  sitting  in  the  Court 
of  Exchequer,  and  he  broke  out,  **To  set  Coke*s  Commentaries  on 
Flowden !  when  there  is  no  such  commentary  !  Go  to  your  matter  of 
fact ;  trouble  yourself  no  more  with  Coke !  lie  has  no  Commentary  on 
Plowdcn." 
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ment  was,  and  desirous  as  it  was  for  a  ooovictioii.  The 
intrepid  and  eloquent  libeller  ended  his  defence  in  these 
words: — **  Therefore  (c)  as  a  fteebom  EngJirfwnan,  and  as  a 
true  Christian  that  now  stands  in  the  light  and  presence  of  God, 
I  do  with  an  upright  heart  and  oonsdenoe,  and  a  cheerful 
countenance,  cast  my  life,  and  the  lives  of  all  the  fineemen  in 
England,  into  the  hands  of  God  and  his  gracious  protection, 
and  into  the  caie  and  conscience  of  my  honest  jury  and  fellow 
citizens,  who,  I  again  declare,  by  the  law  of  England,  are  the 
oonsenratoTB  and  sole  judges  of  my  life,  having  inherent  in  them 
alone  the  judicial  power  of  the  law  as  well  as  the  feet.  You, 
Judffeif  that  nt  there^  being  no  morty  if  theypkate,  but  cyphen  to 
pronounce  the  sentence,  or  clerks  to  say  amen  to  tium;  and  there* 
fore  you,  gentlemen,  are  the  sole  judges  and  keepers  of  my 
life,  at  whose  hands  the  Lord  will  require  my  blood  in  case 
you  leave  any  part  of  my  indictment  to  the  cruel  and  bloody 
men ;  and  therefore  I  desire  yon  to  know  your  power,  and 
consider  your  duty  to  God,  to  me,  to  your  own  selves,  and  to 
your  country ;  and  the  gracious  assisting  Spirit,  and  presence 
of  the  Lord  God  Omnipotent,  the  Grovemor  of  Heaven  and 
Earth,  and  all  things  therein  contained,  go  along  with  you, 
give  you  counsel,  and  direct  you  to  do  that  which  is  just  and 
for  his  glory  I" 

(The  people  with  a  loud  voice  cried,  amen  I  amen  I  and  gave 
an  extraordinary  great  hum,  which  made  the  judges  look  some- 
what untowardly  about  them,  and  caused  Major  General 
Skippon  to  send  for  three  more  fresh  companies  of  soldiers). 

But  in  Lilbume's  case,  and  Love's,  the  defects  of  the 
English  method  of  proceeding,  and  the  hardship  it  imposed 
on  the  person  accused,  were  sufficiently  visible  even  amid  the 
petulance  and  perverseness  of  the  prisoners.  In  Love's  case, 
Keble  would  not  allow  the  prisoner  a  copy  of  the  indictment, 
and  the  absurdity  was  pointed  out  by  Hale,  the  prisoner's 
counsel  Hale  insisted  also,  that  two  witnesses  were  necessary 
in  cases  of  treason,  under  the  statutes  of  Edward  the  Sixth, 

(c)  He  was  tried  hj  a  jury. 
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which,  88  he  justly  said,  and  as  was  not  denied  by  those  who 

ai^gued   against  him,  were  not  repealed  by  the  statute  of 

Philip  and  Mary  in  point  of  testimony.     But  the  oounsel  for 

the  proaecation  said,  though  two  witnesses  are  necessary,  one 

witness  to  one  overt  act,  and  another  to  another,  of  the  same 

treason,  are  sufficient  within  the  act.    Another  question  raised 

by  Hale  was,  ''whether  a  person  menaced  that  he  shall  lose 

his  life  if  he  did  not  discover  another,  and  that  he  shall  have 

his  life  if  he  do  discover  him,  be  a  competent  witness^  or  no?** 

Hide  proceeds  to  argue,  that  under  the  statute  of  Edward  the 

Sixth  the  witness  must  be  lawful  and  sufficient  (<2),  thus  altering 

the  common  law;  that  before  the  tribunal  he  was  addressing, 

combining  the  functions  of  judge  and  jury,  such  a  witness 

especially  must  be  insufficient.     **  I  will  not  dispute,"  Hale 

continues,  ^  whether  a  plotter  and  confederate  may  be  such  a 

witness,  but  whether  a  person  detected,  whose  life  is  in  the 

hands  of  the  State,  can."    These  objections  were  overruled ; 

but  they  are  remarkable,  as  they  seem  the  first  notice  of  the 

distinction  between  the  competence  and  the  credibility  of  a 

witness,  which  afterwards  proved  so  fruitful  a  cause  of  Utiga* 

tioxL     The  objection  is,  not  that  the  witness  is  unworthy  of 

credit,  but  that  he  ought  to  be,  for  the  purposes  of  the  cause, 

as  if  he  did  not  exist.    I  quote  an  extract  from  the  trial  which 

shews  that  the  Law  of  Evidence  was  far  from  its  maturity : — 

Att  Gen. — **  What  has  Mrs.  Love  (prisoner's  wife)  said  to 
you?" 

fFUness, — '^  I  saw  her  ever  and  anon." 
AtL  Gen. — '*  What  has  she  said  to  you  ?" 
WUnesM. — *^  She  has  wished  me,  with  tears,  not  to  discover 
anything,  and  to  have  a  care  of  her  husband ;  I  think  she 
hath." 

AtL  Gen. — ''  Did  not  Mr.  Love  say  ? "  (putting  words  into 
his  mouth). 

Witness.— *"  He  did." 

(d)  He  adhered  to  this  doctrine  when  a  judge  luider  the  Stuarts,  in 
Tonge*fl  case.    State  Xriab,  vol.  6,  p.  227. 
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And  the  evil  of  such  a  method  soon  appears,  for  the  witness 
very  soon  remarks,  "  I  confess  before  Potter,  and  Mr.  Attorney 
General  did  prompt  me." 

AtL  Cfew.—"  Prompt  you,  Sirl" 

Witness. — "  Before  he  did  remember  me  of  the  words,  I  had 
forgot  them,"  &c. 

Many  of  the  Attorney  General's  questions  were  in  this 
shape:  Was  it  not?  &c. :  Was  it  not  said  that?  &c. :  Did  not 
you  make  ?  &c. :  Did  you  not  receive  ?  &c. :  Was  there  no 
expression  of  thanks  ?  &c. :  Was  not  the  message  well  approved 
of,  and  the  letter  to  be  returned  and  100/.  in  money?  &c. ; 
questions  that  would  now  be  considered  most  improper  and 
oppressive.  The  contents  of  a  letter  were  stated,  which 
letter  was  read  in  Love's  study;  but  for  aught  that  was 
proved  in  his  absence.  Love  objected,  "  This  is  gross  darkness 
for  you  to  dictate  words  to  him  and  then  to  say.  Was  it  not 
thus  or  this  effect? — and  so  to  put  in  the  mouths  of  the 
witnesses  what  you  would  have  them  say."  Att,  Gen. — "  When 
you  go  in  darkness  it  is  gross  treason." 

Among  the  incidents  of  this  trial  was  that  of  a  witness  (c) 
summoned  and  refusing  to  be  sworn;  for  this  he  was  fined 
50021,  and  removed  to  prison.  Love's  language  and  conduct 
shewed  that  the  Presbyterian  clergy  would,  if  they  had  found 
opportunity,  have  been  as  arrogant  and  offensive  as  the  High 
Church  of  England  party,  and  that  Cromwell  had  formed  a 
proper  estimate  of  their  intolerance.  It  appeared  clearly  that 
Love  had  entered  into  a  criminal  correspondence  with  Charles 
the  Second  and  the  Scotch;  that  Colonel  Titus  had  been 
sent  over  with  one  hundred  pounds  to  pay  his  expenses. 
Potter,  Adams,  and  Taquel  all  swore  that  letters  came  from 
Scotland  with  the  letter  L.,  giving  an  account  of  the  fight  at 
Dunbar,  and  also  letters  from  the  Earls  of  Argyle,  Lothian, 
and  Loudun,  to  raise  ten  thousand  pounds  and  hire  shipping 
to  land  5000  men  in  England.     This  was  held  evidence  of  a 

(c)  Jackson,  a  Presbyterian  minister. 
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criminal  correspondence  to  restore  the  King  contrary  to  the 
Ordinance  of  1648,  ''That  whoever  shall  proclaim,  declare, 
publish,  or  anyways  promote  Charles  Stuart,  or  any  other 
person,  to  be  King  of  England  without  consent  of  Parliament, 
shall  be  adjudged  a  traitor,  and  suffer  death  as  a  traitor ;"  and 
also  of  an  offence  against  the  Ordinance  of  the  1st  July,  1649, 
*'  That  if  any  shall  procure,  invite,  aid  or  assist  foreigners  or 
strangers  to  invade  England  or  Ireland,  or  shall  adhere  to  any 
forces  raised  by  the  enemies  of  the  Parliament,  or  Common- 
wealth, or  keepers  of  the  liberties  of  England,  all  such  persons 
shall  be  guilty  of  high  treason."    The  Court,  after  a  six  days' 
hearing,  pronounced  sentence  of  death  upon  him.     Charles 
the  Second  had  now  entered  England  at  the  head  of  16,000 
Scotchmen,  and  it  was  thought  expedient  to  shew  that  the 
liberties  of  England  were  not  to  be  endangered  by  the  caprice 
and  bigotry  of  the  Presbyterian  clergy.     Nevertheless  Crom- 
well, hating  bloodshed  and  touched  probably  by  the  recol- 
lection of  Love's  former  services,  sent  Love  a  reprieve,  and 
conditional  pardon;  but  the  messenger  was  intercepted,  and 
the  Cavaliers,  finding  that  he  was  the  bearer  of  Love's  pardon, 
out  of  revenge  for  Love's  conduct  at  Uxbridge,  where  he 
had  thwarted  the  King's  Commissioners,  destroyed  the  letter, 
though   Love   was   actually   for  their  sake  in  bonds.     The 
consequence  of  this  atrociously  wicked  action  was,  that  Love 
was  executed  according  to  his  sentence  (d). 

In  the  case  of  Falconer  (e),  who  was  tried  for  perjury  which 
had  caused  the  sequestration  of  Lord  Craven's  estate,  evidence 
was  given  of  the  bad  character  of  the  accused, — how  at 
Petersfield  he  had  drunk  a  health  to  the  Devil  in  the  middle 
of  the  street ;  an  objection  was  taken  to  the  written  proof  of 
the  oath  on  which  perjury  was  assigned  as  being  a  copy  of  a 


(rf)  Neale,  vol.  4,  p.  47. 

(e)  Stole  Trials,  vol.  5,  p.  362. 
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copy.  The  original  document  was  lost:  it  bad  been  written 
at  Haberdasbere'  Hall;  tbence  a  transcript  of  it  bad  been 
taken  to  tbe  Council  of  State;  fix>ni  tbe  Council  of  State  it 
had  been  carried  to  Parliament,  and  there  it  bad  been  trans- 
cribed in  the  Journal  Book.  The  Journal  Book  was  not 
produced,  but  a  sworn  copy  of  it  was  tendered  against  the 
accused.  The  objection  was,  '*  that  the  prosecutors  have  pro- 
duced a  copy  of  Falconer's  oath,  which  ought  not  to  be 
admitted,  because  it  is  but  a  transcript  of  a  transcript,  a  copy 
of  a  copy  brought  from  Haberdashers'  Hall  to  the  Council  of 
State,  and  from  the  Council  of  State  to  Parliament,  and  there 
the  copy  is  entered  in  the  Journal  Book."  The  objection  did 
not  prevail;  the  counsel  for  the  prosecution  urging^  that  the 
copy  they  produced  was  indorsed  with  Lord  Bradsbaw's  hand. 
One  argument  used  by  the  prosecuting  counsel  seems  to  shew, 
that  the  distinction  between  an  objection  to  tbe  value  of 
evidence,  and  an  objection  to  its  admissibility,  was  not  very 
clearly  established*  "  Shall  it  be  believed  that  a  man  shall  be 
confiscated  and  lose  his  estate,  and  not  so  much  as  an  oadi 
taken  against  him  ?" 

When  Charles  the  Second,  owing  to  the  narrow  intolerance 
of  the  Presbyterians,  and  the  frantic  zeal  of  the  landed  aris- 
tocracy, was,  in  spite  of  the  remonstrances  of  Sir  Matthew 
Hale,  replaced  by  the  tad  of  Monk,  the  basest  of  the  base,  with- 
out one  single  condition  or  guarantee,  on  the  throne,  which, 
following  in  the  track  of  his  father  and  grand&ther,  he  was  about 
to  cover  with  fresh  disgrace,  the  nation  b^;an  almost  immediately 
to  sufier  the  well  deserved  consequences  of  its  slavish  in&tua- 
don.  Before  the  festal  blazes  which  had  welcomed  the  return  of 
corruption  and  dishonour  to  this  country  were  extinguished, 
they  who  had  fiajicied  that  they  were  only  selling  the  liberties 
of  others,  b^an  to  find  out  that  they  had  parted  with  their  own. 
It  soon  became  evident  that  the  pedantry,  the  hostility  to  all 
enlarged  or  generous  views,  the  disr^;ard  of  eveiy  principle 
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that  does  not  address  (/)  itself  direcdy  to  the  exigencies  of 
the  hour,  the  senseless  passion  for  roatine»  the  unreasoning 
suspicion  of  theory,  the  utter  want  of  statesmanlike  foresight 
or  leg^lative  capacity,  which,  fix)m  the  death  of  Cromwell  to 
the  present  hour  seems  woven  into  our  national  existence ; 
which    has  so  often  made  our  councils  ridiculous  and  our 
victories  unavailing^  which  has  made  us  speak  of  liberty  itself 
with  scorn,  and  induced  us  to  incur  a  debt  of  hundreds  of 
millions  to  establish  a  treaty  which,  fiurtunately  for  mankind, 
is  now  almost  waste  paper,  and  of  which  in  the  abuses  we 
endure,  and  in  the  feeble  remedies  which  at  intervak  of 
centories  we  propose,  in  what  is  called  litteiature  among  us,  in 
oar  institutions,  in  our  social  habits,  and,  above  all,  in  our  laws, 
examples  so  incredible  may  be  discovered, — ^were  tomeet  with 
a  signal  and  instantaneous  punishment.    In  this  instance  the 
cause  followed  the  efiect  with  a  rapidity  which  no  sophistxy  could 
hide,  and  no  stupidity  misunderstand;  under  Cromwell  we 
were   free,  feared,  and  magnanimous,  the  bulwark  of  our 
friends,  the  terror  of  our  enemies ;  under  Charles  the  Second 
we  were  profligate,  despised,  and  servile,  distrusted  by  our 
allies,  and  insulted  by  our  foes,  of  whom  our  monarch  was 
the  hireling;   under  Cromwell  we  put  an  end  to  religious 
persecution  abroad ;  under  Charles  we  renewed  it  with  ten- 
fold fury  at  home ;  under  Cromwell  our  judges  were  learned 
and  righteous,  and  the  accused  were  treated  with  humanity ; 
under  the    Stuarts,    our    Courts   of  justice    were   dens  of 
murderers,  in  which  those  presided  who  were  most  abject  in 
their  wickedness,  most  distinguished  for  ferocity,  and  most 
incapable  of  shame.     At  first,  some  feeble  attempts  were  made 
to  preserve  an  appearance  of  impartiality.     The  trials  of  the 
regicides  contain,  generally  speaking,  very  few  instances  of  the 
improper  admission  of  evidence,  or  of  direct  interference  on 

(/)  **Hi  qui  in  Haram  viverent  non  modo  de  fortunis  et  de  bonis 
civinm,  sed  ne  de  utilitaie  quidem  8U&  cogitaverunt.**  Could  Cioero  have 
described  better  the  great  majority  of  our  pablio  men  ? 
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the  part  of  the  Court  with  the  province  of  the  jury.  Some 
servile  ejaculations  from  the  courtiers  or  renegades  on  the 
Bench,  some  few  marks  of  antipathy  in  the  judges,  some 
instances  of  prejudice  and  misrepresentation  which  may  be 
pointed  out,  hardly  furnish  any  important  exception  to  this 
statement  The  trials,  on  the  whole,  are  &r  more  decorous, 
and  apparently  just,  than  those  on  the  Popish  and  Rye  House 
Plots,  when  the  influence  of  the  Stuart  monarchy  had  corrupted 
the  minds  and  blunted  the  sensibilities  of  the  people.  The 
reason  may  be  traced  in  part  to  the  beneficial  influence  of 
republican  sentiments  and  doctrines,  but  is,  no  doubt,  owing  in 
a  still  greater  degree  to  the  fact,  that  such  attempts  to  procure 
conviction  were  unnecessary.  When  the  great  iniquity  had 
been  committed  of  putting  the  regicides  on  their  trial, — when 
it  was  once  resolved  that  the  blood  of  men  like  Harrison,  and 
Scroop,  and  Jones,  of  men  who  would  have  done  honour  to 
Greece  and  Rome,  was  to  be  poured  out  in  expiation  of  the 
well  deserved  death  of  the  incorrigible  deceiver,  who  had 
kindled  the  flames  of  civil  war  in  England,  and  sanctioned  the 
Irish  massacre,  the  work  of  the  royalist  was  done.  If  the 
execution  of  Charles  the  First  was  a  crime,  there  could  be  no 
doubt  as  to  the  guilt  of  the  accused,  or,  indeed,  as  a  member 
of  Parliament  observed,  more  logically  than  suited  the  false 
position  of  his  audience,  as  to  the  guilt  of  those  who  took  up 
arms  against  him.  If  the  hostile  acts  and  feelings  of  the 
Sovereign  justify  his  subjects  in  taking  arms  against  him,  they 
justify  them  (if  it  be  necessary)  in  putting  him  to  death.  The 
policy  of  his  execution  may  be  doubted,  but  not  its  justice. 
The  relation  of  Sovereign  and  subject  is  at  an  end ;  and  the 
man  who  has  been  King  is  liable  to  any  punishment  that  the 
good  of  the  community  which  his  wickedness  has  put  in 
jeopardy  requires. 

The  trials  of  the  regicides,  however,  were  conducted  with 
tolerable  candour.  The  facts  alleged  against  them  were  proved 
by  evidence  the  most  unquestionable,  and  the  deed  itself,  in 
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the  elevated  quotation  of  Harrison,  was  not  done  in  a  corner. 
They  died  as  became  men  who  had  served  their  country  faith- 
fully, and  who  fell  in  the  cause  of  freedom.     In  spite  of  the 
tortures  inflicted  upon  them, — tortures  which  had  never  been 
inflicted  on  the  traitors  to  the  Commonwealth, — tortures  pro- 
longed  with  wanton  malignity  by  the   hangman,   to  whose 
discretion  and  humanity  the  English  legislator,  down  almost  to 
oar  own  days,  confided  such  extensive  powers, — tortures  which 
cannot  be  thought  of  without  shuddering ;  in  spite  of  the 
ghasdy  spectacle  purposely  exhibited  before  their  eyes  to  shake 
their  constancy ;  in  spite  of  the  mangling  and  mutilation,  and 
ripping  up  of  their  own  living  bodies,  their  courage  never  quailed. 
The  vengeance  of  their  enemies  was  as  impotent  upon  them  as 
upon  the  dead  bodies  of  statesmen  and  of  heroes,  of  Cromwell 
and  of  Blake,  which,  Mrith  a  meanness  and  ferocity  that  the 
lowest  rabble,  maddened  by  oppression,  could  not  surpass,  and 
which  thoroughly  illustrates  the  character  of  the  Stuarts,  were 
with    many   others   torn   out  of   the  graves,   and  hung  on 
gibbets.     Sophocles,  in   his  most  affecting  drama,  when  he 
wanted  to  describe  a  despot  infatuated  by  success,  and  mad 
with  arrogance,  represents  an  insult  offered  by  him  to  a  dead 
body  (an  insult  far  short  of  that  sanctioned  by  the  rulers  of 
England),   as  the   last  act  of  tyranny  sublimed   to  frenzy. 
Such  is  the  difference  between  the  elegant  humanity  of  Greece, 
and  the  feudal  institutions  of  the  barbarians  to  whom  we  owe 
the  rudiments  of  our  civil  policy.     If,  however,  the  regicides 
had  been  impassive  and  invulnerable,  they  could  not  have 
acted  with  more  heroic  resolution.   They  addressed  the  people 
with  cheerfulness  and  confidence,  '^It  is  an  ill  cause,'*  said 
one  of  them  when  he  was  interrupted,  ^'  that  cannot  bear  the 
words  of  a  dying  man."    The  same  spirit  which  had  caused 
their  triumph  supported  them  in  their  defeat ;  no  misgiving 
clouded  their  recollections  of  what  they  had  done — no  com- 
punction disturbed  the  fortitude  with  which  they  prepared  to 
suffer.    The  sublime  lesson  of  the  great  republican  poet,  which 

R 
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ought  ever  to  be  in  the  minds  of  those  who  engage  in  civil 
struggles,  might  have  been  taken  from  their  conduct : — 

"  To  suffer  as  to  do, 
Our  force  is  equal,  nor  the  law  unjust, 
Which  so  ordains. 

I  laugh  when  those  who  at  the  spear  are  bold 
And  venturous,  if  that  fail  them,  shrink  and  fear 
What  else  they  know  must  follow,  to  endure 
Exile,  or  ignominy,  or  bonds,  or  pain. 
The  sentence  of  their  conqueror.** 

It  seemed  as  if  the  stem  determination  vrhich  was  shewn  when 
they  sat  in  judgment  on  Charles  Stuart  was  now  no  longer  neces- 
sary to  uphold  their  constancy,  but  had  given  way  to  feelings  in 
which  stoical  pride  was  less  largely  mingled.  If  ever  any  cause 
was  illustrated  by  the  death  of  its  votaries,  the  cause  of  the 
Commonwealth  was  ennobled  by  that  of  the  King's  judges. 
In  the  midst  of  the  overflowing  servility  and  adulation  which 
pervades  this  portion  of  our  history,  we  may  turn  to  the 
demeanour  of  these  men  as  a  proof  that  the  old  English  honour 
and  firmness  of  purpose  were  not  extinct  among  us,  and  say,  in 
the  words  of  the  historian,  '*  non  tamen  adeo  virtutum  sterile 
sseculum  ut  non  et  bona  exempla  prodiderit .  • .  contumax  ad- 
versus  tormenta  fides,  supremae  clarorum  virorum  necessitates, 
et  laudatis  antiquorum  mortibus,  pares  exitus.'' 

But  no  language  can  better  describe  the  sentiments  of 
these  men,  nor  shew  how  inaccessible  they  were  to  all  vulgar 
motives  (A),  than  that  of  Mrs.  Hutchinson,  who  teUs  us  in  her 
beautiful  and  affecting  narrative,  that  her  husband  '^  looked  on 

(h)  I  quote  the  following  passage  as  a  specimen  of  the  means  adopted 
by  the  English  government  of  that  day  for  refining  and  improving  the 
people : — *'  When  Mr.  Cook  was  cut  down  and  brought  to  be  quartered, 
one  they  called  Col.  Turner  called  to  the  sheriflTs  men  to  bring  Mr.  Peters 
near,  that  he  might  see  it ;  and  by  and  by  the  hangman  came  to  him,  all 
besmeared  in  blood,  and  rubbing  his  bloody  hands  together,  he  tauntingly 
asked,  Come,  how  do  you  like  this,  Mr.  Peters ;  how  do  you  like  this  work  ? 
To  whom  he  replied,  I  am  not,  I  thank  God,  terrified  at  it ;  you  may  do 
your  worst.**    State  Trials,  vd.  5. 


LAW   OF   EVIDENCE.  243 

himself  as  jadged  in  their  judgment,  and  executed  in  their 
execution."  She  then  proceeds  to  say,  in  a  strain  of  lofty 
eloquence, — 

''As  for  Mr.  Hutchinson,  although  he  was  very  much 
confirmed  in  his  judgment  concerning  the  cause,  yett  here 
being  call'd  to  an  extraordinary  action,  whereof  many  were  of 
severall  minds,  he  address'd  himselfe  to  God  by  prayer,  desir- 
ing the  Lord  that,  if  through  any  humane  frailty  he  were  led 
into  any  error  or  false  opinion  in  these  greate  transactions,  he 
would  open  his  eyes  and  not  suffer  him  to  proceed,  but  that 
he  would  confirm  his  spiritt  in  the  truth,  and  lead  him  by  a 
right-enlightened  conscience;  and  finding  no  check,  but  a 
confirmation  in  his^  conscience  that  it  was  his  duty  to  act  as 
he  did,  he,  upon  serious  debate,  both  privately  and  in  his 
adresses  to  God,  and  in  conferences  with  conscientious, 
upright,  unbiassed  persons,  proceeded  to  sign  the  sentence 
against  the  King.  Although  he  did  not  then  believe  but  it 
might  one  day  come  to  be  agcdne  disputed  among  men^  yett 
both  he  and  others  thought  they  could  not  refuse  it  witouth 
giving  up  the  people  of  God,  whom  they  had  led  forth  and 
engaged  themselves  unto  by  the  oath  of  Grod,  into  the  hands 
of  God's  and  their  enemies,  and  therefore  he  cast  himselfe 
upon  God's  protection,  acting  according  to  the  dictates  of  a 
conscience  which  he  had  sought  the  Lord  to  guide,  and 
accordingly  the  Lord  did  signalize  his  favour  afterwards  to 
him"  (f> 

With  a  view  to  the  trial  of  the  regicides,  it  was  resolved 
by  the  judges  that  it  would  be  sufficient  if  one  witness  proved 
one  act  of  traitorously  comp^ing  the  King's  death,  and 
another  witness  proved  another  overt  act  of  the  same  species  of 
treason.  Now  this  decision  in  one  sense  was  the  sound  one, 
and  was  afterwards  sanctioned  by  the  statute  of  William  the 
Third,  if  the  act  spoken  to  by  the  second  witness  was  an  overt 
act  laid  in  the  indictment,  or  if  it  had  any  tendency  to  prove  an 

(t)  Hutchinson's  Memoirs,  p.  158,  Svo. 

R  2 
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overt  act  laid  in  the  indictment.  But  the  judges  in  admitting 
proof  of  the  confinement  of  the  person  of  the  King,  which 
was  not  one  of  the  overt  acts  laid  in  the  indictment,  and  in  the 
resolution  which  sanctioned  the  admission  of  such  evidence 
went  beyond  these  limits.  This  resolution  was,  that  ''if  any 
one  overt  act  tending  to  the  compassing  of  the  King's  death 
be  laid  in  the  indictment,  any  other  act  which  tends  to  the 
compassing  of  the  Ring's  death  may  be  given  in  evidence 
together  with  that  which  is  laid."  Lord  Hale,  indeed,  qualifies 
this  doctrine  by  the  addition,  that  the  act  proved  must  be ''  of 
the  same  species  of  treason,"  which,  though  not  laid,  may  be 
given  in  evidence  to  aggravate  the  crime  or  make  it  more 
probable.  This  position  in  its  full  latitude  is  quite  untenable. 
Everything  that  is  evidence  against  the  prisoner  of  the  specific 
charge  he  is  called  upon  to  answer,  is,  of  course,  evidence 
against  him.  Beyond  that  limit,  evidence  of  other  and  different 
crimes  is  inadmissible.  If  a  man  is  chai^red  with  stealing  a 
horse  on  Tuesday,  it  never  could  be  right  to  prove  that  he 
stole  a  cow  on  the  Monday  before,  though  remotely,  such  an 
accusation  might  be  said  to  have  a  bearing  on  the  charge,  as  it 
shews  that  the  accused  is  a  man  who  has  committed  a  felony, 
and,  therefore,  the  chai^  of  stealing  the  horse  is  more  probable 
than  if  it  had  been  brought  against  a  man  whose  character  was 
free  from  stain*  For  the  same  reason,  if  the  overt  act  of  treason, 
against  which  the  prisoner  is  to  defend  himself,  is  that  of 
having  levied  war  against  the  King;  evidence  that  he  did 
some  other  act  in  no  way  connected  with  the  charge  ought 
not  to  be  allowed,  as  such  evidence  could  only  serve  to  inflame 
the  prejudices  of  the  jury,  and  to  surprise  and  perplex  the 
prisoner.  Three  years  afterwards,  however,  the  judges  went 
further,  and  declared  that  if  wme  of  the  overt  acts  laid  in  the 
indictment  were  proved,  it  would  be  sufficient  to  prove  any 
other  overt  acts  of  the  same  species  of  treason.  The  rule 
ought  to  be  from  analogy  to  other  criminal  proceedings,  that 
any  overt  act  of  the  prisoner  tending  to  prove  the  specific  act 
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alleged  as  the  overt  act  in  the  indictment,  may  be  given  in 
evidence,  whether  committed  in  the  same  or  any  other  county. 
But  if  the  act  has  no  such  tendency,  and  is  not  alleged  in  the 
indictment,  it  ought  not  to  be  received  in  evidence.  Such 
was  the  principle  laid  down  by  Holt  in  Rookwood*s  case,  in 
commenting  on  the  8th  section  of  the  7  Wm.  3,  c.  3. 

Colonel  Hutchinson,  a  man  of  austere  and  republican  virtue* 
and  worthy  to  be  the  husband  of  a  woman  as  high-minded  as  any 
commemorated  in  ancient  or  modem  story,  was  sent  for,  at  the 
su^esUon  of  Colonel  Inglesby,  by  the  Attorney  General,  to 
furnish  the  evidence  of  which  the  government  stood  in  need. 
Colonel  Hutchinson  had  signed  the  death  warrant  of  Charles 
the  First,  but  his  reputation  was  so  spotless,  that  the  solicitations 
of  his  brother-in-law,  a  royalist  of  great  influence,  prevailed, 
and  he  was  pardoned.  Inglesby,  to  save  his  life,  invented  a 
story,  to  the  effect  that  Cromwell  had  put  a  pen  into  his  hand, 
and  obliged  him  to  sign  the  warrant  Hutchinson  told  the 
Attorney,  with  very  refined  irony,  "  that  in  a  business  trans- 
acted so  many  years  ago,  wherein  life  was  concerned,  he  durst 
npt  bear  a  testimony,  having  at  that  time  been  so  litde  an 
observer,  that  he  could  not  remember  the  least  tittle  of  that 
most  eminent  circumstance  of  Cromwell's  forcing  Colonel  In- 
glesby to  set  to  his  unwilling  hand,  which,  if  his  life  had 
depended  on  the  circumstance,  he  could  not  have  affirmed ; 
and  then.  Sir,  he  said,  if  I  have  lost  so  eminent  a  thing  as  that 
it  cannot  be  expected  less  eminent  passages  remain  with  me. 
Then  being  shewn  the  gentlemens'  hands,  he  told  him  he  was 
not  well  acquainted  with  them,  as  having  never  had  commerce 
with  the  most  of  them  by  letters,  and  those  he  could  own  he 
could  only  say  they  resembled  the  writings  he  was  acquainted 
with:  among  them  he  only  pickt  out  Cromwell's,  Ireton's,  and 
Lord  Grey's,"  who  were  all  dead.  1  cannot  forbear  from 
giving  my  readers  the  pleasure  tif  perusing  the  next  passage, 
which  will  shew  them  how  the  pure  and  generous  felt  at  the 
trial  of  the  regicides.     "  The  next  day  the  Court  sate,  and  the 
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ColoDei  was  fetcht  in,  and  made  to  pass  before  the  prisoners' 
faces,  but  was  examined  to  nothing,  which  he  much  w^ted 
for.  The  sight  of  the  prisoners,  with  whom  he  believed  himself 
to  stand  at  the  bar ;  and  the  sight  of  the  judges,  among  whom 
was  that  vUe  traitor,  who  had  sold  the  men  that  trusted  him, 
(Monk),  and  he  that  openly  said  he  abhorred  the  word  ac- 
commodation, (Ashley  Cooper),  and  the  Colonel's  own  dear 
friend,  (Denzil  Holies),  who  had  wished  damnation  to  his  soul 
if  he  ever  suffered  pennie  of  any  man's  estate,  or  a  hair  of 
any  man's  head  to  be  touched, — the  sight  of  these  had  so 
provoked  his  spirit,  that  if  he  had  been  called  to  speak  he  was 
resolved  to  have  borne  testimony  for  the  cause  and  against  the 
Court,  but  they  asked  him  nothing"  (t). 

(t)  Hutchinson's  Memoirs,  p.  279.  Hutchinson  was  put  to  death  in 
another  way ;  he  was  taken  up  on  a  groundless  charge,  and  sent  to  the 
Tower,  where  an  attempt  was  made  to  poison  him.  This  was  to  a  certain 
degree  frustrated,  and  he  was  destroyed  in  the  same  way  as  no  doubt 
hundreds  never  heard  of  perished.  ^^  A  few  dayes  afler,  at  nine  of  the 
clock  att  night,  after  his  wife  was  gone  from  him,  Cressett  brought  the 
coUonell  a  warrant,  to  tell  him  tha€  he  must,  the  next  morning  tide,  goe 
downe  to  Sandowne  Castle,  in  Kent,  which  he  was  not  surpris*d  at,  it 
being  the  barbarous  custome  of  that  place  to  send  away  the  prisoners, 
when  they  had  no  knowledge,  nor  time  to  accommodate  themselves  for 
their  journey When  he  came  to  the  castle,  he  found  it  a  lament- 
able old  ruin'd  place,  allmost  a  mile  distant  from  the  towne,  the  roomes 
aU  out  of  repaire,  not  weather-free,  no  kind  of  aoconunodation  either  for 

lodging  or  diet,  or  any  conveniency  of  life For  beds  he  was  forc*d 

to  send  to  an  inne  in  the  towne,  and  at  a  most  unconscionable  rate  hire 
three,  for  himselfe  and  his  man,  and  Captaine  Gregorie,  and  to  get  his 
chamber  glaz*d,  which  was  a  thorowfare  roome,  that  had  five  doores  in  it, 
and  one  of  them  open*d  upon  a  platforme,  that  had  nothing  but  the  bleake 
ayre  of  the  sea,  which  every  tide  washt  the  foote  of  the  castle  walls ; 
which  ayre  made  the  chamber  so  unwholesome  and  damp,  that  even  in 
the  summer  time  the  collonell*s  hat  case  and  trunkes,  and  every  thing  of 
leather,  would  be  every  day  all  cover*d  over  with  mould,  wipe  them  as 
cleane  as  you  could  one  morning,  by  the  next  they  would  mouldie  againe ; 
and  though  the  walls  were  foure  yards  thick,  yet  it  rain*d  in  through 
cracks  in  them,  and  then  one  might  sweepe  a  peck  of  saltpeter  of  of  them 

every  day,  which  stood  in  a  perpetuall  sweate  upon  them 

....  The  physician  came  allong,  he  enquired  of  the  messenger  that  fetcht 
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Of  all  the  trials  which  speedily  followed  the  Restoration, 
the  most  shamelessly  iniquitous  was  that  of  Sir  Harry  Vane. 
Even  among  the  atrocities  and  follies  of  English  law,  and  the 
absurd  resolutions  of  English  judges,  it  is  startling  from  its 
utter  defiance  of  all  reason.  **  According  to  the  resolutions  of 
the  judges,"  says  Mr,  Justice  Foster,  "  every  man  in  the  king- 
dom who  had  acted  in  a  public  situation,  under  a  government 
possessed  for  twelve  years  of  the  sovereign  power,  was  involved 
in  the  guilt  of  treason."  Sir  Matthew  Hale,  for  instance, 
might  certainly  have  been  convicted  on  these  principles.  He 
had  taken  the  engagement  to  be  true  and  faithful  to  the 
Commonwealth  of  England,  without  a  King  or  House  of 
Lords.  Among  other  resolutions  of  the  judges  one  was, 
**  That  although  Charles  the  Second  was  defucto  kept  out  of 
the  exercise  of  the  kingly  office,  he  was  yet  de  facto  King,"  an 
absurdity  that,  as  propounded  from  the  Bench  of  Justice,  the 
history  of  free  countries,  except  England,  may  be  defied  to 
match.  Mr.  Hume's  remarks  on  the  trial  of  Vane,  prove  not 
only  the  extreme  inaccuracy,  or  rather  the  utter  disregard  of 
truth  with  which  his  history  is  tainted  throughout,  but  the 
degraded  notion  of  morality,  of  which,  like  too  many  of  our 
countrymen,  that  great  writer  is  upon  all  occasions  and  in  all  his 
writings  the  complacent  and  sj'stematic  advocate.  '^  The  Court, 
considering  more  the  general  opinion  of  his  active  guilt  in  the 
banning  and  prosecution  of  the  civil  wars,  than  the  acts  of 
treason  proved  against  him,  took  advantage  of  the  letter  of  the  law 
and  brought  him  in  guilty."  It  is  difficult  to  say  whether  history, 
reason,  or  morality,  are  most  disregarded  in  this  passage. 
First,  with  regard  to  history :  the  Court  considered  neither  the 
letter  nor  the  spirit  of  the  law,  but  violated,  as  the  passage 
cited  from  Mr.  Justice  Foster  proves,  both  alike.     Secondly, 

him  what  kind  of  person  the  oollonell  wa£,  and  how  he  had  liv*d  and  been 
accostom'd,  and  which  chamber  of  the  caatle  he  was  now  lodg*d  in  ? 
Which  when  the  man  had  told  him,  he  say'd  his  journey  would  be  to  no 
purpose,  for  that  chamber  had  killM  him."    As  was  the  case. 


248  HISTORY   OF   THE 

« 

with  regard  to  reason :  if  the  Court  did  not  consider  the  acts 
of  treason  charged  against  Vane,  how  could  it  take  advantage 
of  the  letter  of  the  law  ?  Thirdly,  with  regard  to  morality :  it 
is  evident  that  this  accusation  of  a  man  for  one  crime,  and 
condemning  him  for  another,  has  Mr.  Hume's  implicit  appro- 
bation (A). 

The  indictment  charged  Sir  Harry  Vane  with  compassing 
and  imagining  the  death  of  Charles  the  Second,  and  conspiring 
to  subvert  the  ancient  and  kingly  government  of  the  realm* 
The  overt  acts  stated  were,  that  the  prisoner,  in  concert  with 
other  traitors,  assembled  and  consulted  to  destroy  the  King 
and  government,  and  to  exclude  the  King  from  the  exercise  of 
his  royal  authority ;  and  that  he  took  upon  himself  the  govern- 
ment of  the  forces  of  the  nation  by  sea  and  land,  and  appointed 
officers  to  hold  command  in  an  army  raised  against  the  King; 
and  for  the  purpose  of  effecting  his  design  did  actually,  in  the 
county  of  Middlesex,  levy  war  against  the  King.  ''  We  shall 
prove,"  said  Sir  Geoffry  Palmer,  the  Attorney  General,  "  that 
the  prisoner  sat  with  others  in  several  councils,  encroached  the 
government,  levied  forces,  appointed  officers,  and,  at  last, 
levied  open  and  actual  war  at  the  head  of  a  regiment  ;**  and  he 
added,  *^  we  shall  confine  our  charge  to  the  reign  of  his  present 
Majesty," 

The  prosecuting  counsel  first  produced  a  warrant  under  the 
hand  and  seal  of  the  prisoner,  on  the  30th  of  January,  1649, 
directed  to  the  officers  of  the  navy,  and  commanding  them  to 
issue  stores  for  the  service  of  the  government  This  was 
proved  to  be  in  the  handwriting  of  Vane  by  Thomas  Lewis 


(A)  In  the  same  spirit  Hume  remarks  on  the  l^al  murder  of  the 
Marquis  of  Argjle,  1667,  "  As  he  was  universally  known  to  have  been  the 
chief  instrument  of  past  disorders  and  civil  wars,  the  irregularity  of  his 
sentence,  and  several  iniquitous  circumstances  in  the  mode  of  conducting 
his  trial,  seem  on  that  account  to  admit  of  some  apol(^y ! ! !  **  Monk  dis- 
closed Argyle*s  private  correspondence.  This  would  lower  the  character 
of  most  villains,  but  it  is  no  dbgrace  to  Monk. 
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and  Thomas  Turner,  "neither  affirming  that  they  saw  him 
write  it,  but  knowing  his  hand  believed  it  to  be  so." 

The  journals  of  the  House  of  Commons  were  produced,  and 
the  entries  read.  Among  them,  the  instructions  on  which  the 
Council  of  State  was  to  act :  **  That  you,  or  any  four  or  more, 
are  to  suppress  all  and  every  person  and  persons  pretending 
title  to  the  kingly  government  of  this  nation,  from  or  by  the 
late  King  Charles  Stuart,  or  his  son.^  This,  said  the  Attorney 
General,  was  to  destroy,  in  the  first  part,  the  King's  person, 
and  in  the  second,  his  government.  Another  entry  proved, 
that  Vane  was  chosen  a  member  of  the  Council  of  State,  and 
acted  on  these  instructions.  William  Dobbins  and  Matthew 
Lock  say,  that  they  several  times  saw  Sir  Harry  Vane  sit  in  a 
committee  of  the  Council  in  the  years  1651,  1652.  Other 
acts  and  writings  of  the  prisoner,  in  the  exercise  of  his  function, 
were  then  established  by  proof.  Two  witnesses,  of  the  names 
of  Marsh  and  Pucy,  proved  that  he  proposed  a  new  model  of 
government,  Whitelocke  being  in  the  chair.  Pucy  said,  that 
if  Vane  did  not  propose,  he  argued  in  support  of  it  One  of 
the  principles  laid  down  was,  "that  it  is  destructive  to  the 
people's  liberty  (to  which,  by  God's  blessing,  they  are  restored), 
to  admit  any  earthly  King  or  single  person  to  the  legislative 
or  executive  power  in  this  nation."  Wallis  proved  that  Vane 
had  commanded  a  company  of  soldiers  at  Southwark,  and 
Cook,  that  he  had  delivered  five  pounds  to  Captain  Guin  to 
be  distributed  among  them.  This  closed  the  evidence  for  the 
prosecution ;  "  on  which  Sir  Harry  Vane  was  required  to  make 
his  defence,  and  go  through  his  defence  at  once,  and  not  to 
reply  on  the  Queen's  counsel,  who  were  to  have  the  last  word 
with  the  jury." 

The  prisoner  made,  as  it  would  have  been  easy  for  a  person 
of  less  abilities  than  he  possessed  to  do,  an  unanswerable 
defence.     He  had  on  his  side  (/)  the  law  of  the  land,  as  pVo- 

(/)  Lord  Coke,  in  his  third  Institute,  expressly  declares,  that  "  a  King 
who  hath  right  and  is  out  of  possession,  is  not  within  the  Statute  of 
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mulgated  in  the  famous  statute  of  11  Hen.  7,  made  after  the 
8oil  of  Engkind  had  been  soaked  through  with  the  blood  of  her 
noblest  &milies,  on  the  scaffold  and  in  the  field,  which,  whether 
declaratory  of  the  common  law,  as  some  writers  suppose,  or 
not,  was  declaratory  of  common  sense,  and  was  express  and 
positive  to  the  effect,  that  he  who  obeyed  the  King  de  fado 
for  the  time  being,  should  in  no  wise  be  convicted  or  attainted 
of  high  treason.  He  had  on  his  side  the  petition  of  the  Lords 
and  Commons  that  his  life  might  be  spared,  and  he  had  on  his 
Hide  the  direct  promise  of  the  King;  yet  were  all  these 
securities  nothing.  '*  Though  we  know  not  what  to  say  to 
him,"  said  one  of  the  bloodhounds  of  the  Crown,  '^we  know 
what  to  do  with  him*"  **  I  would  gladly  know,"  said  Vane, 
'^  that  person  in  England,  of  estate,  fortune,  and  age,  that  hath 
not  counselled,  aided,  or  abetted,  either  by  his  person  and 
estate,  or  submitted  to  the  laws  and  government  of  the  powers 
that  then  were;  and  if  so,  then  by  your  judgments  upon  me 
you  condemn,  by  necessaiy  consequence,  and  in  effi^es,  the 
whole  kingdom."  Lord  Clarendon,  unjust  and  tyrannical  as 
he  was,  never  alludes  to  Vane's  trial  or  execution  (m). 

Treasons.**  This  was  quoted  by  Vane,  PluU  d* Assise,  Bagot,  Tear  Book, 
p.  2;  Bagot*B  case,  9  £dw.  4,  Year  Book :  **  Every  one  who  grants  a  charter 
of  pardon  must  be  roy  de  faits.**  This  case  is  the  more  remarkable  as  it  was 
before  the  act  Hen.  7.  '^  It  is  fit  there  should  be  a  King  to  maintiun  law.'* 
IIaIlam,yol.  2,  p.  24;  Phillipps's  State  Trials,  vol.  l,p.  280.  Bl.Ck)m.  vol.4, 
p.  77.  ^  When  an  usurper  is  in  possession,  the  subject  is  excused  and 
justified  in  obeying  and  giving  him  assistance,  otherwise,  under  an  usur- 
pation, no  man  could  be  safe  if  the  lawful  prince  had  a  right  to  hang  him 
for  obedience  to  the  powers  in  being,  as  the  usurper  would  certainly  do 
for  disobedience ;  nay,  farther,  as  the  mass  of  the  people  are  imperfect 
judges  of  title  (of  which  in  all  cases  possession  is  prima  facie  eridence), 
the  law  commands  no  man  to  yield  obedience  to  that  prince  whose  right 
is  by  want  of  possession  rendered  uncertain  and  dbputable,  till  Providence 
shall  think  fit  to  interpose  in  his  favour,  and  decide  the  ambiguous  claim. 
Therefore,  till  he  is  entitled  to  such  allegiance  by  possession,  no  treason 
can  be  committed  against  him.** 

(m)  This  note  from  '*  the  Merry  Monarch**  to  Clarendon  explains  the 
death  of  Vane : — '*  The  relation  that  hath  been  made  to  me  of  Sir  H.  yane*6 
carriage  yesterday  in  the  Hall,  is  the  occasion  of  this  letter,  which,  if  I  am 
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It  is  certainly  a  portentous  proof  of  the  callous  indifference 
to  common  probity  and  honour,  which  distinguished  the 
leading  practitioners  in  our  Courts  of  justice  in  that  age,  that 
Maynard  should  have  been  one  of  the  counsel  in  the  prose« 
cution  of  Vane.  With  still  more  shocking  depravity  we  shall 
find  Pollexfen,  the  great  whig  lawyer,  acting  as  counsel  for 
the  prosecution  in  the  trial  of  Lady  Alicia  Lisle,  and  thus 
making  himself  an  accomplice  in  that  which  is  not  only  as 
foul  a  murder,  but  an  act  of  inhumanity  as  bestial  as  any  that 
is  recorded  in  ancient  or  modem  histoiy.  Were  it  not  indeed 
for  the  names  of  Vaughan,  Hale,  and  Holt,  diuing  this  portion 
of  our  history,  we  might  imagine  that  the  awful  satire  of 
Dante  had  been  realized,  and  that  after  the  souls  had  quitted 
the  bodies  of  the  men  most  prominent  in  our  Courts  of  justice, 
demons  had  assumed  their  shapes  and  were  acting  in  their 
stead.  On  the  caprice  and  pedantry  which  has  always  charac- 
terized the  acts,  writings,  and  decisions  of  our  principal 
lawyers,  there  was  now  grafted  a  meanness  and  delight  in 
human  suffering  which  the  monks  of  the  middle  ages  would 
have  found  it  difficult  to  surpass;  and  yet  from  these  times 
precedents  are  daily  quoted  as  authorities  in  our  legal  aigu- 
ments.  Among  the  points  established  in  Sir  Harry  Vane's 
trial,  one  was,  that  a  bill  of  exceptions  could  not  be  tendered 
in  a  criminal  case.  By  the  Statute  of  Westminster  the  second, 
13  Edw.  1,  c.  31,  the  party  who  excepted  to  the  direction 
given  by  the  judge  to  the  jury,  as  misstating  the  law,  was 
empowered  to  tender  him  a  bill  of  exceptions,  in  which  the 
error  objected  to  by  the  counsel  was  specified,  and  require 
him  to  put  his  seal  to  it.    If  he  refused  so  to  do,  the  party 

rightly  informed,  was  so  insolent  as  to  j  ustify  all  he  had  done,  acknowledging 
no  supreme  power  in  England  bat  a  parliament,  and  many  things  to  that 
purpose.  You  have  had  a  true  account  of  all ;  and  if  he  has  given  new 
occasion  to  be  hanged,  certainly  he  is  too  dangerous  a  man  to  let  live,  if 
we  can  honestly  put  him  out  of  the  way.  Think  of  this,  and  give  me 
some  account  of  it  to-morrow,  till  when  I  have  no  more  to  say  to  you. 
To  the  Chancellor.    C.  R." 
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might  issue  a  compulsory  writ  against  him,  commanding  him 
to  seal  it  if  the  alleged  fact  was  truly  set  forth.  If  the  judge 
returned  that  the  fact  was  untruly  set  forth,  an  action  would 
lie  against  him  for  a  false  return* 

This  bill  of  exceptions  (n)  is  in  the  nature  of  an  appeal ; 
and  after  judgment  given  in  the  Court  below,  was  decided  by 
the  next  immediately  superior  Court 

"  Sir  Henry  offered  in  his  own  defence  the  bill  of  excep- 
tions, which  he  brought  with  him  ready  drawn,  and  offered  it 

(n)  Lord  Coke  justifies  the  enactment  by  a  quotation  from  Judges, 
chap.  19,  V.  30.  Dowman*s  case.  Reports,  yol.  5,  p.  23 ;  Part  9,  p.  13  b., 
fol.  ed.  In  the  second  Institute  he  sajs,  that  before  the  statute  of  West- 
minster the  second,  at  common  law  a  man  might  have  a  writ  of  error  for 
an  error  apparent  on  the  face  of  the  record.  ^  Now  the  mischief  was,** 
that  if  the  judge  overruled  improperly  an  objection,  this  error  of  the 
judge  did  not  appear  on  the  record  or  written  account  of  the  proceedings. 
^*  So,  as  it  never  was  entered  of  record,  this  the  party  could  not  assign  for 
error,  because  it  neither  appeared  on  the  record,  nor  was  it  an  error  In 
fact,  but  in  law,  and  so  the  party  grieved  was  without  remedy,  for  whose 
relief  this  statute  was  made."    Coke*s  Institutes,  vol.  2,  p.  426. 

Hawkins,  vol.  4,  p.  457,  Pleas  of  the  Crown,  says,  citing  Sir  H.  Vane^s 
case,  "  It  has  been  adjudged  that  no  bill  of  exceptions  is  grantable  on  an 
indictment  for  treason  or  felony,  having  never  been  thought  to  extend  to 
any  such  case,  it  being  plain  that  it  could  not  but  cause  an  infinite  delay 
of  justice.**  In  a  note,  he  extends  the  rule  to  all  criminal  cases.  I  will 
admit  the  necessity.  But  if  all  power  of  objecting  to  the  misdirection  of 
a  judge,  which  the  litigant  possesses  in  civil  cases,  is  taken  away  in 
criminal  cases  from  an  imperious  necessity,  is  not  the  importance  of 
having  men  legally  educated  for  judges  in  criminal  cases  increased  ten- 
fold ?  And  how  can  the  English  law  be  defended,  which  entrusts  the 
administration  of  criminal  law,  in  by  far  the  greater  number  of  cases, 
throughout  England  (towns  excepted),  to  men  who  may  never  have 
opened  a  law  book  in  their  lives,  to  whom  no  one  would  trust  tiie  decision 
of  the  simplest  question  of  property  ?  If  a  single  prisoner  be  tried  by 
such  a  judge  has  he  not  a  right  to  complain  ?  Such  is  the  regard  the  law 
of  England  shews  for  the  liberty  and  character  of  the  poor.  These  are 
sad  scenes, — 

"  Qussque  ipse  miserrima  vidi* 
Et  quorum  pars  ^paroa*  fui.** 


*  At  Stafibrd  in  former  days. 
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to  the  judges,  desiring  them,  according  to  the  Statute  of 
Westm.  2.  31,  made  13  Edw.  1,  to  sign  it  This  he  uiged  so 
home,  that  the  statute  was  consulted  and  read  in  Court, 
running  in  favour  of  the  prisoner,  to  this  effect :  *  That  if  any 
roan  find  himself  aggrieved  by  the  proceedings  against  him 
before  any  justices,  let  him  write  his  exception,  and  desire  the 
justices  to  set  their  seals  to  it'  'This  act  was  made  [says 
Cole]  that  the  party  wronged  might  have  a  foundation  for  a 
legal  process  against  the  justices  by  a  writ  of  error,  having  his 
exception  tendered  upon  record  in  the  Court  where  the  injury 
is  done,  which,  through  the  justices  overruling  it,  they  could 
not  before  procure,  so  the  party  grieved  was  without  remedy ; 
for  whose  relief  this  statute  was  made.  The  justices  refusing 
to  set  their  seals,  the  party  grieved  may  have  a  writ  grounded 
on  this  statute,  commanding  them  to  set  their  seals  to  his 
exception.  This  exception  extends  not  only  to  all  pleas 
dilatory  and  peremptory,  &c.,  but  to  all  challenges  of  any 
jurors,  and  any  material  evidence  given  to  any  jury,  by  which 
the  Court  is  overruled.'  As  in  this  prisoner's  case  the  testi- 
mony about  falsifying  of  his  hand  to  writing,  &c.  was,  by  what 
was  offered  to  the  jury  by  Justice  Windham. 

''Further,  says  Coke  on  this  statute,  'if  the  justice  [or 
justices]  die,  their  executors  or  administrators  may  be  pro- 
ceeded against  for  the  injury  done:  and  if  the  judge  [or 
judges]  deny  to  seal  the  exception,  the  party  wronged  may,  in 
the  writ  of  error,  take  issue  thereupon,  if  he  can  prove  by 
witnesses  the  judge  or  judges  denied  to  seal  it' 

"Notwithstanding  all  this,  the  judges  overruled  thb  plea 
also,  by  such  interpretation  as  themselves  put  upon  that 
statute,  to  wit,  that  it  was  not  allowable  in  criminal  cases  for 
life.  This  makes  the  law  less  careful  for  the  preservation  of 
a  man's  life,  than  any  particulars  of  his  estate,  in  controversies 
about  which  this  statute  is  affirmed  by  them  to  hold.  Whereas 
life  is  the  gpreater,  and  innocent  blood,  when  spilt,  is  irrever- 
sible, as  to  the  matter,  it  cannot  be  gathered  up  again ;  the 
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estate  is  the  lesser,  and  if  an  erroneous  judgment  pass  about 
it,  it  is  reversible  upon  traverse,  writ  of  error,  or  otherwise. 

^'  The  reason  they  alledged  for  their  pretended  opinion  was 
this,  that  if  it  be  held  in  criminal  cases  for  life,  every  felon 
in  Newgate  might  plead  the  same,  and  so  there  would  be  no 
gaol  delivery"  (o). 

That  the  end  of  this  transaction  might  be  consistent  with 
eveiy  other  part  of  it, — when  Sir  Henry  Vane  began  to  address 
the  people  from  the  scafiPold,  drummers  and  trumpeters,  placed 
beforehand,  were  ordered  to  drown  his  voice.  This  did  not 
disturb  the  calm  and  dignified  self-possession  of  that  illustrious 
man  ;  ^<  ^  What  mean  you,  gentlemen?  I  had  even  done  as 
to  that  point,  (the  bill  of  exceptions  which  the  judges  refused 
to  seal) ;  but  seeing  you  cannot  bear  it,  I  shall  only  say  this, 
that  whereas  the  judges  have  refused  to  seal  with  their  hands 
what  they  have  done,  I  am  content  to  seal  vnth  my  blood 

what  I  have  done' Then  lifting  up  his  eyes^  and 

extending  his  hands,  he  said, '  I  do  here  appeal  to  the  Great 
God  of  Heaven,  and  all  this  assembly,  or  any  other  persons,  to 
shew  wherein  I  have  defiled  my  hands  with  any  man's  blood 
or  estate,  or  that  I  have  sought  myself  in  any  public  capacity 
or  place  I  have  been  in ;  the  Cause  was  three  times  stated; 
first,  in  the  Remonstrance  of  the  House  of  Commons;  secondly, 

in  the  Covenant,  the   Solemn  League  and  Covenant * 

Upon  thi^  the  trumpets  sounded,  the  sheriff  caught  at  the 
paper  in  his  hand,  and  Sir  John  Robinson  (the  Lieutenant  of 
the  Tower)  furiously  called  for  the  writer's  books,"  && 

This  Sir  John  Robinson  was  a  fit  agent  of  the  patrons  of 
Scroggs  and  Sawyer,  of  Saunders  and  Jefireys.  He  it  was 
who  attempted  to  poison  Colonel  Hutchinson  when  he  was  in 
the  Tower.  In  order  to  wring  money  fi:om  the  miserable 
wretches  placed  in  his  custody,  he  deprived  them  of  their 
food,  and  the  shrieks  extorted  by  the  agonies  of  famished 

(o)  State  Trials,  vol.  6,  p.  169. 
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prisoners,  were  heard,  far  beyond  the  precincts  of  the  Tower, 
in  the  streets  of  London  at  midnight  (m).  Such  was  the  tenure 
by  which  an  Englishman,  deceived  by  words  and  forms,  and 
boasting  of  illusions,  held  his  liberty  and  his  life  in  the  latter 
part  of  the  seventeenth  century.  Such  cruelties  were  never 
practised  in  the  Tower  of  Segovia  or  the  Bastille:  worse 
never  disgraced,  even  in  our  own  times,  the  State  Prisons  of 
Austria,  in  which  so  many  patriots  and  philosophers  have 
perished* 

The  trial  of  John  James,  an  obscure  fanatic,  took  place 
before  that  of  Sir  Harry  Vane.  The  government,  in  order  to 
find  an  excuse  for  not  keeping  faith  with  the  Presbyterians 
(who  were  now  smarting  for  their  intolerance),  had  laid  hold 
of  Venner's  insurrection  (n),  in  which  a  handful  of  men,  drunk 
with  enthusiastic  zeal,  had  levied  war  against  the  monarchy. 
Charles  wished  to  seize  the  opportunity  of  keeping  on  foot 
a  standing  army ;  but  this  was  prevented  by  the  interference, 
not  of  Clarendon,  but  of  Southampton,  who  told  Clarendon 
plainly  that  he  would  not  look  on  and  see  the  ruin  of  his 
country  begun,  and  be  silent, — a  white  staff  should  not  bribe 
him  (o).  This  tumult,  in  which  several  lives  were  lost,  took 
place  in  January,  1661.  In  October,  of  the  same  year,  John 
James  was  preaching  to  a  congregation  in  Bulstrake  Alley, 
and  one  Tipler  heard  him  quote  the  Psalm,  <<Out  of  the 
mouths  of  babes  and  sucklings  hast  thou  ordained  strength, 
because  of  thine  enemies,  that  thou  mightest  still  the  enemy 
and  avenger."  **  Whereat  the  said  Tipler  taking  offence,  went 
to  Justice  Chard  to  acquaint  him,  but  being  an  idle  fellow, 
the  justice  took  not  much  notice  of  what  he  said,  till  bringing 
a  neighbour  with  him,  he  was  provoked  by  him  to  regard  his 
testimony.'*    The  poor  man  was  seized  in  his  pulpit,  there 

(m)  Hatchiii8on*B  Memoirs,  p.  343. 

(n)  Reresby,  a  cavalier,  sajs  of  it,  **  In  its  very  rise  it  was  defeated  by 
a  party  of  the  guards.**    Page  8.    The  number  was  about  forty, 
(o)  Ralph,  vol.  1,  p.  58. 
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being  no  tumult  or  disturbance  of  any  kind,  and  given  to  the 
custody  of  Sir  T.  Robinson,  the  miscreant  whose  name  has 
been  already  mentioned.  After  several  brutal  insults  he  was 
sent  to  Newgate,  and  he  was  tried  before  Chief  Justice 
Forster.  His  trial  well  illustrates  the  form  of  committing 
murder  then  employed  in  our  Courts  of  justice,  and  bis  &te 
shews  what  regard  is  due  to  those  writers  who  have  endea- 
voured to  palliate  the  peijuries,  and  corruptions,  and  inde- 
scribable baseness  of  Charles  the  Second,  by  the  good  nature 
which  they  have  ascribed  to  the  **  merry  monarch,"  who  sold 
his  country  to  France,  allowed  his  friends  Butler  and  Dryden, 
among  others,  to  languish  in  distress,  and  employed  Jeffreys 
to  destroy  his  most  illustrious  enemies. 

The  Court  refused  to  allow  any  friend  to  take  notes  for 
the  prisoner  (p).  Words  alone  were  imputed  to  him.  He 
was  asked  how  he  would  be  tried.     He  answered,  by  the  law 

of  God ;   AT   WHICH   THE   LAWYERS  GAVE  A  GREAT   HISS ;   and 

he  was  told,  certainly  with  great  truth,  *'  that  it  was  not  a 
place  or  time  to  talk  of  the  laws  of  God."  The  clerk  bid 
John  James  hold  up  his  hand ;  he  did  so :  and  the  judge 
said, ''  Oh,  ho !  are  you  come  ?" 

Tipler  was  called,  who  repeated  what  he  said  he  had  heard; 
and  Alderman  Chard,  who  could  say  nothing  to  the  words 
spoken.  He  found  James  preaching  to  a  congregation  of 
thirty  or  forty  people ;  he  seized  him,  and  pulled  him  out  of 
the  pulpit :  *'  all  those  men  who  would  not  take  the  oath  he 
committed, — the  women  he  let  go."  **  Another  witness  was 
a  Yorkshire  man,  whose  name  we  know  not,  who,  coming 
into  the  Court,  was  commanded  to  look  upon  the  prisoner  at 
the  bar,  and  declare  what  he  heard  him  say ;  who  answered, 
he  was  at  Tipler's  house,  and  heard  very  loud  speaking,  which 
caused  him  to  come  out  and  hearken,  and  he  heard  very 
dangerous  words.     The  judge  asked  him,  what  those  dan- 

(p)  Keble  says  80  in  his  Report. 
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gerous  words  were.  He  said,  he  could  remember  no  more 
than  this,  that  one  said,  That  the  Lord  had  a  great  work  to 
do  for  his  people,  and  that  they  were  the  people  that  must  do 
it.  The  judge  asked  him  if  he  heard  nothing  concerning  the 
King's  cup  of  iniquity.  To  which  he  answered,  No.  And 
they  bid  him  look  upon  the  prisoner  at  the  bar,  and  asked  if 
that  was  the  man.  He  answered,  he  could  not  say  that  he 
was  the  man"  (q), 

Bernard  Qsburn  said,  that  John  James  had  called  King 
Charles  a  bloodthirsty,  tyrannical  King,  and  that  the  nobles 
were  bloodthirsty;  and  many  other  seditious  expressions. 
Then  they  asked  him  if  those  were  the  words.  He  said,  he 
could  not  say  they  were  the  same  words,  but  they  were  the 
same  substance.  The  prisoner  was  then  told  to  defend  him- 
self and  he  called  four  witnesses,  who  gave  in  evidence  that 
Osbum  confessed  to  them  he  had  sworn  against  John  James 
he  knew  not  what  One  of  them  declared  more  laigely  that 
Osbum  told  her,  **  he  did  not  only  swear  he  knew  not  what, 
but  had  been  aflrighted  into  what  he  swore.''  He  said,  "  that 
what  he  swore  to  was  first  sworn  by  another  man,  and  then 
brought  to  him  in  writing."  **  The  former  witnesses  declared, 
that  they  desired  to  know  of  Bernard  Osbum  what  he  had 
sworn  against  John  James,  and  he  told  them  he  could  not 
tell  except  he  heard  the  words  repeated."  Then  several 
witnesses  were  produced,  who  stated  that  James  never  did  use 
the  expressions  imputed  to  him.  In  his  defence  the  prisoner, 
after  denying  the  use  of  the  words,  told  the  jury,  with  much 
elevation  of  sentiment  and  vigour  of  language,  that  the  land 
was  already  in  mourning  for  innocent  blood,  for  the  blood 
shed  in  the  reign  of  Henry  the  Eighth  and  Queen  Mary, — 
that  though  the  poorest  and  meanest  that  ever  was  chosen  for 
such  a  work,  he  yet  had  been  called  forth  to  declare  that  the 
Ix>id  was  not  only  the  King  of  saints  but  the  Ruler  of  nations. 

(9)  State  TrialB,  vol.  6,  p.  78. 
s 
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<'  And  when  he  had  so  spoke,  the  Chief  Justice  Forster  inter- 
rupted him,  saying,  "  Sirrah,  you  think  you  are  in  the  conven- 
ticle in  Whitechapel  preaching ;"  and  ordered  the  act  for  the 
preservation  of  the  Ring's  government  to  be  read.  James 
said,  that  statute  did  not  reach  his  case.  The  judge  told  him 
it  fully  reached  his  case,  and  asked  him  if  he  had  anything 
more  to  say.  James  said,  "  he  had  one  word  for  the  jury 
which  he  desired  to  lay  before  them  ;  it  was  the  29th  Isaiah, 
ver.  21,  ^  Woe  unto  them  that  make  an  offender  for  a  word, 
and  lay  a  snare  for  him  that  reproveth  in  the  gate  !*" 

Whereupon  the  judge  told  him  it  was  not  to  be  borne,  for 
he  did  inveigh  against  the  Pariiament  He  replied,  diat  he 
had  no  thought  of  Parliament,  but'  he  did  it  to  let  the  jury 
know  that  there  was  no  law  of  God  to  take  away  a  man's  life 
for  words^  *'even  if  he  were  guilty  of  them,  which  he  was 
not.'' 

Glynne  and  Maynard  (q\  who  were,  as  if  to  convince 
mankind  that  the  profession  of  a  barrister  in  that  age  was 
incompatible  with  common  honour  and  humanity, — ootmael 
against  the  prisoner,  with  the  Attorney  General,  Sir  Geofrey 
Palmer,  a  steady  royalist  in  the  worst  of  times,  and  Finch, 
the  Solicitor  General,  addressed  the  jury  against  him.  Then 
the  Chief  Justice,  ^^  further  to  incense  the  juiy,  told  them 
that  James  was  one  of  the  same  spirit  with  those  that  did 
endeavour  heretofore  to  put  the  nation  in  a  flame^  and  to  set 
everyone  one  against  the  other;  and  said,  no  treason  was 
comparable  to  that  treason  done  with  a  pretence  of  religion." 
And  in  defiance  of  plain  facts  and  clear  law,  he  was  fonnd 
guilty  of  contriving  and  compassing  the  Sling's  death.  I  will 
add  some  facts  which  complete  the  picture  of  cruelty  and 
injustice.  His  wife  went  to  the  King.  **  With  some  difficulty 
she  met  him  as  he  came  out  of  the  Park,  where  she  presented 
him  with  a  petition,  on  which  was  written  the  humble  request 

(q)  **  Did  not  the  learned  Glynne  and  Majnard, 
To  make  good  subjects  traitors  stram  hard  ?** 
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of  Elizabeth  James,  acquainting  him  who  she  was ;  to  whom 
be  held  up  his  finger,  and  said,  *  Oh  I  Mr.  James ;  he  is  a 
sweet  gentleman:'  but  following  him  for  some  fEirther  answer, 
the  door  was  shut  against  her.  The  next  morning  she  came 
again  to  the  same  place,  imploring  an  answer  to  her  request, 
-who  (die  King)  then  replied, '  that  he  was  a  rogue,  and  should 
be  hanged.*  One  of  the  Lords  asked  of  whom  she  spoke, 
whereunto  the  King  answered, '  Of  John  James,  that  rogue, 
be  shall  be  hanged,  he  shall  be  hanged  I"*  Such  was  the 
exquisite  good  breeding  of  Charles  towards  a  woman,  im- 
ploring him  to  save  her  innocent  husband  (r)  from  a  death  of 
torture ;  such  was  the  conduct  of  those  to  whom  respectively 
the  provinces  of  justice  and  mercy  had  been  assigned  by  the 
law. 

But  there  was  another  person,  on  whom,  however  ignoble, 
our  Gothic  legislators,  relied  as  the  great  guardian  of  the 
commonwealth,  and  to  whom,  as  the  chief  maintainer  of  social 
unity,  they  delegated  most  extensive  powena, — I  mean  the 
hangman.  This  functionary  was  now  not  only  one  of  the 
most  respectable,  but  one  of  the  most  important  instruments 
of  government  His  dealings  with  James  are  thus  described: 
''  The  hangman  also,  the  day  before  his  execution,  came  ta 
demand  money  that  he  might  be  favourable  to  him  at  his 
death.  He,  asking  what  would  satisfy  him,  the  hangman 
demanded  twenty  pounds;  but  John  James  pleading  poverty, 
he  fell  to  ten  pounds;  but  in  conclusion  told  him,  if  he  would 
not  give  him  five  pounds  he  toauld  torture  him  exeeedingJy : 
to  which  John  James  said,  he  must  leave  that  to  his  mercy, 
for  he  had  nothing  to  give  him."  Might  it  not  be  supposed 
that  this  was  an  extract  from  the  history  of  Tunis  or  of 
Abyssinia,  instead  of  an  account  of  the  regular  work  of  law 
under  a  people  always  boasting  of  their  fireedom  and  their 
institutions  ? 

(r)  State  Trials,  vol.  6,  p.  87. 
82 
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In  Mar  J  Moders's  case  (s),  1663,  which  deserves  notice  for 
the  almost  incredible  proof  it  contains  of  the  rooted  and 
obstinate  barbarity  of  our  institutions,  the  Court  observe, 
"  Hearsays  must  condemn  no  man ;  what  do  you  know  of  your 
own  knowledge  ?"  Yet  in  Colonel  Turner's  case,  1664,  hearsay 
evidence  was  received  over  and  over  again,  and  when  the  case 
for  the  Crown  had  closed.  Chief  Justice  Hyde  said,  **  William 
Turner,  what  say  you?  You  see  what  is  laid  to  your  charge ; 
you  are  a  person  of  loose  life."  This  was  a  prosecution  for 
burglary,  and  the  guilt  of  the  prisoner,  a  debauched  and  ranting 
cavalier,  was  manifest  It  is  not  likely  that  the  Chief  Justice,  who 
was  assisted  by  Sir  Orlando  Bridgman,  a  tolerably  conscientious 
and  learned  judge,  had  any  desire  to  oppress  the  prisoner,  who 
was  convicted,  as  he  deserved  to  be,  on  very  sufficient  evidence. 
And  now  I  come  to  one  trial  from  which  I  would  gladly  turn 
aside,  if  the  infirmities  and  errors,  as  well  as  the  virtues  and 
services,  of  the  wise  and  good  were  not  intended  for  our 
instruction,  and  might  not  contribute  to  our  improvement. 
I  allude  to  the  trial  of  Rose  Cullender,  and  Amy  Dnny,  for 
witchcraft,  both  of  whom  were  tried  for  that  imaginary  offence 
in  1666,  before  Sir  Matthew  Hale,  and  both  of  whom  were 
convicted  of  it  and  executed.     When   men  of  respectable 

(«)  The  circumstance  to  which  I  allude  is  this.  Mary  Moders  was 
indicted  for  bigamy.  Bigamy  belonged  to  a  certain  class  of  offences 
called  clergyable,  that  is,  all  peers  of  Parliament,  peeresses,  and  all  nude 
commoners  who  could  read,  were  discharged  in  such  felonies  after  a  first 
conviction,  if  they  were  peers  or  clerks  absolutely ;  if  they  were  not, 
after  burning  in  the  hand.  But  wamen^  not  peeresses,  had  no  benefit  of 
clergy ;  therefore  (so  humane  and  enlightened  were  the  laws  of  England), 
for  the  very  same  identical  offence  in  law,  and  a  much  less  one  in  morals, 
the  woman  was  put  to  death,  and  the  man  escaped  with  a  nominal 
punishment.  And  in  this  very  case  the  judge  told  the  jury  to  be 
carefiil,  as  the  prisoner  accused  of  bigamy,  because  she  was  a  wanumj 
would,  if  they  found  her  guilty,  be  put  to  death.  Nor  was  this  altered 
.  till  the  3  &  4  Wm.  and  M.  c.  9.  Such  was  the  blessed  effect  of  the 
maxim,  ^^Nolumus  leges  AnglisB  mutari.**  No  parallel  to  the  grave, 
solemn,  premeditated  absurdities  of  our  law  is  to  be  found  anywhere, — 
not  in  the  law  of  the  Burgundians  or  Franks. 
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abilities,  (but  far  inferior  morally  and  intellectually  to  the 
excellent  man  who  fell  into  this  grievous  error),  elated 
with  the  technical  knowledge  which  they  have  sacrificed  the 
noblest  opportunities  of  study,  and  the  highest  qualities  of 
their  nature  to  attain,  and  full  of  that  presumptuous  arrogance 
which  is  the  infallible  mark  of  contracted  studies  and  a  narrow 
(though  it  may  be  an  acute)  intellect;  when  such  men,  on  or 
oiF  the  Bench  of  Justice,  feel  themselves  disposed  to  talk  of 
legislation,  as  if  their  opinions  were  the  dictates  of  inspired 
wisdom,  and  as  if  their  view,  admirable  for  what  is  within  an 
inch  of  it  (as  the  mole,  within  its  range,  can  see  better  than  the 
eagle),  could  not  only  inspect  a  mite,  but  comprehend  the 
great  universe  of  civil  thought  and  action, — let  them  reflect  on 
this  sad  event  in  the  life  of  their  illustrious  predecessor,  and  if 
the  thought  chastens  their  presumption,  and  teaches  them  to 
suspect  their  prejudices ;  if  it  induces  them,  for  one  moment, 
to  look  elsewhere  than  to  the  little  knot  (s)  of  flatterers  which 
every  man  rich  or  in  office  can  among  us  command,  for  a  true 
estimate  of  their  abilities,  and  to  pause  before  they  lend  their 
sanction  to  oppression  and  chicanery,  aggravating  the  inequalites 
of  society,  increasing  the  advantages  of  wealth  (/),  and  adding 
to  the  burdens  of  poverty, — the  death  of  these  unhappy  women 
will  contribute,  and  that  in  no  inconsiderable  degree,  to  the 
pn^ress  and  lasting  welfare  of  the  community. 

(«)  *'  Pesslmum  inimicorum  genus,  laudantes.** 

(0  '*  Why,**  said  one  who,  till  the  French  Revolution  oyemet  his  judg- 
ment, was  a  great  thinker,  and  who  was  alwajs  an  eloquent  writer,  '*  why 
should  judges  be  thought  exempted  from  the  common  lot  of  hamanitj  P 
"Why  should  they  be  deemed  infallible  more  than  other  mortals  ?    Believe 

me,  THB  WISDOM  OF  THB  WHOLB   NATION  CAN  SUE  FABTHXB  THAN  THB 

8AGB8  OF  WxsTMiNSTBB  Hall.  In  a  Constitutional  pomt  like  this,  the 
coUectiye  knowledge  and  penetration  of  the  people  are  more  to  be 
depended  on  than  the  discernment  of  the  Bar.  The  reason  is  clear; 
their  eyes  are  not  dazzled  with  the  prospect  of  interest ;  the  Crown  has 
no  hue  sufficiently  tempting  to  make  them  forget  themselves  and  the 
general  good.**    Burke*s  Speech  on  Serjeant  Glynn*s  motion,  1770. 
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This  is  only  one  amoi^  thoosands  of  proofs,  that  to  enlaige 
the  views,  and  to  coltiTate  the  minds  of  those  concerned  in  the 
administration  of  justice  among  os^  is  a  matter  of  deep  interest 
to  every  inhabitant  of  this  coontiy,  however  exalted,  or  howerer 
hamble  his  condition. 

The  resistance  of  the  jndges  long  after  this  centoiy  had 
begun,  and  more  humane  notions  prevaUed  among  our  neigh- 
hours  to  the  mitigation  of  our  savage  lav^  could  never  have 
been  so  unanimous  and  so  long  triumphant,  if  wide  and 
enlarged  habits  of  thought  had  not  been  an  obstacle,  and 
usually  an  insurmountable  obstacle,  to  the  success  of  every 
lawyer;  nor  could  the  petty,  childish,  and  indescribably  ridicu- 
lous proceedings,  so  absurdly  called  Law  Reform,  in  1830,  and 
which  will  set  the  genuine  littleness  of  the  age  in  so  dear  a 
light  with  posterity,  have  taken  place  in  any  countiy  where 
jurisprudence  was  not  literally  unknown,  and  where  the 
merest  and  most  mechanical  empiricism  was  not  paramount  in 
the  universities,  and,  as  a  necessary  consequence,  in  the  senate 
and  at  the  bar.  *'  This  great  and  good  man,"  Forster  says 
of  Hale  with  reference  to  this  case,  <<was  betrayed,  notwith- 
standing the  rectitude  of  his  intentions,  into  a  lamentable 
mistake,  under  the  strong  bias  of  early  prejudice;"  and  the 
mistake  was  the  more  deplorable,  as  allowing  what  it  requires 
some  effort  over  one's  self  to  suppose,  that  the  belief  of  witches 
was  not  in  the  days  of  Hale  confined  to  &natics  and  the  vulgar, 
enough  transpired  during  the  trial  to  shew  the  imposture  of 
those  who  prosecuted  the  charge,  and  to  awaken  the  vigilance 
of  the  judge  (u), 

'*  At  first,  during  the  time  of  the  trial,  there  were  some 

(tt)  Fiiich*B  Law,  fiook  3,  Chap.  26,  p.  220  :— 

**0F  80BCXBT. 

'*  Sorcery  is  a  consulting  with  devils,  and  containeih  under  it  conjuring, 
necromancy,  and  such  like." 
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experiments  made  with  the  peraons  afficted,  by  hringing  the 
peraoiu  to  touch  them ;  and  it  was  observed,  that  when  they 
were  in  the  midst  of  their  fits,  to  all  men's  apprehension 
wholly  deprived  of  all  sense  and  understanding,  closing  their 
fiats  in  such  manner  as  that  the  strongest  man  in  the  Court 
could  not  force  them  open,  yet  by  the  least  touch  of  one  of 
these  supposed  witches.  Rose  Cullender  by  name,  they  would 
suddenly  shriek  out,  opening  their  hands,  which  accident  would 
not  happen  by  the  touch  of  any  other  person. 

**  And  lest  they  might  privately  see  when  they  were  touched 
by  the  said  Rose  Cullender,  they  were  blinded  with  their  own 
aprons,  and  the  touching  took  the  same  effect  as  before. 

**  There  was  an  ingenious  penson  that  objected  there  might 
be  a  great  fallacy  in  this  experiment,  and  there  ought  not  to 
be  any  stress  put  upon  this  to  convict  the  parties,  for  the 
children  might  counterfeit  this  their  distemper,  and  perceiving 
what  was  done  to  them,  they  might  in  such  manner  suddenly 
alter  the  motion  and  gesture  of  their  bodies,  on  purpose  to 
induce  persons  to  believe  that  they  were  not  natural,  but 
wrought  strangely  by  the  touch  of  the  prisoners. 

<*  Wherefore,  to  avoid  this  scruple,  it  was  privately  desired 
by  the  judge,  that  the  Lord  Comwallia^  Sir  Edmund  Bacon, 
and  Mr.  Serjeant  Keeling,  and  some  other  gentlemen  there 
in  Court,  would  attend  one  of  the  distempered  persons  in  the 
farther  part  of  the  Hall,  whilst  she  was  in  her  fits,  and  then  to 
send  for  one  cif  the  witches,  to  try  what  would  then  happen, 
which  they  did  accordingly ;  and  Amy  Duny  was  conveyed 
firom  the  bar  and  brought  to  the  maid :  they  put  an  apron 
before  her  eyes,  and  then  one  other  person  touched  her  hand, 
which  produced  the  same  effect  as  the  touch  of  the  witch  did 
in  the  Court  Whereupon  the  gentlemen  returned,  openly 
protesting,  that  they  did  believe  the  whole  transaction  of  this 
business  was  a  mere  imposture. 

^*  This  brought,  the  Court  and  all  persons  into  a  stand  ^(v). 

(v)  State  Trials,  vol.  6,  p.  697. 
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As  a  sample  of  the  evidence,  I  quote  the  following  witness— 

''Margaret  Arnold,  sworn  and  examined,  saith,  that  the 
said  Elizabeth  and  Deborah  Pacy  came  to  her  house  about 
the  thirtieth  of  November  last ;  her  brother  acquainted  her 
that  he  thought  thej  were  bewitched,  for  that  they  vomited 
pins ;  and  farther  informed  her  of  the  several  passages  which 
occurred  at  his  own  house.  This  deponent  said,  that  she 
gave  no  credit  to  that  which  was  related  to  her,  conceiving 
possibly  the  children  might  use  some  deceit  in  putting  pins 
in  their  mouths  themselves.  Wherefore  this  deponent  un- 
pinned all  their  clotheSi  and  left  not  so  much  as  one  pin  upon 
them,  but  sewed  all  the  clothes  they  wore,  instead  of  pinning 
of  them.  But  this  deponent  saith,  that  notwithstanding  all 
this  care  and  circumspection  of  hers,  the  children  afterwards 
raised  at  several  times  at  least  thirty  pins  in  her  presence,  and 
had  most  fierce  and  violent  fits  upon  them. 

''The  children  would  in  their  fits  cry  out  against  Rose 
Cullender  and  Amy  Duny,  afiirming  that  they  saw  them,  and 
they  threatened  to  torment  them  ten  times  more  if  they 
complained  of  them.  At  some  times  the  children  [only]  would 
see  things  run  up  and  down  the  house  in  the  appearance  of 
mice ;  and  one  of  them  suddenly  snapt  one  with  the  tongs, 
and  threw  it  in  the  fire,  and  it  screeched  out  like  a  rat. 

"  At  another  time,  the  younger  child  being  out  of  her  fits 
went  out  of  doors  to  take  a  little  firesh  air,  and  presently  a 
little  thing  like  a  bee  flew  upon  her  face,  and  would  have  gone 
into  her  mouth,  whereupon  the  child  ran  in  all  haste  to  the 
door  to  get  into  the  house  again,  screeking  out  in  a  most 
terrible  manner;  whereupon  this  deponent  made  haste  to 
come  to  her,  but  before  she  could  get  to  her,  the  child  fell 
into  her  swooning  fit,  and  at  last  with  much  pain,  straining 
herself,  she  vomited  up  a  two{)enny  nail  with  a  broad  head ; 
and  after  that  the  child  had  raised  up  the  nail  she  came  to  her 
understanding,  and  being  demanded  by  this  deponent  bow 
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she  came  by  this  nail,  she  answered,  that  the  bee  brought  this 
nail,  and  forced  it  into  her  mouth"  (to). 

The  first  instance  of  a  judge  instructing  the  jury  that  they 
were  to  consider  only  the  tu^,  and  not  the  intention, — in  other 
words,  that  they  were  to  find  a  man  guilty  without  reference 
to  his  motives,  has  been  partially  noticed  in  the  case  of  John 
UdalL  He  was  indicted  for  a  capital  offence  in  the  shape  of 
a  libel,  and  was  not  allowed  to  prove  the  purity  of  his  inten- 
tion, nor  was  the  jury  suffered  to  inquire  into  anything  but 
the  act  of  publication.  A  doctrine  so  convenient  to  tyrannical 
jud^s,  and  so  revolting  to  common  sense,  could  not  fail  of 
becoming  a  favourite  tenet  among  our  lawyers.  Accordingly 
this  judge*made  law  continued  till  it  was  abolished  by  act  of 
Parliament  And  in  the  case  which  I  am  now  about  to  cite, 
of  Keach,  who  was  tried  before  Lord  Chief  Jusdce  Hyde  for 
having  published  certain  Primmers  that  contained  articles 
contrary  to  the  Common  Prayer,  it  shot  up  to  a  still  greater 
height  of  absurdity  and  injustice.  Udall  was  condemned 
through  the  artifice  of  a  judge  called  Clarke ;  but  his  conduct 
was  far  surpassed  by  that  of  Chief  Justice  Hyde  in  the  case 
to  which  I  am  referring,  of  which  the  following  account  has 
been  transmitted  to  us  (x) :  — 

<'  The  next  assize  holden  for  the  said  county  was  at  Ayls- 
bury,  on  the  8th  and  9th  of  October,  1664,  Lord  Chief  Justice 
Hyde  being  judge.  On  the  first  of  which  days,  in  the  forenoon, 
Mr.  Keach  was  called  upon ;  who,  answering  to  his  name, 
was  brought  to  the  bar,  and  examined  as  follows :" 

Judge. — "  Did  you  write  this  book  ?  [Holding  out  one  of 
the  Primmers  in  his  hand]." 

J&acA.— "  I  writ  most  of  it.** 

Judge. — "  What  have  you  to  do  to  take  other  men's  trades 
out  of  their  hands?    I  believe  you  can  preach  as  well  as  write 

(it)  State  Trials,  vol.  6,  p.  693. 
(x)  State  Trials,  Tol.  6,  p.  701. 
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books.  Thus  it  is  to  let  you,  and  such  as  you  are,  have  the 
Scripture  to  wrest  to  your  own  destnictioQ*  Yon  have  made 
in  your  book  a  new  Creed:  I  have  seen  three  Creeds  before ; 
but  I  never  saw  a  fourth  till  you  made  one." 

Keacfu — '*  I  have  not  made  a  Creed,  but  a  confession  of  the 
Christian  faith." 

Judffe. — **  Well  that  is  a  Creed  then." 

KeacJu — '^  Your  Lordship  said  you  had  never  seen  but  three 
Creeds ;  but  thousands  of  Christians  have  made  a  confessicm 
of  their  faith." 

'*  After  this  the  judge  observed  to  the  Court  several  things 
which  were  written  in  the  said  book,  concerning  Baptism  and 
the  Ministers  of  the  Gospel,  which  were  contrary  to  the 
Liturgy  of  the  Church  of  England,  and  so  a  breach  of  the 
Act  of  Uniformity." 

Keach. — "  My  Lord,  as  to  those  things ^ 

Judge, — **  You  shall  not  preach  here,  nor  give  the  reasons 
of  your  damnable  doctrine,  to  seduce  and  infect  his  Majesty's 
subjects,  ^rhese  are  not  things  for  such  as  you  are  to  meddle 
with,  and  to  pretend  to  write  books  of  divinity :  but  I  will  try 
you  for  it  before  I  sleep." 

*'  After  this  he  gave  directions  to  the  clerk  to  draw  up  the 
indictment;  and  the  witnesses  were  sworn,  and  ordered  to 
stand  by  the  clerk  till  the  indictment  was  finished,  and  then 
to  go  with  it  to  the  grand  inquest. 

*'Then  the  witnesses  were  sworn,  who  were  Neal  and 
Whitehall 

**  Neal  deposed:  That  Justice  Strafford  sent  for  him  to  his 
house ;  when  he  came  there  the  justice  sent  him  back  again 
for  his  staff  of  authority;  which  being  done,  he  went  with  the 
justice  to  one  Moody's  stall,  and  asked  for  some  Primmers 
which  he  had;  he  answered,  that  he  had  none.  That  fiom 
thence  they  went  to  Mr.  Reach's  house,  where  first  they  saw 
his  wife,  who  told  them  he  was.  in  an  inward  room.  They 
asked  her  if  there  were  not  some  Primmers  in  the  house- 
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She  said  there  was ;  and  about  thirty  were  brought  forth  and 

delivered  to  thenu 

'*  Then  Justice  StraCFord  himself  was  also  examined :  he  said, 

that  he  found  the  Primmers  now  before  the  Court  in  Benj. 

Keach's  house,  and  seized  them ;  and  that  the  prisoner  at  the 

bar  had  confessed  before  him  that  he  writ  and  composed  the 

said  booL 

*<  Then  a  copy  of  the  prisoner's  examination  before  the  said 

justice,  signed  with  his  own  hand,  was  produced  and  read; 

wherein  was  contained,  that  the  prisoner  being  asked  whether 

he  was  the  author  or  writer  of  the  said  book,  answered.  Yes, 

he  was.  And  further  declared,  that  he  delivered  a  part  of 
the  copy  to  one  Oviat,  a  printer  at  London,  since  dead ;  and 
that  the  rest  of  the  copy  he  sent  up  by  another  hand,  but  that 
he  knew  not  who  printed  it :  that  about  forty  of  them  were 
sent  down  to  him,  of  which  he  had  dispersed  about  twelve, 
and  that  the  price  was  fivepence  each  book. 

''After  this  the  judge  called  for  a  Common  Prayer  Book, 
and  laid  it  before  him,  and  ordered  one  of  the  Primmers  to  be 
given  to  the  gentlemen  of  the  jury,  and  bid  them  look  on 
those  parts  where  the  leaves  were  turned  down.** 

Judge. — ''Clerk,  read  those  sentences  in  the  indictment 
which  are  taken  out  of  the  book,  that  the  jury  may  turn  to 
them,  and  see  that  the  said  positions  are  contained  in  the 
book." 

Clerlu — "  Qi  Who  are  the  right  subjects  of  Baptism? 
A.  Believers,  or  godly  men  and  women  only,  who  can  make 
confisssion  of  their  faith  and  repentance." 

Judge. — "  This  is  contrary  to  the  Book  of  Common  Prayer, 
lor  that  appoints  infimts  to  be  baptised  as  well  as  men  and 
women.  [Here  he  read  several  places  in  the  Liturgy,  wherein 
the  baptising  of  in&nts  is  enjoined  and  directed]." 

Clerk  reads. — "  Q.  How  shall  it  then  go  with  the  saints  ? 
A.  Oh,  very  well  I  It  is  .the  day  that  they  have  longed  for: 
then  they  shall  hear  that  sentence,  '  Come,  ye  blessed  of  my 


268  HISTORY   OF   TUE 

Father^  inherit  the  kingdom  prepared  for  you  :*  and  so  shall 
they  reign  with  Christ  on  earth  a  thousand  years,  &&" 

Jttdge. — "This  is  contrary  to  the  Creed  in  the  Book  of 
Common  Prayer,  and  is  an  old  heresy  which  was  cast  out  of 
the  Church  a  thousand  years  ago,  and  was  likewise  condemned 
by  the  Council  of  Constance  about  five  hundred  years  f^o, 
and  hath  laid  dead  ever  since,  till  now  this  rascal  hath 
revived  it." 

CUrh  reads. — "  Q.  Why  may  not  in&nts  be  received  into 
the  Church  now,  as  they  were  under  the  law  ?  A.  Because 
the  fleshly  seed  is  cast  out,  &c.  Q.  What  then  is  the  state  of 
in&nts?  A.  Infants  that  die  are  members  of  the  Kingdom  of 
Glory,  though  they  be  not  members  of  the  visible  Church. 
Q.  Do  they  then  that  bring  in  infants  by  a  fleshly  lineal  way 
err  from  the  trrth?  A.  Yea,  they  do;  for  they  make  not 
God's  Holy  Word  their  rule,  but  do  presume  to  open  a  door 
that  Christ  hath  shut,  and  none  ought  to  open." 

Judge. — "This  also  is  contrary  to  the  Book  of  Common 
Prayer,  which  appoints  infants  to  be  received  into  the  Church, 
and  directs  the  priest  to  say,  when  he  hath  sprinkled  the  child, 
*  We  receive  this  child  into  the  congregation  of  Christ's  flock.' 
And  whereas  he  says  that  infants  that  die  are  members  of  the 
Kingdom  of  Glory,  though  not  of  the  visible  Church,  he 
speaks  this  of  infants  in  general,  and  so  the  child  of  a  Turk  or 
heathen  is  made  equal  with  the  child  of  a  Christian.  But 
the  Church  hath  otherwise  determined;  that  is,  if  an  infant 
die  afler  baptism,  and  before  it  hath  actually  sinned,  it  is 
saved,  because  original  sin  is  washed  away  in  baptism.  Read 
on." 

Clerk. — "Also  in  another  place  thou  hast  wickedly  and 
maliciously  composed, '  A  short  Confession  of  Faith,'  in  which 
thou  hast  affirmed  thus,  concerning  the  second  person  in  the 
blessed  Trinity,  in  these  plain  English  words;  'I  also  believe 
that  he  rose  again  the  third  day  from  the  dead,  and  ascended 
into  Heaven,  and  there  now  sitteth  at  the  right  hand  of  God 
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the  Father;  and  from  thence  he  shall  come  again  at  the 
appointed  time  of  the  Father,  to  reign  personally  upon  the 
earth,  and  to  be  the  Judge  of  the  quick  and  the  dead.'" 

Judge. — ^'This  is  contrary  to  our  Creed;  for  whereas  he 
saith,  'from  thence  he  shall  come  again  at  the  appointed  time 
of  the  Father,  to  reign  personally  upon  the  earth,  and  to  be 
Judge  both  of  the  quick  and  the  dead ;'  our  Creed  only  saith, 
<fix>ro  thence  he  shall  come  to  judge  both  the  quick  and  the 
dead.'" 

Clerlu — ''And  in  another  place  thou  hast  wickedly  and 
maliciously  affirmed  these  things  concerning  true  Gospel 
ministers,  in  these  plain  English  words  following:  '  Christ 
hath  not  chosen  the  wise  and  prudent  men  after  the  flesh; 
not  great  doctors  and  rabbles;  not  many  mighty  and  noble, 
saith  Paul,  are  called,'  &c«,  as  above." 

Judge. — "This  also  is  contrary  to  the  Book  of  Common 
Prayer:  for  whereas  the  position  in  the  indictment  saith, 
Christ  hath  not  chosen  great  rabbles  and  doctors,  but  rather 
the  poor  and  despised,  and  tradesmen ;  the  Book  of  Common 
Prayer  doth  admit  of  such.  [Here  he  read  some  passages 
concerning  the  qualification  of  ministers,  and  their  manner  of 
consecration].  Because  Christ,  when  he  was  upon  the  earth, 
made  choice  of  tradesmen  to  be  his  disciples;  therefore  this 
fellow  would  have  ministers  to  be  such  now;  taylors  and 
pedlars  and  tinkers,  and  such  fellows  as  he  is:  but  it  is  other- 
wise now,  as  appears  from  the  manner  in  which  the  Church 
has  appointed  them  to  be  chosen,  ordained,  and  consecrated." 

*'  The  judge  having  thus  gone  througl^  the  indictment,  the 
prisoner  began  to  speak  in  his  defence." 

Keach. — "  As  to  the  doctrines " 

Judge. — "  You  shall  not  speak  here,  except  to  the  matter  of 
fact :  that  is  to  say,  whether  you  writ  this  book  or  not" 

Keach. — "  I  desire  liberty  to  speak  to  the  particulars  in  my 
indictment,  and  those  things  that  have ^ 
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Judge. — ^**  Yoa  shall  not  be  suffered  to  give  the  reasons  for 
your  damnable  doctrine  here  to  seduce  the  King's  subjects." 

Keach, — **  Is  my  religion  so  bad,  that  I  may  not  be  allowed 
to  speak?" 

Judge. — <*  I  know  your  religion, — you  are  a  Fifth  Monarchy 
Man ;  and  you  can  preach,  as  well  as  write  books ;  and  you 
win  preach  here,  if  I  would  let  you ;  but  I  shall  take  sodi 
order  as  you  shall  do  no  more  mischieC 

Keach. — **  I  did  not  write  all  the  book,  for  there  is  an  episde 
to  it  written  by  another  hand ;  neither  can  it  be  piOYod  that  I 
writ  aU  that  is  put  into  the  indictment" 

Judge. — ''It  is  all  one  whether  you  writ  it  yourself^  or 
dictated  it  to  anodier  to  write  it:  but  it  appears  by  your 
examination  under  your  own  hand,  that  you  wrote  it  alL" 

Keach. — ''  Because  I  writ  the  miyor  part  of  it,  I  was  con- 
tented to  let  it  go  with  the  word  off  in  my  examination  before 
Justice  Strafibrd ;  but  I  cannot  in  conscience  say  I  wrote  it  dl: 
nor  is  it  proved  that  I  published  it" 

Judge, — **  Yes,  you  did ;  for  Moody  had  six  books  of  yoo." 

Keach, — ''I  did  neither  sell  them,  nor  deliver  them  to  him." 

Judge.*^**  He  had  them  at  your  house,  and  it  is  not  likely  he 
should  take  them  without  your  consent" 

KeacL — **  I  do  not  say  he  had  them  without  my  consent" 

Judge. — ''It  is  all  one,  then,  as  if  you  delivered  them." 

"  The  jury  being  withdrawn,  staid  for  some  hours :  at  length 
one  of  the  oflScers  who  attended  them  came  in." 

Officer. — "  My  Lord,  the  jury  about  the  Primmers  cannot 
agree." 

Judge. — "But  they  must  agree." 

Officer. — "They  desire  to  know  whether  one  of  them  may 
not  come  and  speak  with  your  Lordship,  about  something 
whereof  they  are  in  doubt" 

Judge. — "Yes,  privately.  [And  then  he  ordered  one  to 
come  to  him  on  the  Bench]." 
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^Then  the  oflBcer  called  one,  and  he  was  set  upon  the 
clerk's  table,  and  the  judge  and  he  whispered  together  a  great 
while;  and  it  was  observed,  that  the  judge  haying  his 

HAKDS  UPON  HIS  SHOULDERS,  WOULD  FBRQUENTLT   SHAKE  HIM 

AS  HE  SPAKE  TO  HDC  Upon  this  person's  returning,  the  whole 
jury  qidckly  came  in,  and  being  according  to  custom  called 
OTcr  by  their  names,  the  clerk  proceeded." 

dark. — ^  Are  yon  agreed  in  your  verdict  ?" 

Jury. — "Yes,  yes." 

Ckrh.—*"  Who  shall  speak  for  you  ?  " 

Jury. — *^  Our  Foreman." 

dark. — ^''How  say  you,  is  Benjamin  Keach  Guilty  of  the 
matters  contained  in  the  indictment  against  him,  or  Not 
Guilty?" 

Foreman. — **  Guilty  in  part." 

Judge.-^**  Benjamin  Keach,  yon  are  convicted  of  publishing 
and  writing  a  scandalous  and  seditious  book,  for  which  the 
Court  doth  award.  That  you  shall  go  to  gaol  for  a  fortnight ; 
and  next  Saturday  to  stand  upon  the  pillory  at  Ailesbury, 
from  eleven  to  one,  with  a  paper  on  your  head,  &c. ;  and  the 
Dezt  Thursday,  to  stand  in  the  same  manner  and  for  the  same 
time,  in  the  market  at  Winslow;  and  there  your  book  shall  be 
burnt  openly  by  the  common  hangman ;  and  you  shall  forfeit 
to  the  King  the  sum  of  twenty  pounds,  and  remain  in  gaol 
until  yon  find  sureties  for  your  good  behaviour  and  appearance 
at  the  next  assizes,  there  to  renounce  your  doctrine  and  make 
such  public  submission  as  shall  be  enjoined  you." 

Keach.-^*'!  hope  I  shall  never  renounce  those  truths  which 
I  have  written  in  that  book." 

Thus  were  the  promises  of  Charles  and  Clarendon  for  the 
indulgence  of  tender  consciences  observed.  Such  was  the 
reward  of  the  Dissenters ;  such  was  the  mildest  punishment 
inflicted  by  the  supporters  of  a  church  without  the  shadow  of 
a  prescriptive  claim,  but  founded  exclusively  on  the  right  of 
private  judgment  and  free  discussion,  on  those  who  ventured 
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to  doubt  their  infallibility;  and  this  at  a  time  when  cavalieTs 
were  drinking  healths  to  the  Devil  and  haranguing  stark  naked 
in  the  public  streets, — when  the  great  work  of  Hobbes,  dedicated 
to  the  Duke  of  Newcastle,  leading,  if  its  premises  were  admitted 
and  intended  to  lead,  by  corollaries  as  infallible  to  atheism,  as  the 
political  works  of  that  great  writer  do  to  slavery,  was  the  theme 
of  the  King  and  Court's  avowed  admiration, — ^when  Shel- 
don (xr),  the  Archbishop,  took  no  pains  to  disguise  his  scorn 
for  those  who  looked  upon  Christianity  in  any  other  light  than 
as  an  engine  of  government, — when  the  prevailing  love  of  mere 
downright,  brutal,  unredeemed  obscenity,  obliged  our  immortal 
Dryden  (a)  to  pollute  his  pages  with  the  most  disgusting 
ribaldry, — when  Congreve,  and  a  host  of  inferior  writers,  were 
abusing  wit  and  genius,  or  striving  to  atone  for  the  want  of 
them,  not  only  by  blasphemies  and  indecencies  so  incessant 
and  shocking,  that  no  modest  woman  could  go  to  the  play 
without  a  mask,  but  by  inculcating  on  their  audience  all  that 
was  hard  hearted,  coarse,  sensual,  inhuman,  and  dishonourable. 
The  printer  of  a  Dissenters'  Creed  was  hunted  down  by  the 
Church  and  its  emissaries ;  but  Rochester's  Poems  were  sold 
openly  and  without  restraint  The  Puritan  system  had  its 
faults  no  doubt ;  but  it  was  far  better  to  talk  through  the 
nose  about  ''sweet  experiences,"  ''  seeking  the  Lord,"  and 
** crowning  mercies;"  to  be  called  "Fight  the  Good  Fight," 
and  to  christen  one's  child  ''Tribulation  Zeal;"  to  wear 
straight  hair  and  a  buttonless  coat;  to  practise  an  austere 

(z)  Milton  has  pointed  out  that  state  as  the  most  depraved, — 

"Where  the  priest" 
"Turns  atheist." 
(a)  "  Unhappy  Drjden  I  in  all  Charles's  dajs, 
Roscommon  only  boasts  unspotted  lays." 
In  his  Preface  to  the  Fables  he  says,  in  answer  to  Collier's  just  attack, 
"  I  shall  say  the  less  of  Mr.  Collier,  because  in  many  things  he  has  taxed 
me  justly,  and  I  have  pleaded  guilty  to  all  thoughts  and  expressions  of 
mine  which  can  be  truly  argued  of  obscenity,  immorality,  and  profkneness, 
and  retract  them." 
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tnoralityy  and  to  make  one*s  country  revered  throughout  Europe 
as  the  guardian  of  civil  and  religious  liberty,  than  to  wear 
periwigs,  lace,  and  embroidery,  and  to  be  infidel  and  blaspheming 
persecutors ;  to  make  the  language,  and  sometimes  the  habits  of 
the  stews,  familiar  to  the  youth  of  both  sexes  from  the  cottage  to 
the  palace ;  to  sneer  at  all  that  wore  the  air  of  disinterestedness 
in  man  (i),  or  of  purity  in  woman,  and  to  be  the  contented  tools 
and  pensioners  of  the  common  enemy  of  European  independence. 

Far  more  cruel,  but  less  audaciously  profligate,  was  the 
conduct  of  Hyde  to  a  printer,  John  Twyn,  who  was  hung, 
drawn,  and  quartered,  for  printing  a  seditious  libel.  Twyn 
was  thus  addressed,  on  his  petitioning  for  counsel,  by  the 
Chief  Justice :  ^*  Then  I  will  tell  you,  we  are  bound  to  be  of 
counsel  with  you,  in  point  of  law;  that  is,  the  Court,  my 
brethren  and  myself,  are  to  see  that  you  suffer  nothing  for 
your  want  of  knowledge  in  matter  of  law ;  I  say,  we  are  to  be 
of  counsel  with  you.  But  for  this  horrid  crime,  [I  will  hope 
in  charity  you  are  not  guilty  of  it,  but  if  you  are],  it  is  the  most 
abominable  and  barbarous  treason  that  ever  I  heard  of,  or  any 
man  else :  the  very  title  of  the  book  [if  there  were  no  more] 
is  as  perfectly  treason  as  possibly  can  be.  The  whole  book 
through,  all  that  is  read  in  the  indictment,  not  one  sentence 
but  is  as  absolute  high  treason  as  ever  I  yet  heard  of.  A  com- 
pany of  mad-brains,  under  pretence  of  the  worship  and  service 
of  God,  to  bring  in  all  villainies  and  atheism  [as  is  seen  in  this 
book].  What  a  horrid  thing  is  this  I  But  you  shall  have  free 
liberty  of  defending  yourself." 

Evidence  was  brought  to  shew  that  the  work  was  printed  in 
Twyn's  house ;  and  L'Estrange,  the  most  barbarous  and  most 
unprincipled  writer  of  his  time,  added  to  his  infamy  by  ac- 
knowledging that  he  had  acted  as  a  spy  for  government,  and 
had  endeavoured  to  entrap  the  prisoner  by  false  hopes  into  a 
a  confession.  Hyde,  from  the  Bench,  suggested  to  Twyn,  that  if 
he  would  give  up  the  author  he  might  escape ;  but  when  Twyn 

(6)  See  GrammoDt,  pamm, 
T 
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nobly  refused  to  redeem  his  life  at  such  a  price,  he  directed  the 

jury  to  convict  him,  telling  them,  ^*  that  the  publishing  such  a 

book  as  this  was  as  high  a  treason  as  could  be  committed, 

and  the  same  as  if  Ae  printer  had  raised  an  army^  to  dethrone 

the  King.     One  of  the  propositions  insisted  upon  for  this 

purpose  was,  *'that  the  supreme  magistrate  is  made  aocount- 

able  to  the  people."    The  sheets  had  been  seized  wet  and  in 

the  printer's  house;  nor  was  there  any  sadsfiustory  proof  that 

they  had  been  read  by  Twyn  before  his  servants,  who  were 

examined,  had  printed  them.     No  injury  had  been  done,  as 

the  work  had  never  been  distributed     And  there  can  be  little 

doubt  that  the  real  object  of  the  government  was  to  discover 

the  author.    But  though  nobles  and  commoners,  judges  and 

prelates,  and  the  Sovereign,  were  vying  with  each  other  in 

baseness,  a  poor  mechanic  was  untainted,  and  had  a  soul  that 

would  not  purchase  life  with  infamy.     And  though  Hyde, 

when  he  was  convicted,  told  him  he  would  not  intercede  finr 

his  &ther  in  such  a  case,  and  though  the  ordinary  of  Newgate 

pressed  him  to  disclose  the  author,  he  steadily  refused,  saying^ 

*^  that  it  was  not  his  principle  to  betray  the  author,''  and  that 

it  was  better  for  one  to  8u£fer  than  many.     So  he  was  put  to 

death  as  a  traitor,  protesting  to  the  last  his  innocence  of  all 

treasons  and  ignorance  of  the  contents  of  the  writing  for  which 

he  su£Pered ;  and  leaving  behind  him  a  name  which  deserves 

to  be  had  in  remembrance,  as  long  as  truth,  honour,  and 

constancy,  are  venerated  among  men. 

Chief  Justice  Kelyng  was  a  being  so  thoroughly  con* 
temptible,  that  the  crimes  he  committed  on  the  Bench,  flagrant 
as  they  were,  hardly  raise  him  to  the  rank  of  a  public  enemy, 
(a  public  evil  he  undoubtedly  was),  or  rescue  his  name  from 
the  obscurity,  which  in  any  free  country  but  this  would  have 
been  its  portion.  Yet  in  a  discusrion  on  evidence,  the  trial  of 
Messenger,  Beasley,  and  others,  can  hardly  be  passed  over 
quite  unnoticed.  This  it  should  be  remembered,  was  the  time 
when  Charles  and  his  party,  including  Lord  Clarendon,  were 
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eager  to  seize  upon  every  rumour  or  pretext  of  insurrection, 
to  excuse  them  fix>m  fulfilling  their  solemn  engagements  to  the 
Presbyterians.  A  few  city  apprentices  had  collected  together, 
according  to  custom,  on  Easter  Monday,  had  made  a  con- 
siderable riot,  and  pulled  down  some  brothels, — one  man 
among  them  bearing  a  green  apron  on  a  pole,  and  another 
flourishing  a  sword.  No  lives  were  lost,  no  serious  resistance 
was  made ;  there  was  no  proof  of  any  scheme  or  deliberate 
preparation,  or  of  the  use  of  any  weapon  except  the  single 
sword;  it  was  shewn  that  one  of  the  prisoners  struck  at  a 
constable,  who  admonished  him  to  be  quiet:  and  all  the 
judges,  except  Hale,  who  dissented,  agreed  that  these  facts 
were  proof  of  high  treason  and  levying  war  against  the  King. 
This  being  a  case  where  several  lives  were  at  stake,  the  Chief 
Justice  began  with  the  humane  suggestion  to  the  counsel  for 
the  prosecution,  that  they  had  made  too  many  indictments, 
(there  were  four),  because  by  this  means  the  King's  evidence 
would  be  broken ;  whereas  had  all  the  prisoners  been  included 
in  one  indictment,  the  evidence  as  to  the  main  design  would 
have  been  entire  agdnst  alL  Such  being  the  tone  of  our 
judges,  and  such  the  manner  in  which  they  exemplified  the 
favourite  aphorism  of  the  law,  that  the  judge  is  counsel  for  the 
prisoner. 

**  The  first  witness  stated,  that  on  Easter  Tuesday  he  saw 
Beasley  at  the  head  of  four  or  five  hundred  persons,  with  a 
sword  in  his  hand,  which  the  witness  took  fix>m  him ;  he  had 
also  colours, — a  green  apron  upon  a  pole.  Some  of  the  people 
cried,  'Down  with  the  red-coats  I'  They  said  Beasley  was 
their  captain.  The  witness  and  his  parly  fell  on  them,  and 
then  they  ran  away.  Green  was  with  the  multitude,  as  well 
as  Beasley ;  but  the  witness  did  not  see  them  go  along  with 
the  people. 

**  The  second  witness  said,  that  when  the  constable  charged 
the  people  to  disperse  themselves,  they  knocked  him  down: 
that  Appletree  was  the  first  who  struck  the  constable :  that 

t2 
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the  constable  and  assistants  drove  the  people  up  a  lane :  that 
the  people  cried,  'Down  with  the  brothels  I'  that  Green 
shouted  and  threw  up  his  hat 

^*  The  third  witness  said  only,  that  he  saw  Messenger  come 
along  with  colours  in  his  hand,  and  that  he  took  him  and 
carried  him  to  prison :  that  he  heard  the  cry,  of '  Down  with 
the  brothels!'  and  he  saw  two  of  the  prisoners  among  them. 
*  Aye/  said  the  Lord  Chief  Justice  Kelyng,  'aye,  that  was  the 
captain  and  the  ensign'  (b). 

"  The  fourth  witness  gave  this  account : — ^I  saw  Beasley  and 
Messenger  in  Moorfields  pulling  down  houses  on  Monday,  and 
on  Tuesday,  at  the  head  of  three  hundred ;  and  at  that  tune 
we  routed  them.  On  Wednesday  they  came  with  four  or  five 
hundred,  and  cried,  'Down  with  the  red-coats !' 

"The  last  witness  stated  merely,  that  Beasley  and  Appletree 
were  with  about  three  hundred  persons ;  that  Beasley  struck 
an  ensign  with  his  sword:  that  Appletree  helped  to  pull 
down  one  house,  and  broke  another. — ^This  was  the  whole  of 
the  evidence  on  the  part  of  the  prosecution. 

"  The  Lord  Chief  Justice  Kelyng,  then  called  on  Beasley 
for  his  defence.  Why  did  you  gather  this  multitude  together? 
What  reason  had  you  for  it?" 

Prisoner. — "  1  do  not  know  the  reason." 

Lord  Chief  Justice.  — "  I  speak  to  you,  that  you  should  give 
a  reason.  After  all  the  trouble  that  we  have  had  in  this  nation, 
it  is  a  sad  thing  that  a  great  number  of  giddy^headed  people 
must  gather  together  under  pretence  of  reformation^  to  distw^ 
the  peace  of  tlie  nation  again.  If  you  can  say  no  more  far 
yourself,  there  will  be  but  little  trouble  with  you." 

Serjt  Wild. — "  What  was  the  meaning  of  your  gathering 
together?" 

Prisoner. — "  We  went  to  pull  down  brothels." 

Lord  Chief  Justice. — "  How  did  you  know  which  were 
brothels  ?    If  you  had  known  them,  you  might  have  indicted 

{h)  Phillipps^s  State  IViab,  vol.  1. 
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them,  there  is  a  law  against  them ;  but  this  is  a  strange  kind 
of  reformation,  if  a  rabble  come  and  say,  this  man  is  a  papist, 
and  this  keeps  a  brothel,  and  would  pull  it  down.  This  is  a 
mad  reformation." 

Prisoner, — '^My  Lord,  that  man  has  sworn  I  was  out  on 
Tuesday ;  it  was  Wednesday  before  I  came  forth,  but  staid  at 
home  with  my  wife,  because  I  would  not  be  among  them." 

Lord  Chief  Justice. — "  Did  you  not  carry  a  green  apron  on 
a  pole  for  your  colours?" 

Prisofner. — "  My  Lord,  as  I  passed  along  by  the  rout,  they 
flung  a  bottle  at  me,  and  had  like  to  have  knocked  me  down, 
and  tore  my  apron  ofiP,  and  charged  me  to  carry  it  on  a  pole ; 
and  I  would  fain  have  come  away  from  them,  and  could  not" 

Lord  Chief  Justice, — "  McJie  this  appear  {c),  that  you  would 
fain  have  got  away,  and  that  they  did  force  you  to  do  what  you 
did,  and  I  shall  be  glad  of  it." 

Prisoner. — "There  is  none  of  them  here  now,  that  were 
there  then." 

Lord  Chief  Justice. — "  Then  all  that  you  say  is  of  little  use, 
for  it  is  no  great  thing  to  make  a  lie  to  save  one's  life"  {d). 

In  the  course  of  his  address  to  the  jury,  the  judge  said, 

*'  These  people  do  pretend  their  design  was  against  brothels. 

Now,  for  men  to  pull  down  brothels,  with  a  captain  and  an 

ensign  (the  green  apron),  and  weapons  (the  single  sword), — if 

this  be  endured,  who  is  safe?    It  is  high  treason,  because  it 

does  betray  the  peace  of  the  nation,"  &c.     The  jury  brought 

in,  as  the  judge  directed,  a  special  verdict,  stating  these  facts, 

against  Messenger,   Beasley,   Appletree,  and   Green.     Hale 

delivered  his  opinion  that  it  was  not  treason.     **  The  reason 

that  made  the  doubt  to  him  who  doubted,"  said  that  great 

judge,  speaking  of  himself,  ^*  was,  first,  because  it  seemed  but 

an  unruly  company  of  apprentices,  among  whom  that  custom 

(c)  Butler  ridicules  this  expression  in  the  dialogue  with  the  lawyer, 
Hudibras,  Canto  S, — 

'*  Who  put  me  into  horrid  fear, 
"  Fear  of  my  life," — *•  make  that  appear." 
{d)  State  Trials,  vol.  1,  p.  299, 
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of  pulling  down  brothels  had  long  obtained,  and  they  were 
usually  repressed  by  officers,  not  punished  as  traitors ;  secondly, 
because  the  finding  to  pull  down  brothels  might  reasonably  be 
intended  two  or  three  brothels,  and  the  indefinite  expression 
should  not,  in  materid  odiasd,  be  construed  either  universally 
or  generally;  and,  thirdly,  because  the  statute  1  Mary,  c.  12, 
makes  assemblies  of  above  twelve  persons,  and  of  as  high  a 
nature  only,  felony,  and  that  not  without  a  continuance  for  an 
hour  after  proclamation  made."  But  aU  the  judges  were  of  a 
different  opinion ;  and  it  was  agreed  by  all,  except  Hale,  that 
as  to  Messenger  and  Beasley  in  the  first  verdict,  and  as  to 
Cotton  in  the  second,  and  as  to  Limerick  in  the  fourth  special 
verdict,  the  matter,  as  it  was  found  against  the  four,  was  high 
treason  in  them  all,  and  they  were  executed.  Shewing,  cer- 
tainly, that  the  law  was  indiscriminate  in  its  cruelty,  and  impar- 
tial in  its  injustice;  that  the  valley  was  not  safer  fix)m  its 
thunderbolts  than  the  mountain  top ;  and  that  if  it  struck  down 
a  pillar  of  state  one  day,  it  did  not  disdain  the  murder  of  an 
apprentice  on  the  next. 

In  the  case  of  Tonge  and  others,  who  were  tried  for  high 
treason  (1662),  the  Lord  Chief  Baron  Hale  gave  it  as  his 
opinion,  **  that  if  a  culpable  person  be  promised  his  pardon  on 
condition  to  give  evidence  against  the  rest,  that  disables  him 
to  be  an  evidence  against  the  others,  because  he  is  bribed  by 
saving  his  life  to  be  a  witness ;  making  a  difference  where  the 
promise  of  pardon  is  for  disclosing  treason,  and  where  it  is  for 
giving  evidence;  but  the  other  judges  did  not  think  the 
promise  of  pardon,  if  he  gave  evidence,  did  disable  him :  but 
they  all  advised  no  such  promise  should  be  made,  or  any 
threatenings  made  to  them  in  case  they  did  not  give  full 
evidence."  Lord  Hale  says,  in  his  Pleas  of  the  Crown,  *^  For 
my  own  part  I  have  always  thought  that  if  a  person  have  a 
promise  of  pardon,  if  he  gives  evidence  against  one  of  his  own 
confederates,  this  disables  his  testimony  if  proved  upon  him." 
The  prisoners  were  convicted  on  the  evidence  of  accomplices, 
extremely  improbable  in  itself,  and  wholly  without  corroboration. 
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In  answer  to  a  question  pat  by  Serjeant  Glynne,  whether 

their  testimony  ooght  to  be  received.  Sir  Orlando  Bridgman, 

who  assisted  Forster,  said,  **  Where  you  make  exception  against 

those  who  are  guilty  of  the  same  crimci  it  is  a  mistake  to 

say  they  are  not  witnesses  in  cases  of  treason ;  where  there 

are  works  of  darkness,  there  are  things  men  will  not  do  in 

daylight,  but  in  darkness,  and  who  can  discover  these  works 

better  than  they  that  have  to  do  with  them,  if  God  turn  their 

hearts  ?    It  is  true  such  persons  as  these  are,  if  they  had  been 

coDYicted,  are  not  witnesses.    But  though  they  are  in  the 

same  fiiult  it  is  frequent  practice,  and  they  are  allowed  in  cases 

of  felony."    Tonge,  on  being  pressed  with  his  confession,  said, 

''  I  confess  I  did  confess  it  in  the  Tower,  beiny  threatened  with 

the  rackJ*  Ludlow  tells  us,  that  the  whole  charge  was  a  scheme 

of  the  Court,  which  had  incurred  the  hatred  of  the  people  by 

the  sale  of  Dunkirk,  and  by  their  cruelty,  immorality,  and 

corruption,  '^to  disarm  their  enemies  and  provide  for  their 

present  safety."    The  prisoners  were  convicted  on  evidence 

which  we  should  not  think  worth  a  moment's  consideration, 

and  were  executed,  asseverating  their  innocence  to  the  last 

How  fairly  they  had  been  tried,  I  leave  the  reader  to  judge 

firom  the  summing  up  of  Chief  Justice  Forster,  which  was 

as  follows : — 

**  Mj  masters  of  the  jury,"  (said  that  miserable  creature), 
*'  I  cannot  speak  loud  to  you,  you  understand  the  nature  of 
this  business,  such  as  I  think  you  have  not  had  the  like  prece- 
dent in  your  time.  My  speech  will  not  give  me  leave  to 
discourse  of  it;  for  the  witnesses,  they  are  none  but  such  as 
may  satisfy  all  honest  men.  It  is  clear  they  all  agreed  to 
subvert  the  government,  to  destroy  his  Majesty ;  what  can  you 
have  more  ?  Two  of  the  witnesses  are  without  exception,  but 
I  do  not  see  any  way  but  their  testimony  is  good.  For  the 
parties,  they  in  themselves  are  very  inconsiderable ;  these  are 
but  the  out-boughs,  and  if  such  fellows  are  not  met  withal, 
these  kind  of  people  are  the  fittest  instruments  to  set  up  a 
Jack  Straw  and  a  Wat  Tyler :  therefore  you  must  lop  off  these. 
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or  eke  they  will  encourage  others.  You  see  one  of  their  own 
company  hath  confessed  the  fact,  out  of  remorse  of  his  own 
conscience.  But  I  leave  the  evidence  to  you :  go  together^  (rf). 
"  Lord  Hale,  in  the  First  Part  of  his  Pleas  of  the  Crown, 
ch.  24,  reports  the  matter  thus  (e) : 

(d)  State  Trials,  vol.  6,  p.  261. 

(e)  The  law,  as  it  now  stands,  is  thus  laid  down,  vol.  2,  p.  960,  of  Mr. 
Greaves's  able  and  learned  edition  of  Russell  on  Crimes: — "It  being 
established  that  an  accomplice  is  a  competent  witness,  the  consequence  is 
inevitable,  that  if  credit  be  given  to  his  evidence,  it  requires  no  confirma- 
tion from  another  witness ;  and,  therefore,  in  strictness,  if  the  jury  believe 
the  evidence  of  an  accomplice,  they  may  legally  convict  a  prisoner  upon  it^ 
though  it  stands  totally  uncorroborated.  But  from  a  consideration  of  the 
situation  of  an  accomplice,  this  doctrine  has  been  greatly  modified  in 
practice  ;  and  it  has  long  been  considered  as  a  general  rule  of  practice, 
that  the  testimony  of  an  accomplice  ought  to  receive  confirmation,  and 
that  unless  it  be  corroborated  in  some  material  part  by  unimpeachable 
evidence,  the  presiding  judge  ought  to  advise  the  jury  to  acquit  the 
prisoner."  1  Phill.  Ev.  32.  "  It  is  a  practice,"  said  one  of  the  most 
acute  men  *  that  ever  inhabited  this  country,  **  which  deserves  all  the 
reverence  of  lawy  that  judges  have  uniformly  told,  juries  that  they  ought 
not  to  pay  any  respect  to  the  testimony  of  an  accomplice,  unless  the 
accomplice  is  corroborated  in  some  material  circumstance.  Now,  in 
my  opinion,  that  corroboration  ought  to  consist  in  some  circumstance 
that  affects  the  identity  of  the  party  accused."  Then  why  is  it  not 
law  ?  Why  is  it  lefl  in  this  loose  and  slovenly  manner  ?  Why 
should  not  the  person  whose  interest  is  affected  by  it  have  it  in  his 
power  to  turn  to  the  '*  book  where  it  is  written,"  and  insist  upon  its 
application?  Another  judge  may  take  a  different  view  of  what  is 
requisite.  Let  any  one  read  Lord  Gochrane*s  trial,  and  see  if  it  is  safe 
even  in  these  days  to  rely  implicitly  on  judges.  I  am  old  enough  to 
recollect  an  instance  where  no  controul  of  law  or  public  opinion  on  the 
conduct  of  a  judge,  if  he  was  trying  a  man  who  held  different  opinions 
from  his  own  in  politics,  but  especially  in  religion,  would  have  been 
superfluous ;  and  every  legal  reader  will  know  the  person  to  whom  I 
allude,  and  that  he  is  no  longer  on  the  Bench.  A  Code  would  be  not  cm 
infallible^  but  a  useful  remedy  in  such  cases.  All  Mr.  Greaves*s  observa- 
tions on  this  and  every  other  subject  he  discusses,  are  most  valuable.  The 
general  reader  should  not  fail  to  study  Windham*s  speech  on  the  evidence 
in  the  inquiry  concerning  the  Duke  of  York  and  Mrs.  Clarke,  and 
Cobbett^s  strictures  upon  it.  As  the  law  now  stands,  a  judge  may  legally 
direct  a  jury  to  convict  on  insufficient  evidence.     This  ought  not  to  be. 

♦  Loi-d  Abinger,  Rex  v,  Farler,  8  C.  &  P.  106. 
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"  Dec,  10,  1662.  Tonge,  Philips,  and  others  were  indicted 
for  treason  for  compassing  the  King's  death;  the  question 
was,  whether  those  that  were  parties  in  the  compassing,  which 
were  not  jet  pardoned  nor  indicted,  might  be  produced  as 
witnesses,  namely  Riggs  and  others;  and  upon  conference 
with  all  the  judges  these  points  were  resolved : 

<^  1.  That  the  party  to  the  treason,  that  confessed  it,  may 
be  one  of  the  two  accuseis  or  witnesses  in  case  of  treason,  for 
the  statute  intended  two  such  witnesses  that  were  allowable 
witnesses  at  common  law,  and  so  may  a  particeps  criminis  be 
admitted  as  a  witness,  and  was  admitted,  to  give  evidence  to 
the  jury ;  but  the  jury  may,  as  in  other  cases,  consider  of  the 
evidence  and  credit  of  the  witnesses,  but  he  is  sufficient  to 
satisfy  the  statute. 

'*  2.  That  the  confession  before  one  of  the  privy  council  or 
a  justice  of  the  peace,  being  voluntarily  made  withotU  torture^ 
is  sufficient  as  to  the  indictment  or  trial  to  satisfy  the  statute, 
and  it  is  not  necessary  that  it  be  a  confession  in  Court;  but 
the  confession  is  sufficient  if  made  before  him  that  hath  power 
to  take  an  examination. 

*^  3.  The  King  having  promised  a  pardon  to  Riggs,  if  he 
would  discover  the  plot,  he  performed  that  part  by  his  dis- 
covery ;  and  this  was  held  by  all  no  impediment  to  his 
testimony,  for  the  promise  was  not  applied  to  witnessing 
against  any  other;  but  two  justices  [these  were  our  author 
and  J.  Brown]  held,  that  if  the  King  promised  a  pardon  upon 
condition  that  he  would  witness  against  any  others,  and  that 
being  acknowledged  by  Riggs  when  he  took  upon  him  to 
give  evidence,  &a,  that  will  make  him  uncapable  to  give 
evidence,  because  he  swears  for  himself;  but  in  that  point  the 
greater  number  were  of  a  contrary  opinion,  ex  libro  Bridgman 
verbadmy  and  I  remember  the  consultation  and  resolution 
accordingly"  (/). 

Another  act  of  scandalous  intolerance,  perhaps  beyond  any 
that  Louis  the  Fourteenth,  in  the  fulness  of  his  arrogance  and 

(/)  State  Trials,  vol.  6,  p.  228. 
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under  the  inflaence  of  jesaits,  committed,  was  accomplished 
by  this  abject  Chief  Justice  Forster  in  the  case  of  John 
Crook,  a  Quaker,  who,  with  others,  refused  to  take  the  oath 
of  all^iance,  on  the  ground  (distinctly  recognised  at  one  time 
by  the  Canon  Law(^)  and  the  Roman  Catholic  Church)  that 
oaths  were  prohibited  by  Scripture.  For  this  single  offence* 
*'the  law  of  England,  which** — said  Chief  Justice  Foister  to 
the  wretched  prisoners — *^is  not  only  just  but  merciful,'' 
(State  Trials,  voL  6,  p.  225),  provided  the  punishment  thus 
announced  by  the  judge:  ''The  jury  for  the  King  do  find 
that  John  Crook,  John  Bolton,  and  Isaac  Grey  are  Guilty  of 
refusing  to  take  the  Oath  of  Allegiance,  for  which  you  do 
incur  a  Premunire,  which  is  the  forfeiture  of  all  your  real 
estates  during  life,  and  your  personal  estates  for  ever,  and  you 
to  be  out  of  the  King's  protection,  and  to  be  imprisoned  during 
his  pleasure ;  and  this  is  your  sentence." 

To  such  an  extent  had  the  legislator  substituted  his  own 
pretended  reason,  the  result,  not  of  patient  inquiry,  but  of 
selfish  interest  and  superficial  arrogance,  in  the  place  of  the 
reason  of  individuals,  at  any  rate  firee  fix>m  all  suspicion  of  a 
mercenary  or  ambitious  bias,  and  applying  itself  in  all  sincerity 
and  with  all  its  force  to  the  very  object  on  which  he  had  cast 
his  scomfid  and  unsteady  glance.  If  the  Church  of  Rome 
persecuted,  she  might  plead  in  her  defence  the  tradition  and 
consent  of  centuries,  the  sanction  of  Councils,  and  the  authority 
of  names  to  which  the  world  had  long  bowed  down  in  implicit 
veneration.  But  what  reason  could  the  Church  of  England 
allege  (except  the  authority  of  the  English  Parliament,  which 
changed  its  creed  four  times  in  four  successive  reigns),  to 
justify  the  persecution  of  Dissenters,  that  might  not  be  wielded 
against  herself  with  tenfold  force  by  the  Church  firom  which 
she  detached  herself,  in  consequence  of  the  refusal  of  the 
Pope  to  gratify  the  caprice  and  lust  of  an  odious  tyrant  ? 


(g)  When  the  judges  went  the  circuit  in  old  times,  the  prelates  granted 
licences  to  them  to  administer  oaths. 
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The  13  &  14  Car.  2,  c  17,  provides,  "  that  if  any  person 
or  persons,  who  maintain  that  the  taking  an  oath  in  any  case, 
though  before  a  lawful  magistrate,  is  altogether  unlawful  and 
contrary  to  the  word  of  God,  shall  after  the  24th  of  March, 
1661,  obstinately  and  wilfiiUy  refuse  to  take  an  oath  lawfully 
tendered,  shall  forfeit  five  pounds  for  the  first  ofience,  ten 
pounds  fi>r  the  second,  and  for  the  third  shall  abjure  the 
realm,  <' otherwise  it  shall  and  may  be  lawfiil  for  his  Majesty, 
&C.,  to  cause  him  to  be  transported  in  any  ship  or  ships  to 
any  of  his  Majesty's  plantations  beyond  the  seas."    This  act, 
of  course,  put  eveiy  Quaker  (A)  at  the  mercy  of  the  most  aban- 
doned of  mankind:  it  was  altered  by  1  Wm.  and  M.  c.  18 : 
again  by  7  &  8  Wm.  3,  c.  34,  and  repealed  52  Geo.  3,  c.  155. 
I  know  not  that  the  Dragonades  were  more  oppressive  than 
this  act  of  the  Church  party. 

The  next  act  was  the  16  Car.  2,  c  4,  called  the  Conventicle 
Act.     This  act  declares  the  35   Eliz.,  which  condemns  all 
persons  refusing  to  come  to  Church  after  conviction  to  banish- 
ment, to  be  in  full  force,  and  in  case  of  return,  to  death 
without  benefit  of  clergy.     It  further  enacts,  **  that  if  any 
person  above  the  age  of  sixteen,  after  the  1st  of  July,  1664, 
shall  be  present  at  any  meeting,  under  colour  or  pretence  of 
an  exercise  of  religion,  in  other  manner  than  is  allowed  by 
the  Liturgy  or  practice  of  the  Church  of  England,  where  shall 
be  five  or  more  persons  than  the  household,  shall  for  the  first 
ofience  sufier  three  months'  imprisonment,  upon  record  made 
upon  oath  under  the  hand  and  seal  of  a  justice  of  peace ;  or 
pay  a  sum  not  exceeding  five  pounds :  for  the  second  ofience 
six  months'  imprisonment,  or  ten  pounds ;  and  for  the  third 
ofience  the  ofiender  to  be  banished  to  some  of  the  American 
plantations  for  seven  years,  or  pay  one  hundred  pounds,  except- 

(h)  There  is  a  fine  passage  in  the  **  Guerras  di  Granada,**  describing 
the  persecution  of  the  Moors,  and  the  power  of  informers  against  them. 
**  In  every  neighbour  they  had  an  executioner.**  This  describes  the  state 
of  all  who  differed  from  the  Church  of  England  under  these  laws. 
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ing  New  Ejigland  and  Virginia  (Ji) ;  and  in  case  they  return, 
or  make  their  escape,  such  persons  are  to  be  adjudged  felons, 
and  suiFer  death  without  benefit  of  clergy.  Sherifis  or  justices 
of  peace,  or  others  commissioned  by  them^  are  empowered  to 
dissolve,  dissipate,  and  break  up  all  unlawful  conventicles,  and 
to  take  into  custody  such  of  their  number  as  they  think  fit. 
They  who  suffer  such  conventicles  in  their  houses  or  bams 
are  liable  to  the  same  forfeitures  as  other  offenders.  The 
prosecution  is  to  be  within  three  months.  Married  women 
taken  at  conventicles  are  to  be  imprisoned  for  twelve  months, 
unless  their  husbands  pay  forty  shillings  for  their  redemption." 
To  make  this  act  quite  worthy  of  its  authors,  the  scourge 
was  put  into  the  hands  of  a  single  justice  of  'the  peace,  without 
the  verdict  of  a  jury — the  oath  of  the  informer  being  sufficient. 
And  to  this  the  English  submitted,  while  they  affected  to 
sneer  at  the  servitude  of  the  French  :  at  any  rate^  among  them 
tyranny  was  in  fewer  hands  than  among  us.  **  The  design  of 
the  Parliament,"  says  Rapin,  "was  to  drive  the  Dissenters  to 
despair,  and  force  them  into  crimes  against  the  government.'* 
The  gaols  were  soon  filled  with  dissenting  Protestants.  This 
act  was  revived  in  1670,  with  some  more  oppressive  clauses. 
Baxter  adhered  to  the  narrow  views  of  the  Presbyterians,  *'  I 
shall  never  be  one  who  by  any  new  pressures  shall  consent  to 
petition  for  the  papists*  liberty."  Part  3,  p.  36.  This  act 
provided,  if  any  persons  upwards  of  sixteen  shall  be  present 
at  any  conventicle  or  meeting,  under  colour  or  pretence  of 
any  exercise  of  religion,  in  any  other  manner  than  according 
to  the  Liturgy  and  practice  of  the  Church  of  England,  where 
there  are  five  persons  present  besides  those  of  the  household, 
each  offender  was  to  pay  five  shillings  for  the  first  offence, 
and  ten  shillings  for  the  second;  and  the  preacher  twenty 
pounds  for  the  first,  and  forty  for  the  second.  They  who 
knowingly  suffer  in  their  houses,  bams,  &c.,  any  such  meeting, 

(h)  Another  instance  of  the  low  spite  of  the  High  Church  party. 
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forfeit  twenty  pounds.     Any  justice  of  peace  may  record  the 
offence,  and  the  record  shall  be  taken  for  a  full  and  certain 
conyiction.     One-third   of  the  sum  levied  is  given   to  the 
informer  (t  )•    The  justices  may  break  open  any  house  or  place 
where  they  shall  be  informed  of  the  conventicle,  and  take  the 
persons  assembled  into  custody.     Any  justice  refusing  to  do 
his  duty  in  the  execution  of  the  act  forfeited  five  pounds ;  and 
a  clause  provided,  '^That  all  clauses  in  the  act  should  be 
construed  most  laigely  and  beneficially  for  suppressing  con- 
venticles, and  for  the  justification  and  encouragement  of  all 
persons   employed  in  execution   thereof;  no  warrant  to  be 
cancelled  or  reversed  for  any  de&ult  in  form.     If  a  person 
fled  firom  one  county  or  corporation  to  another,  his  goods  and 
chattels  were  to  be  seizable  anywhere.     If  the  party  offending 
was  a  wife,  the  fine,  if  the  prosecution  was  instituted  within 
three  months,  was  to  be  levied  on  the  goods  and  chattels  of 
the  husband."   The  consequences  were  such  as  were  intended. 
Ward,  Bishop  of  Salisbury,  distinguished  himself  by  his  fero- 
city.    Soldiers,  under  pretence  of  searching  for  conventicles, 
broke  into  farmers'  houses,  plundered  their  goods,  and  drove 
away  their  catde.    The  bishops  stimulated  informers  to  the 
utmost.     Archbishop  Sheldon  (May  7,  1670)  sent  a  circular 
to  all  the  bishops,  urging  all  ecclesiastical  judges  and  officers 
''  to  take  notice  of  all  Nonconformists,  &c.,  especially  of  the 
preachers  .  .  .  ever  keeping  a  more  watchful  eye,"  continues 
the  insolent  priest,  '^over  the  cities  and  greater  towns,  firom 
whence  the  mischief  is  for  the  most  part  derived  .  .  •  and 
wherever  they  find  offenders,  then,  with  a  hearty  affection  to 
the  worship  of  God,  they  are  to  address  themselves  to  the 
civil  magistrate,  justices,  and  others,  according  to  the  late  act. 
My  Lord,"  he  proceeds,  *^  I  have  this  confidence  under  God, 
that  if  we  do  our  parts,  by  Gad^s  help  and  the  assistance  of  the 
dvU  powery  considering  the  abundant  cure  the  act  contains, 

(i)  ^  Sic  delatores  genus  hominum  pablico  exitio  repertam  et  ne  poenis 
quidem  unquam  satis  coercitum  per  pmmia  eliciebantur.**  Tac.  Ann.  4. 30. 
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for  an  advantage,  we  shall  in  a  few  montha  see  so  great  an 
alteration,"  &c.  If  ereiy  line  of  the  Goqiel  had  recommended 
persecotion,  and  if  he  had  belieyed  the  Giospel,  could  the 
Archbishop  have  said  more. 

The  17  Car.  2,  c.  2,  called  the  Fitc  Mik  Act,  (macribed  the 
following  oath,  which  directly  boond  those  who  took  it  to 
senritnde,  and  which  the  good  Lord  Southampton  said  no 
honest  man  oonld  take : — 

^I,  A  R,  do  swear,  that  it  is  not  ulwful,  upon  ant 

PRETENCB  WHATSOEVER,  TO  TAKE  ASMS  AGAINST  THE  KlNG  ; 

and  that  I  do  abhor  that  traiteroos  pontion  of  taking  arms 
by  his  authority  against  his  person,  or  against  those  that  are 
oommissionated  by  him,  in  pursuance  of  such  commissions; 
and  that  I  will  not  at  any  time  endeavour  any  alterati<m  of 
government,  either  in  Church  or  State. 

**  And  all  such  person  and  persons  as  shall  take  upon  them 
to  preach  in  any  unlawful  assembly,  conventicle,  or  meeting, 
under  colour  or  pretence  of  any  exercise  of  religion,  contrary 
to  the  laws  and  statutes  of  this  kingdom,  shaU  not  at  any  time 
from  and  after  the  four  and  twentieth  day  of  March,  which 
shall  be  in  this  present  year  of  our  Lord  God  one  tiiousand  six 
hundred  six^  and  five,  unless  only  in  passing  upon  the  road, 
come  or  be  within  five  miles  of  any  city  or  town  corporate,  or 
borough  that  sends  buigesses  to  the  Parliament,  within  his 
Majesty's  kingdom  of  England,  principality  of  Wales,  or  of  the 
town  of  Berwick-upon-Tweed,  or  within  five  miles  of  any 
parish,  town,  or  place  wherein  he  or  they  have,  since  the  Act 
of  Oblivion,  been  parson,  vicar,  curate,  stipendary,  or  lecturer, 
or  taken  upon  them  to  preach  in  any  unlawfiil  assembly,  con- 
venticle, or  meeting,  under  colour  or  pretence  of  any  exercise 
of  religion,  contrary  to  the  laws  and  statute  of  this  kingdom, 
before  he  or  they  have  taken  and  subscribed  the  oath  aforesaid." 

They  who  read  this  will  probably  be  of  opinion,  that  if  more 
blood  has  been  shed  for  religion  in  other  countries,  no  class  of 
men  ever  understood  the  art  of  tormenting  and  petty  persecu- 
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tion  more   thoronghly  than  the  High  Church  party  in  this 

country*     And  it  should  be  recollected,  that  at  this  time  a 

sentence  of  imprisonment  might  be,  at  the  will  of  the  gaoler,  a 

sentence  of  death.     *^  A  man"  (ff\  said  Jenkins,  an  eminent 

nonconformist  divine,  who  was  destroyed  in  this  manner  at 

the  age  of  seventy-three,  <^  may  be  as  effectually  muxdered  in 

Newgate  as  at  Tyburn."    Thompson  (A),  a  famous  preacher  at 

Bristol,  for  refusing  to  take  the  oath,  was  destroyed  by  being 

flung  into  a  noisome  prison,  and  kept  there  in  spite  of  the 

remonstrances  of  his  physician,  and  a  bond  of  50021  offered  to 

the  sheriff  for  his  security.     **  It  was  never  known,"  said  a 

Roman  Catholic,  '^  that  Rome  persecuted,  as  the  bishops  do  (i\ 

those  who  adhere  to  the  same  &ith  with  themselves,  and 

established  an  inquisition  against  professors  of  the  strictest 

piety ;  and  however  the  prelates  complain  of  the  persecution  of 

Queen  Mary,  it  is  manifest  that  their  persecution  exceeds  it, 

for  under  her  there  were  not  more  than  two  or  three  hundred 

put   to  death,  whereas  under  their  persecution  treble  that 

number  have  been  rifled,  destroyed,  and  ruined  in  their  estates, 

— ^those  who  lost  lives  and  liberties  being  for  the  most  men  of 

the  same  spirit  as  those  who  suffered  in  Queen  Mary's  time." 

And  if  Rome  persecuted,  it  was  for  doctrines  which  she  held 

essential  to  salvation,  whereas  the  bishops  declared  that  the 

rites,  ceremonies,  and  orders,  for  refusing  to  comply  with 

which  they  filled  the  gaols  with  learned  and  virtuous  men, 

and  created  a  race  of  merciless  informers  to  infest  society,  were 

in  themselves  indifferent  (A). 

(g)  Neale,  vol.  4,  p.  5^9. 

(A)  Ibid.  p.  475. 

(t)  Neale,  vol.  4,  p.  543. 

(A)  '*  Our  ceremonies  are  not  esteemed  by  our  Churchy  either  as  Divine 
Worship,  or  as  any  necessary  essential  part  of  it,  bnt  only  as  circum- 
stances and  external  appurtenances  for  the  more  decent  performance  of 
the  worship.**  South,  vol.  5,  p.  547.  An  admirable  justification  of 
imprisonment,  whipping,  pillory,  premunire,  banishment,  and  death,  in 
the  church  of  ChilUngworih,  founded  on  the  right  of  private  judgment. 
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Such  was  the  state  of  things  in  England  and  such  the  extent 
to  which  religious  intolerance  had  been  carried,  when  a  trial 
took  place  which,  thanks  to  the  noble  conduct  of  a  juryman 
named  Bushel,  and  to  the  intemperate  precipitation  of  the 
profligate  magistrates  on  the  Bench,  contributed  mainly  to  the 
vindication  of  our  civil  liberties,  and  deserves  to  occupy  a 
larger  space  than  has  hitherto  been  assigned  to  it  in  the  history 
of  our  constitution.  William  Penn  and  William  Mead  were 
indicted  in  September,  1670,  before  the  Mayor  and  Recorder 
of  London,  for  having  congregated,  by  preaching,  a  tumultuous 
assembly  in  Gracechurch  Street  The  very  first  event  of  the 
trial  suflSciently  shews  the  disposition  of  the  tribunal  before 
which  they  were  summoned : 

Clerk. — '^  Bring  William  Penn  and  William  Mead  to  the 
bar." 

Mayor  [to  the  officer  of  the  Court]. — ''  Sirrah,  who  bid  you 
put  off  their  hats  7    Put  on  their  hats  again." 

Observer. — "Whereupon  one  of  the  officers  putting  the- 
prisoners  hats  upon  their  heads  [pursuant  to  the  order  of  the 
Court],  brought  them  to  the  bar." 

Recorder. — "  Do  you  know  where  you  are  ?" 

Penn.—'*  Yes." 

Recorder. — "Do  not  you  know  it  is  the  King's  Court?" 

Penn. — "I  know  it  to  be  a  Court,  and  I  suppose  it  to  be 
the  King's  Court." 

Recorder. — "Do  you  not  know  there  is  respect  due  to  the 
Court?" 

Penn.—**  Yes." 

Recorder. — "  Why  do  you  not  pay  it  then  ?" 

Penn.—**  I  do  so." 

Recorder. — "  Why  do  you  not  pull  off  your  hat  then?" 

Penn. — "  Because  I  do  not  believe  that  to  be  any  respect" 

Recorder. — "  Well,  the  Court  sets  forty  marks  a-piece  upon 
your  heads,  as  a  fine  for  your  contempt  of  the  Court." 

Penn. — "  I  desire  it  might  be  observed,  that  we  came  into 
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the  Coart  with  our  hats  off  [that  is,  taken  off] ;  and  if  they 
have  been  put  on  since,  it  was  by  order  from  the  Bench,  and 
therefore  not  we,  but  the  Bench  should  be  fined." 

AfeauL — '^I  have  a  question  to  ask  the  Recorder:  am  I 
fined  also?** 

Recorder.—''  Yes." 

Mead. — '*1  desire  the  jury  and  all  people  to  take  notice  of 
this  injustice  of  the  Recorder.  Who  spake  to  me  to  pull  off 
my  hat  ?     And  yet  hath  he  put  a  fine  upon  my  head." 

Robinson,  the  infamous  Lieutenant  of  the  Tower,  en- 
deavoured to  prevent  Bushel  from  serving  on  the  jury,  but 
in  vain,  and  the  trial  then  began. 

The  first  witness  said,  that  he  saw  Penn  speaking  to  the 
people  in  Gracechurch  Street,  but  could  not  hear  what  he 
said :  that  he  endeavoured  to  take  him  into  custody,  but  finding 
a  difficulty  in  getting  to  the  place  where  he  stood,  on  account 
of  the  crowd.  Mead  said  he  would  bring  Penn  to  him,  the 
witness* 

The  second  witness  said,  that  he  saw  Penn  preaching :  that 
he  saw  Mead  speaking  to  the  witness  first  called:  that  he 
could  not  tell  what  Penn  said,  or  what  Mead  said. 

Mead  remarked  on  this ;  first,  that  if  this  witness  did  not 
hear  what  was  said,  he  could  not  say  that  Penn  was  preaching; 
secondly,  that  he  contradicted  his  deposition  before  the  Mayor, 
when  he  said  that  he  did  not  see  Mead  in  Gracechurch  Street: 
for  the  truth  of  this  he  appealed  to  the  Mayor,  on  the  Bench, 
who  was  silent. 

The  third  witness  said,  '*  My  Lord,  I  saw  a  great  number  of 
people,  and  Mr.  Penn,  I  suppose,  was  speaking ;  I  saw  him 
make  a  motion  with  his  hands,  and  heard  some  noise,  but 
could  not  understand  what  he  said ;  but  for  Captain  Mead,  I 
did  not  see  him  there." 

Then  the  Recorder,  in  the  true  spirit  of  a  judge  of  that  day 
says,  "  What  say  you,  Mr.  Mead,  were  you  there  ?"  and  receives 
a  well  merited  rebuke : 

u 
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Mtiod. — '*  It  is  a  maxim  of  your  own  law.  Nemo  tenetur  se 
ipsum  prodere,  which,  if  it  be  not  true  Latin,  I  am  sure  it  is 
true  English,  *  That  no  man  is  bound  to  accuse  himself.'  And 
why  dost  thou  offer  to  ensnare  me  with  such  a  question? 
Doth  not  this  shew  thy  malice?  Is  this  like  unto  a  judge, 
who  ought  to  be  counsel  for  the  prisoner  at  the  bar?" 

Recorder. — **  Sir,  hold  your  tongue,  I  did  not  go  about  to 
ensnare  you." 

This  was  all  the  evidence. 

The  Recorder,  who  seems  to  have  been  as  stupid  as  he  was 
wicked,  extricated  himself  from  an  altercation  with  the  prisoners, 
during  which  he  received  some  sharp  castigation  by  placing 
both,  first  Penn,  then  Mead,  in  the  bale  dock,  out  of  sight,  and 
almost  out  of  hearing  of  the  jury.  They  expostulated  in  vain. 
The  Recorder  thus  charged  the  jury :  *^  You  have  heard  what 
the  indictment  is,  it  is  for  preaching  to  the  people,  and  drawing 
a  tumultuous  company  after  them,  and  Mr.  Penn  was  speaking ; 
if  they  should  not  be  disturbed,  you  see  they  will  go  on ;  there 
are  three  or  four  witnesses  that  have  proved  this,  that  he  did 
preach  there;  that  Mr.  Mead  did  allow  of  it:  afler  this  you 
have  heard  by  substantial  witnesses  what  is  said  against  them ; 
now  we  are  upon  the  matter  of  fact,  which  you  are  to  keep  to, 
and  observe,  as  what  hath  heenfuVy  sworn  at  your  periV* 

After  waiting  for  an  hour  and  a  half,  the  jury  were  sent  for 
by  the  Court.  '^  The  Bench  used  many  unworthy  threats  to 
the  dissenting  jurymen,  and  the  Recorder,  addressing  Bushel, 
said,  *  Sir,  j/ou  are  the  cause  of  this  disturbance,  and  manifestly 
shew  yourself  an  abettor  of  faction :  I  shall  set  a  mark  upon 
you,  Sir.'"  Then  the  wretch  who  has  been  already  mentioned, 
Robinson,  insulted  Bushel.  A  Sir  Thomas  Bloodworth  said, 
'^  I  said  when  I  saw  Mr.  Bushel,  what  I  see  is  come  to  pass, 
for  I  knew  he  would  never  yield :  Mr.  Bushel,  we  know  what 
you  are."  Mayor  (to  Bushel). — '^  Sirrah,  you  are  an  impudent 
fellow :  I  will  put  a  mark  on  you."  They  were  again  sent  out, 
and  returned  again.     The  verdict  thus  brought  in  was,  "  That 
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William  Penn  was  Guilty  of  speaking  in  Gracechurch  Street:" 
— which  was  Not  Guilty. 

Clwrt— "Isthatall?" 

Foreman. — *'  That  is  all  I  have  in  commission." 

Reecrder. — "  You  had  as  good  say  nothing." 

Mayor. — *^  Was  it  not  an  unlawful  assembly?  You  mean  he 
was  speaking  to  a  tumult  of  people  there  ?" 

Foreman. — "  My  Lord,  this  is  all  I  have  in  commission." 

Some  of  the  jury  shewed  a  disposition  to  give  way,  but 
Bushely  Hammond,  and  others,  opposed  themselves,  and  said 
they  allowed  no  such  word  as  unlawAil  assembly  in  their  ver- 
dict: at  which  the  Mayor,  Robinson,  and  Bloodworth,  took 
great  occasion  to  vilify  them  with  most  opprobrious  language. 

Recorder. — "  The  law  of  England  will  not  allow  you  to  part 
till  yon  have  given  your  verdict" 

Jury. — "  We  have  given  in  our  verdict,  and  we  can  give  in 
no  other." 

Recorder. — "  You  have  not  given  in  your  verdict;  you  had 
as  good  say  nothing :  therefore,  go  and  consider  it  once  more, 
that  we  may  make  an  end  of  this  troublesome  business. 

The  Court  adjourned ;  and  the  jury  came  back,  after  another 
interval,  with  a  written  verdict,  **  That  Mead  was  Not  Guilty ; 
That  Penn  was  Guilty  of  speaking  or  preaching  to  an  assembly 
met  together  in  Gracechurch  Street" 

This  caused  another  explosion  of  impotent  fury.  Mayor. — 
Will  you  be  led  by  such  a  canting  fellow  as  Bushel  ?  You,  a 
Foreman,"  &c. 

Recorder. — ^*  You  shall  not  be  dismissed  till  we  have  a  ver- 
dict that  the  Court  will  accept;  and  you  shall  be  locked  up 
without  meat,  fire,  or  tobacco :  we  will  have  a  verdict,  or  you 
shall  starve  for  it" 

Penn  interfered  with  great  spirit  and  dignity,  calling  on  the 
clerk  to  take  down  the  verdict,  saying,  that  he  did  not  make 
the  tumult,  but  those  who  interrupted  him.  Recorder. — "  Stop 
that  prating  fellow's  mouth;  put  him  out  of  Court."    Penn, 

u  2 
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with  considerable  address,  flung  in  an  argument  as  the  jiin' 
were  retiring,  which  must  have  rendered  a  recantation  impos- 
sible for  men  of  any  spirit  or  regard  to  their  reputation.  "  If 
the  jury  bring  in  another  verdict  contradictory  to  this,  I  say 
they  arc  perjured  men  in  law;"  and  looking  upon  the  jury 
said,  **  You  are  Englishmen ;  mind  your  privilege ;  give  not 
away  your  right,**    Bushel. — "  Nor  will  we  ever  do  it." 

The  jury  were  again  dismissed,  under  the  usual  circum- 
stances ; — without  meat,  drink,  fire,  and  also  without  any  other 
accommodation  (A):  at  seven  the  next  morning  they  were 
summoned  again  before  the  Court,  and  the  Foreman  said, 
"  William  Penn  is  Guilty  of  speaking  in  Gracechurch  Street." 

Mayor. — "To  an  unlawful  assembly?" 

Bushel — **  No,  my  Lord,  we  give  no  other  verdict  than  what 
we  gave  last  night ;  we  have  no  other  verdict  to  give." 

Mayor. — **  You  are  a  factious  fellow :  111  take  a  course  with 
you." 

Bhodworth. — "I  knew  Mr.  Bushel  would  never  yield." 

Bushel — "  Sir  Thomas,  I  have  done  according  to  my  con- 
science." 

Mayor. — "That  conscience  of  yours  would  cut  my  throat** 

Bushel — "  No,  my  Lord,  it  never  shall." 

Mayor. — But  I  will  cut  yours  so  soon  as  I  can." 

Recorder. — "  He  has  inspired  the  jury  ....  I  will  have  a 
positive  verdict,  or  you  shall  starve  for  it" 

The  Recorder,  with  frontless  impudence,  in  answer  to  a 
question  of  Penn's,  declared,  that  the  verdict  of  Not  Guilty 
as  to  Mead  was  no  verdict 

Penn. — "  If  Not  Guilty  be  no  verdict,  you  make  of  Magna 
Charta  and  the  jury  but  a  mere  nose  of  wax." 

Mead. — "  How  is  Not  Guilty  no  verdict  ?" 

Becorder. — "  No,  it  is  no  verdict" 

(k)  This  grotesque  but  really  terrible  aggravation  of  the  evils  of  their 
situation,  during  a  confinement  of  two  nights  and  almost  three  days,  was 
one  which  cannot  decently  be  repeated.  There  is  an  incident  in  Gulliver^s 
Travels  which  may  suggest  it  to  the  reader.  It  marks  the  judge  and  the 
times. 
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The  jury  withdrew  again,  and  after  an  interval  relumed 
again,  and  delivered  the  same  verdict 

The  Recorder  was  furious.  Speaking  to  Bushel  he  said, 
*^  You  are  a  &ctious  fellow.  I  will  set  a  mark  upon  j^ou ;  and 
while  I  have  anything  to  do  in  the  city,  I  will  have  an  eye 
upon  you.** 

Mayor. — "  Have  you  no  more  wit  than  to  be  led  by  such  a 
pitiful  fellow.     I  will  cut  his  nos^  (/), 

Penn. — **It  is  intolerable  that  my  jury  should  be  thus 
menaced  •  .  .  What  hope  is  there  of  having  justice  done  when 
juries  are  threatened  and  their  verdicts  rejected.  1  am  con- 
cerned to  speaky  and  grieved  to  see  such  arbitrary  proceedings. 
Did  not  the  Lieutenant  of  the  Tower  (Robinson)  render  one  of 
tliem  toorse  than  a  felon  f  &c. 

Recorder. — "My  Lord,  you  must  take  a  course  with  that 
same  fellow." 

Mayor. — **  Stop  his  mouth,  gaoler,  bring  fetters ;  stake  him 
to  the  ground." 

Penju — "  Do  your  pleasure ;  I  matter  not  your  fetters." 

(2)  Shewing  as  a  loyal  subject  his  desire  dutifully  to  Imitate  his  ^*  most 
religious  and  gracious  King*,**  who  had  ordereil  assassins  to  commit  that 
outrage  on  Sir  John  Coventry,  on  account  of  words  used  in  the  Parliament 
*^  at  that  time  assembled."  K  Oliver  Cromwell  had  perpetrated  such  an 
act  of  cowardly  revenge  I  Hume  is  as  usual  servile :  '^  The  King  received 
not  the  raillery  with  the  good  humoub  that  might  have  bbbr  ex- 

PBCTBD I Sands  O'Brian,  and  other  officers  of  the  guards,  were 

ordered  to  waylay  him,  and  set  a  mark  upon  him.  He  defended  himself 
with  bravery,  and  was  disarmed  with  difficulty.  Thbt  cut  his  hose  to 
THB  BONE.**  This  IS  Certainly  a  proceeding  which  might  disappoint  the 
most  modest  expectations  of  good  humour,  and  is,  indeed,  hardly  con- 
sistent with  what  is  more  important  in  a  King,  common  honour  and 
humanity.  Many  a  man  was  hanged  at  every  assizes  for  a  slighter 
offence,  down  to  the  year  1830.  Louis  14  never  was  guilty  of  so  infamous 
an  outrage.  When  Lauzun  told  him  he  had  broken  his  word  (a  far  more 
grievous  insult  to  Louis  than  Coventry  had  offered  to  Charles),  he  flung 
his  cane  out  of  window,  lest  he  should  be  tempted  to  strike  a  gentleman. 
**  La  plus  belle  action  de  sa  vie,"  St.  Simon  calls  it. 


*  Words  that  were  inserted  in  the  Liturgy  for  Charles  the  Second. 
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And  then  the  Recorder  made  a  speech,  the  most  infiimous 
perhaps  that  ever  came  from  the  lips  of  an  English  judge, 
and  whichclearly  shewed  the  principles  which  the  advocates 
of  the  Stuarts  would  fain  have  planted  in  our  soil : 

'^TlLL  NOW  I  NEVEB  UNDERSTOOD  THE  REASON  OF  THE 
POLICY    AND     PRUDENCE     OF    THE     SPANIARDS    IN    8UFFERINQ 

THE  Inquisition  among  them  :   and  certainly  rr  neybe 

WILL  be  well  WITH    US   TILL   SOMETHING  LIKE   THE    SPANISH 

Inquisition  be  in  England." 

Such  was  the  language  to  which,  within  ten  years  from  the 
return  of  the  Stuarts,  the  countrymen  of  Hampden  and  the 
contemporaries  of  Sydney  were  obliged  to  listen,  in  the  me- 
tropolis which  had  once  been  the  citadel  of  freedom,  from  the 
Bench  of  justice. 

The  Recorder  then  told  the  jury  that  they  should  bring  in 
another  verdict  or  starve,  and  '*  I  will  have  you  carted  about 
the  city  as  in  Edward  the  Third's  time." 

Forematu — "  We  have  given  a  verdict,  and  all  agreed  to  it ; 
if  we  give  another,  it  will  be  to  save  our  lives." 

Mayor. — "  Take  them  up." 

Officer, — "  My  Lord,  they  will  not  go  up." 

The  Court  adjourned  till  seven  next  morning,  and  the  jury 
then  brought  in  both  prisoners  Not  Guilty,  ''to  the  great 
satisfaction  of  the  assembly." 

The  character  of  Penn  has  been  of  late  much  attacked  in  an 
eloquent  and  elaborate  history ;  and  I  do  not  possess  sufficient 
knowledge  of  the  details  of  his  life  to  pronounce  upon  the 
justice  of  the  accusations  brought  against  him.  On  this  occa- 
sion his  conduct  undoubtedly  entitles  him  to  our  good  opinion. 
But  still  more  patriotic,  and  still  more  deserving  the  imperish- 
able gratitude  of  Englishmen,  is  the  conduct  of  Bushel,  the 
juryman  by  whom  he  was  delivered  from  the  fury  of  his 
malignant  enemies.  Bushel's  demeanour  exhibits  all  the 
simplicity,  all  the  courage,  all  the  resolution  by  which  the 
real  English  character,  when  cast  into  its  happiest  mould,  is 
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ennobled,   which  make   its  anger  terrible  and   its  affections 

lasting,  which  distinguish  its  homeliness  from  vulgarity,  and 

redeem  its  patience  from  contempt     There  he  sat, — earnest, 

sedate,  respectful  to  those  in  authority  over  him,  bearing  the 

reproof  of  the  scomer  with  modest  silence,  or  refuting  it  with 

laconic  brevity,  but  inflexible,  resolved  to  perish  before  he 

would  yield  one  iota  of  his  birthright,  or  compromise  his 

obvious  duty: 

*'  Sic  fortis  Etrnria  crevit, 
Scilicet,  et  rerum  facta  est  pulcherrima  Roma.** 

Amid  the  dreary  waste  of  crime  and  folly  which  our  judicial 
annals  at  this  period  present,  it  is  delightful  to  find  a  resting 
place  on  which  one's  thoughts,  weary  of  horrours  and  sickened 
with  meanness,  may  repose,  and  whence  we  may  proceed  over 
the  barren  desert  on  all  sides  of  us,  with  fresh  hope  and 
invigorated  confidence  in  the  final  triumph  of  what  is  good. 

Bushel,  though  comparatively  little  spoken  of,  deserves  a 
place  among  the  greatest  benefactors  of  his  country.  But  for 
him,  in  all  probability,  trial  by  jury  would  have  continued  an 
empty  sound:  and  a  statue  to  commemorate  this  peaceful 
victory,  won  in  the  cause  of  freedom,  at  that  most  critical 
period  of  our  history,  by  this  unpretending  citizen,  would  be 
far  better  deserved,  and  could  hardly  be  worse  executed,  than 
any  one  of  those  numerous  proofs  of  adulation,  bad  taste, 
and  contempt  of  public  opinion,  by  which  this  metropolis  is 
crowded  and  disgraced. 

Let  us  follow  this  memorable  struggle  to  its  close.  The 
Recorder  imposed  on  each  of  the  jury  a  fine  of  forty  marks 
for  their  contumacy.  Bushel  refrised  to  pay  this,  and  was 
imprisoned.  He  sued  out  a  writ  of  habeas  carpus^  whereby 
the  sheriflb  were  ordered  to  have  the  body  of  Edward  Bushel, 
with  the  day  and  cause  of  his  detention,  before  the  Court. 

The  sherififs  of  London  returned,  that  Bushel  was  committed 
to  Newgate  by  virtue  of  a  certain  order  made  at  the  Court  of 
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Sessions,  which  they  set  out,  stating  that  it  was  for  a  fine 
imposed  on  him  and  the  other  jurors  for  acquitting  Penn  and 
Mead  against  the  law  of  England,  against  full  and  manifest 
evidence,  and  the  direction  of  the  Court  in  matter  of  law ;  to 
the  contempt  of  our  Lord,  the  obstruction  of  justice,  and  the 
bad  example  of  all  other  jurors  in  like  case  offending.  Chief 
Justice  Vaughan,  in  a  judgment  replete  with  masculine  sense, 
luminous  argument,  and  profound  historical  research,  declared 
the  return  insufficient,  and  dischaiged  the  prisoner : 

*'  The  Court,"  said  that  great  judge,  '*  hath  no  knowledge 
by  this  return,  whether  the  evidence  ^ven  were  full  and 
manifest,  or  doubtful,  lame,  and  dark,  or,  indeed,  evidence  at 
all  material  to  the  issue,  because  it  is  not  returned  what 
evidence  in  particular,  and  as  it  was  delivered,  was  given. 
For  it  is  not  possible  to  judge  of  that  rightly,  which  is  not 
exposed  to  a  man's  consideration.  But  here  the  evidence  given 
to  the  jury  is  not  exposed  at  all  to  this  Court,  but  the  judg- 
ment of  the  Court  of  Sessions  upon  that  evidence  is  only 
exposed  to  us ;  who  tell  us  it  was  full  and  manifest.  But  our 
judgment  ought  to  be  grounded  upon  our  own  inferences  and 
understandings,  and  not  upon  theirs. 

*^  It  was  said  by  a  learned  judge,  *  If  the  jury  might  be  fined 
for  finding  against  manifest  evidence,  the  return  was  good, 
though  it  did  not  express  what  the  evidence  particularly  was, 
whereby  the  Court  might  judge  of  it,  because  returning  all 
the  evidence  would  be  too  long.'  A  strange  reason.  For  if 
the  law  allow  me  remedy  for  wrong  imprisonment,  and  that 
must  be  by  judging  whether  the  cause  of  it  were  good,  or  not, 
— ^to  say  the  cause  is  too  long  to  be  made  known,  is  to  say  the 
law  gives  a  remedy  which  it  will  not  let  me  have,  or,  I  must 
be  wrongfully  imprisoned  still,  because  it  is  too  long  to  know 
that  I  ought  to  be  fi^ed  I  What  is  necessary  to  an  end,  the 
law  allows  is  never  too  long.  *  Non  sunt  longa  quibus  nihil 
est  quod  demere  possis,'  is  as  true  as  any  axiom  in  Euclid. 
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Besides,  one  manifest  evidence  returned  bad  suflSced,  without 
returning  all  the  evidence.     But  the  other  judges  were  not  of 

his  mind  (m). 

'<  I  would  know  whether  anything  be  more  common,  than 
for  two  men,  students,  barristeis,  or  judges,  to  deduce  contrary 
and  opposite  conclusions  out  of  the  same  case  in  law  ?  And 
is  there  any  difference  that  two  men  should  infer  distinct 
conclusions  from  the  same  testimony?  Is  anything  more 
known  than  that  the  same  author,  and  place  in  that  author, 
is  finrcibly  urged  to  maintain  contrary  conclusions,  and  the 
decision  hard,  which  is  in  the  right?  Is  anything  more 
frequent  in  the  controversies  of  religion,  than  to  press  the 
same  text  for  opposite  tenets  ?  How  then  comes  it  to  pass 
that  two  persons  may  not  apprehend  with  reason  and  honesty, 
what  a  witness,  or  many,  say,  to  prove  in  the  understanding 
of  one  plainly  one  thing,  but  in  the  apprehension  of  the  other 
clearly  the  contrary  thing  ?  Must  therefore  one  of  these  merit 
fine  and  imprisonment,  because  he  doth  that  which  he  cannot 
otherwise  do  preserving  his  oath  and  integrity?  And  this 
often  is  the  case  of  the  judge  and  jury. 

*<  I  conclude  therefore,  that  this  return,  chaiging  the  pri- 
soners to  have  acquitted  Penn  and  Mead  against  full  and 
manifest  evidence,  first,  and  next,  without  saying  that  they 
did  know  and  believe  that  evidence  to  be  full  and  manifest 
against  the  indicted  persons,  is  no  cause  of  fine  or  imprison- 
ment 

*'  And  by  the  way  I  must  here  note,  that  the  verdict  of  a 
jury,  and  evidence  of  a  witness,  are  very  different  things,  in 
the  truth  and  falsehoods  of  them.  A  witness  swears  but  to 
what  he  hath  heard  or  seen,  generally  or  more  laigely,  to  what 
hath  fiJlen  under  his  senses.  But  a  juryman  swears  to  what 
he  can  infer  and  conclude  fiY>m  the  testimony  of  such  witnesses, 
by  the  act  and  force  of  his  understanding,  to  be  the  fact 
inquired  after,  which  differs  nothing  in  the  reason,  though 

(m)  SUte  Trials,  vol,  6,  p.  1002. 
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much  in  the  punishment,  from  what  a  judge,  out  of  various 
cases  considered  by  him,  infers  to  be  the  law  in  the  question 
before  him  (n). 

^^That  Decantatum  in  our  books,  'Ad  qusestionem  facti 
non  respondent  judices  ad  qusestionem  legis  non  respondent 
juratores,'  literally  taken,  is  true ;  for  if  it  be  demanded.  What 
is  the  fact?  the  judge  cannot  answer  it;  if  it  be  asked.  What 
is  the  law  in  the  case  ?  the  jury  cannot  answer  it 

"  Therefore  the  parties  agree  the  fact  by  their  pleading  upon 
demurrer,  and  ask  the  judgment  of  the  Court  for  the  law. 

''In  special  verdicts  the  jury  inform  the  naked  Act,  and  the 
Court  deliver  the  law;  and  so  is  it  in  demurrers  upon  evi- 
dence, in  arrest  of  judgments  upon  challenges,  and  often  upon 
the  judge's  opinion  of  the  evidence  given  in  Court,  the  plaintiff 
becomes  nonsuit,  when,  if  the  matter  had  been  left  to  the  jury, 
they  might  well  have  found  for  the  plaintiff. 

"  But  upon  all  general  issues ;  as  upon  not  culpable  pleaded 
in  trespass,  'nil  debet'  in  debt,  'nul  tort,  nul  disseisin'  in 
assize,  'ne  disturba  pas'  in  'quare  impedit,'  and  the  like; 
though  it  be  matter  of  law  whether  the  defendant  be  a  tres- 
passer, a  debtor,  disseisor,  or  disturber  in  the  particular  cases 
in  issue  ;  yet  the  jury  find  not  [as  in  a  special  verdict]  the  fact 
of  every  case  by  itself,  leaving  the  law  to  the  Court,  but  find 
for  the  plaintiff  or  defendant  upon  the  issue  to  be  tried, 
wherein  they  resolve  both  law  and  fact  complicately,  and  not 
the  fact  by  itself,  so  as  though  they  answer  not  singly  to  the 
question  what  is  the  law,  yet  they  determine  the  law  in  all 
matters,  where  issue  is  joined  and  tried  in  the  principal  case, 
but  where  the  verdict  is  special"  (o), 

I  have  cited  these  extracts  from  the  judgment  of  Vaughan, 
and  I  wish  that  my  limits  would  have  allowed  me  to  quote 
from  it  at  much  greater  length,  as  both  for  the  manliness  of  its 
principles,  and  the  constitutional  integrity  of  its  language,  it 

(n)  State  Trials,  vol.  6,  p.  1005. 
(o)  State  Trials,  toL  6,  p.  1013. 
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is  one  which  deserves  the  attention  of  the  general  reader,  and 
fbnns  a  marked  contrast  with  those  which  many  of  our  modem 
reporters  have  sometimes  been  obliged  to  encourage  litigation 
by  perpetuating.  There  is  one  point  on  which  he  rests  his 
aigument  that  is  purely  of  a  technical  nature,  it  is  this: 
If,  he  says,  ^*the  jury  find  against  the  direction  of  the  Court 
in  nmtter  of  law,  it  will  not  follow  they  are  therefore  finable, 
for  if  an  attaint  {p)  will  lie  upon  the  verdict  so  given  by  them, 
they  ought  not  to  be  fined  and  imprisoned  by  the  judge  for 

that  verdict for  if  an  attaint  be  brought  upon  that 

verdict  it  may  be  affirmed^  and  found  upon  the  attaint  a  true 
verdict ;  and  the  same  verdict  cannot  be  a  false  verdict,  though 
the  jury  are  fined  for  it  as  such  by  the  judge,  and  yet  no  false 
verdict,  because  afiumed  upon  the  attaint."    This  reasoning  is 
conclusive;  but  in  order  to  understand  it,  the  reader  should 
understand  what  an  **  attaint''  was.     This  I  shall  endeavour  to 
describe,  and  when  the  reader  knows  that  a  proceeding  so 
utterly  barbarous  existed  among  us  in  its  primitive  state,  not 
only  down  to  the  reign  of  Henry  the  Seventh,  but  continued 
to  be  law  in  its  first  shape,  and  in  a  shape  very  little  miti- 
gated, down  to  the  year  1826  {q\  he  will  (unless,  indeed,  he 
happen  to  have  read  any  of  the  subtle  ingenious  judgments 
on   points  of  special  pleading   in  Meeson  and  Welsby)   be 
utterly  confounded   at   the   perverse    and    curious   industry 
with  which  the  firamers  of  our  law  contrived  to  block  up  every 
avenue  to  justice,  and  to  common  sense.     A  writ  of  attaint 
then  was  a  writ  which  issued  to  inquire  whether  a  jury  of 
twelve  men  gave  a  &lse  verdict ;  at  the  common  law  it  lay 
upon  one  species  of  action,  but  by  the  34  Edw.  3,  c.  3,  it  was 
extended  to  all  pleas  whatever,  except  a  writ  of  right.     The 
jury  who  were  to  try  this  fiilse  verdict  consisted  of  twenty-four 
men,  and  if  they  found  the  verdict  they  were  convened  to 

{p)  It  was  admitted,  that  where  there  was  mo  attaint,  the  jury  were 
not  finable. 

{q)  It  was  abolished  by  6  Geo.  4,  c.  50,  s.  60. 
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inquire  into  a  false  one,  that  is,  if  they  drew  a  different  conclu- 
sion from  the  evidence  than  the  first  jury  (an  event  which,  as 
every  body  knows,  happens  three  or  four  times  in  almost  every 
assizes);  the  first  jurors («)  lost  their  ^Miberam  legem,"  and 
became  for  ever  infamous,  forfeited  their  goods,  and  the  profits 
of  their  lands,  were  imprisoned  themselves,  and  their  wives 
and  children  driven  out  of  doors,  their  houses  were  razed,  their 
trees  cut  down,  and  their  meadows  ploughed  up ;  so  tender 
of  personal  liberty,  so  wise,  moderate,  humane,  and  effectual 
were  the  laws  of  England  (^),  so  fully  did  they  deserve  the 
panegyrics  of  the  Fortescues  and  Cokes  and  Blackstones,  and 
so  justly  did  those  who  lived  under  their  beneficial  influence 
boast  of  the  superiority  of  their  condition  to  that  of  those  who 
lived  where  the  Roman  law  had  altogether  overcome,  or  in 
any  way  controuled,  the  usages  of  the  Franks  and  Scandina- 
vians. 

By  the  statute  1 1  Henry  7,  made  perpetual  by  the  1 3  Eliz., 
a  certain  remedy  concurrent  with  this  law  (u),  (which,  indeed, 
seems  hardly  compatible  with  society)  was  introduced,  and  in 

(«)  "  For  the  judgment  against  them  (the  jurors  convicted  on  attaint), 
was, — 1.  Quod  amodo  amittani  liberam  legem  inperpetfium,  2.  Nontrahati' 
tur  in  testimonium  veritatis,  3.  Bona  et  cataUa  sua  forisfaciant  regi, 
4.  TerriB  et  tenemenia  ma  capianbir  in  manus  regis,  6.  Quod  uxores  et 
Uberi  sui  amodo  amoveantur,  6.  Quod  terns  et  tenementa  sua  extirpentur,  Sfv, 
7.  Quod  capkadur^  et  in  gaolam  detrudantur"  Coke,  Inst.  3,  p.  163. 
Lord  Coke,  in  his  Conmientarj  on  Littleton,  sect.  368,  which  is,  "  Also  in 
such  case  where  the  enquest  maj  give  their  verdict  at  large,  if  they  will 
take  upon  them  the  knowledge  of  the  law  upon  the  matter,  they  may  give 
their  verdict  generally,  as  is  put  in  their  charge ;  as  in  the  case  aforesaid 
they  may  well  say,  that  the  lessor  did  not  disseise  the  lessee,  if  ihey 
will,"  &c.,  says, — "  Although  the  juries,  if  they  will  take  upon  them  [as 
Littleton  here  saith]  the  knowledge  of  the  law,  may  give  a  generall 
verdict,  yet  it  is  dangerous  for  them  so  to  doe,  for  if  they  doe  mistake  the 
law,  they  runne  into  the  danger  of  an  attaint;  therefore  to  find  the 
speciall  matter  is  the  safest  way  where  the  case  is  dobtfull." 

(/)  **  The  judgment  in  the  writ  of  attaint  is  fearful  and  penal."  Coke, 
Inst.  2,  p.  130. 

(«)  **  This  law  doth  yet  remain  in  force.**    Coke,  Inst.  3,  p.  164. 
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the  words  of  Blackstono,  "a  more  moderate  punishment  was 
inflicted  upon  attainted  jurors,"  (who,  be  it  observed,  deserved 
no  punishment  at  all)  this  more  moderate  punishment  being 
^^  perpetual  infamy y^  and  a  forfeiture  of  20Z.  a  piece,  or  5i  a- 
piece  by  each  of  the  jurors,  accortling  to  the  value  of  the  pro- 
perty on  which  they  decided.  "So,"  Blackstone  gravely, 
without  smile  or  sneer,  continues,  '*  a  man  may  now  bring  an 
attaint  either  upon  the  statute  (the  second  form),  or  at  common 
law,  at  his  election  " !  1 1 

Now,  in  most  cases,  where  a  new  trial  is  granted,  or  a  verdict 
set  aside  upon  motion,  which  is  the  preliminary  business  that 
exclusively  occupies  the  three  Courts  of  Westminster  during  the 
first  four  days  of  every  term,  and  for  which  those  four  days  are 
not  always  sufficient,  a  writ  of  attaint  (v)  might  have  been  sued 
out,  or  proceedings  had  at  common  law,  such  as  have  been 
described,  by  the  much  boasted  law  of  this  country  down  to 
the  year  1826.  Such  are  the  proofe  of  foresight,  public  spirit, 
and  capacity  in  our  legislators,  the  legislators  of  a  free  country, 
which  the  English  law  exhibits. 

There  is  one  other  point  closely  connected  with,  perhaps  I 
ought  to  say  quite  inseparable  from,  the  main  question  on 
which  Vaugfaaa  insists,  and  which  has  added  great  celebrity 
to  his  judgment.  The  judges  had  in  the  last  century  en- 
croached so  completely  on  the  province  of  the  jury  in  questions 
of  libel,  that  they  would  allow  the  jury  only  to  decide  upon 
the  fact  of  the  publication  of  certain  words,  and  withdrew 
from  their  notice  in  spite  of  absolute  demonstration  of  the  fla- 
grant absurdity  and  injustice  of  such  a  course,  all  inquiry  as  to 
the  guilt  or  innocence  of  the  author,  so  that  if  a  man  had  been 
indicted,  for  a  libel  for  publishing  the  Bible,  the  jury,  according 
to  settled  law,  must  have  found  him  guilty,  leaving  it  to  the 
Court  to  act  afterwards  as  they  thought  proper.   And  when  this 

(v)  I  own  that  the  infamous  verdict  constantly  given  by  Oxford 
tradesmen  make  one  wish  that  the  writ  of  attaint  was  not  obsolete.  In 
one  case  they  found,  on  their  oath,  that  two  extra  hunters  were  necessaries 
for  a  young  man  whose  father  kept  two  for  him. 
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^r^ous  instance  of  the  usurpations  to  which  Englishmen,  if 
certain  words  and  forms  are  employed,  will  sometimes  submit, 
(though  freedom  of  the  press  was  the  boast  of  every  Biiton, 
while  men  of  learning  and  eloquence  sometimes  languishing  in 
pestilential  dungeons,  sometimes  exposed  on  the  pillory  to  the 
caprice  of  the  brutal  ruffians  of  whom  a  London  mob  conosts, 
for  writings  often  innocent  and  laudable,  had  smarted  under 
its  oppression,  unpitied  and  unnoticed,)  at  length,  because  a 
man  of  some  quality  was  concerned,  excited  the  tardy  resent- 
ment of  the  public,  and  was  finally  repressed  by  an  act  of 
Parliament,  this  judgment  was  much  quoted  and  relied 
upon ;  nor  do  I  think,  though  Erskine  was  the  commentator, 
that  the  eloquent  amplifications  of  the  great  advocate,  added 
much  to  the  close  and  irresistible  reasoning  of  the  text 

'^  The  words  that  the  jury  did  acquit  against  the  direction  of 
the  Court  in  matter  of  law  literally  taken  are  insignificant,  and 
not  intelligible,  for  no  issue  can  be  joined  of  matter  in  law,  no 
juiy  can  be  chai^d  with  the  trial  of  matter  in  law  merely,  no 
evidence  ever  was  or  ever  can  be  given  to  a  jury  of  what  b 
law  or  not,  nor  no  such  vote  can  be  given  to  or  taken  by  a  jury 
to  try  matter  of  law,  therefore  we  must  take  off  this  veil  and 
colour  of  words  which  make  a  show  of  being  sometMng  and  are 
nothing, 

'*  If  the  meaning  of  those  words, '  finding  against  the  direction 
of  the  Court  in  matter  of  law,'  be,  that  if  the  judge  having 
heard  the  evidence  given  in  Court,  for  he  knows  no  other, 
shall  tell  the  jury,  'upon  this  evidence,  the  law  is  for  the 
plaintifi^  or  the  defendant,  and  you  are  under  pain  of  fine  and 
imprisonment,'  or  (as  the  Mansfields  and  Bullers  said  of 
perjury)  '  to  find  accordingly,'  every  man  sees  that  a  jury  is  hU 
a  troublesome  delay ^  great  charge,  and  of  no  use  in  determxnxng 
right  andwrong{w)  ....  For  if  the  judge  from  the  evidence 
shall,  by  his  own  judgment,  first  resolve,  upon  any  trial,  what 
the  fact  is,  and  so  knowing  the  fact,  shall  then  resolve  what  the 

'     (w)  A  very  exact  deficripUon  of  a  jury  in  most  civil  cases. 
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law  is,  and  order  the  jury  penally  to  find  accordingly,  what 
either  necessary  or  convenient  use  can  be  &ncied  of  juries^  or 
to  continue  trials  by  them  at  all?  But  if  the  jury  be  not 
obliged  in  all  trials  to  follow  such  directions,  if  given,  but 
only  in  some  sort  of  trials  [as,  for  instance,  in  trials  for  criminal 
matters  upon  indictments  or  appeals],  why  then  the  conse- 
quence will  be,  though  not  in  all,  yet  in  criminal  trials,  the 
jory  [as  of  no  material  use]  ought  to  be  either  omitted  or 
abolished,  which  were  the  greater  mischief  to  the  people,  than 
to  abolish  them  in  civil  trials. 

"  And  how  the  jury  should,  in  any  other  manner,  according  to 
the  course  of  trials  used,  find  against  the  direction  of  the  Court 
in  matter  of  law,  is  really  not  conceptible. 

**  True  it  is,  if  it  fall  out  upon  some  special  trial,  that  the 
jury  being  ready  to  give  their  verdict,  and  before  it  is  given 
the  judge  shall  ask,  whether  they  find  such  a  particular  thing 
propounded  by  them?  or  whether  they  find  the  matter  of  fact 
to  be  as  such  a  witness,  or  witnesses,  have  deposed?  and  the 
jury  answer,  they  find  the  matter  of  fact  to  be  so ;  if  then  the 
judge  shall  declare.  The  matter  of  fact  being  by  you  so  found 
to  be,  the  law  is  for  the  plaintifi^,  and  you  are  to  find  accord- 
ingly for  him : 

**  If  notwithstanding  they  find  for  the  defendant,  this  may 
be  thought  a  finding  in  matter  of  law  against  the  direction  of 
the  Court,  for  in  that  case  the  jury  first  declare  the  fact,  as  it 
is  found  by  themselves,  to  which  fact  the  judge  declares  how 
the  law  is  consequent 

**  And  this  is  ordinaxy,  when  the  jury  find  unexpectedly  for 
the  plaintiff  or  defendant,  the  judge  will  ask,  how  do  you  find 
such  a  fact  in  particular?  and  upon  their  answer  he  virill  say, 
then  it  is  for  the  defendant,  though  they  found  for  the  plaintiff, 
or  e  cantrario,  and  thereupon  they  rectify  their  verdict 

**  And  in  these  cases  the  jury,  and  not  the  judge,  resolve  and 
find  what  the  fact  is. 

(lo)  See  the  argument  of  Messrs.  Hill,  Falconer,  Roebuck  and  Frj,  in 
ihe  Cana^Uan  case  Report,  hj  A.  A  Fry,  p.  54. 
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'^  Wherefore  always  in  discreet  and  lawful  assistance  of  the 
jury,  the  judge  his  discretion  is  hypothetical,  and  upon  sup- 
position, and  not  positive,  and  upon  coercion,  viz..  If  you  find 
the  fact  thus,  [leaving  it  to  them  what  to  find],  then  you  are  to 
find  for  the  plaintifi^;  but  if  you  find  the  fact  thus,  then  it  is 
for  the  defendant"  (to). 

From  the  time  (x)  when  this  sound  and  luminous  judgment 
was  delivered,  no  attempt  has  ever  been  made  to  renew  the  prac- 
tice of  punishing  juries  for  their  verdicts.  How  it  happened  that 
the  conduct  of  the  Recorder  so  completely  escaped  all  punish- 
ment, it  is  difiicult  to  comprehend,  but  like  many  other  of  his 
most  profligate  contemporaries,  he  contributed  to  the  support 
of  the  fi*eedom  which  he  laboured,  according  to  the  measure 
of  his  faculties,  to  overthrow.  Though  in  cases  of  libel  the 
judges  contrived  to  obtain  exorbitant  powers ;  in  all  other  cases 
where  the  quality  of  an  act  done,  and,  therefore,  where  the 
intention  of  the  person  doing  it  was  to  be  determined,  this 
question  was  reserved  exclusively  for  the  jury,  unless  in  cases 
where  the  law  interferes  with  a  presumption  of  its  own,  and 
draws  firom  admitted  facts  its  own  conclusion,  and  where, 
therefore,  if  the  jury  believe  the  witnesses,  they  cannot,  with- 
out a  violation  of  their  duty,  ascribe  any  other  motive  than 
that  which  the  law  has  pointed  out  (y). 

/// 


(w)  State  Trials,  vol.  6,  p.  1009. 

(x)  Hallam*8  Const.  Hist.  voL  2,  p.  16S. 

(y)  '*  6.  But  in  my  opinion  fines  set  upon  grand  inquests  bj  justices  of 
the  peace,  oyer  and  terminer  of  gaol  delivery,  for  concealments  or  non- 
presentments  in  any  other  manner,  are  not  warrantable  by  law ;  and 
though  the  late  practice  hath  been  for  such  justices  to  set  fines  arbitrarily, 
yea,  not  only  upon  grand  inquests,  but  also  upon  the  petit  jury  in 
criminal  causes,  if  they  find  not  according  to  their  directions,  it  weighs 
not  much  with  me  for  these  reasons :  1.  Because  I  have  seen  arbitrary 
practice  still  go  from  one  thing  to  another, — ^the  fines  set  upon  grand 
inquests  began,  then  they  set  fines  upon  the  petit  juries  for  not  finding 
according  to  the  directions  of  the  Court ;  then  afterwards  the  judges  of 
nisi  priug  proceeded  to  fine  jurors  in  civil  causes,  if  they  gave  not  a  verdict 
according  to  direction  even  to  points  of  fact ;  this  was  done  by  a  judge  of 
assize  [Justice  Hyde,  at  Oxford,  Vaugh.  145]  in  Oxfordshire,  and  the 
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The  trial  of  Count  Konigsmark,  Charles  Boroski»  Christopher 
Vratz,  and  John  Stem,  for  the  murder  of  Mr.  Thynn,  throws 
another  light  on  the  picture  of  judicial  depravity.  Powerful  to 
destroy  for  imputed  or  imaginary  offences,  the  strange  mass  of 
uncouth  absurdities,  called  law  by  the  Cokes,  Norths  and  Saun- 
ders's, was  impotent  to  cope  with  avowed  protected  crime.  Swift 
to  shed  the  blood  of  the  innocent  and  to  make  a  man  an  offender 
for  a  word,  our  judges  were  slow  to  punish  the  guilty,  'even 
when  the  foulest  crimes  were  proved  against  him,  if  the  Crown 
exhibited  any  sympathy  for  them,  or  sheltered  them  with  its 
protection.  That  the  law  was  inadequate  to  protect  innocence, 
every  day  brought  convincing  proof;  it  was  now  to  be  shewn 
that  when  guilt  was  to  be  punished,  the  buckler  it  held  before 
the  assassin  was  impenetrable. 

Though  the  iniquity  in  this  case,  as  it  consisted  not  in 
procuring  a  Dissenter  to  be  condemned,  but  in  enabling  a 
murderer  to  escape,  is  less  shocking  than  that  of  which  our 
Courts  of  justice  were  at  this  time  usually  the  scene,  it  clearly 
shews  that  justice  in  England  was  at  this  time  a  perfect 
mockery.  The  principal  murderer.  Count  Konigsmark,  a 
foreign  nobleman  of  high  rank  and  illustrious  extraction,  was 

fine  estreated ;  but  I,  by  the  advice  of  most  of  the  judges  of  England, 
staid  process  upon  that  fine  :  the  like  was  done  by  the  same  judge  in  a 
case  of  burglary,  the  fine  was  estreated  into  the  Exchequer ;  but  by  the 
like  advice  I  stayed  process ;  and  in  the  case  of  Wagstaff  [Vaugh.  153] 
and  other  jurors  fined  at  the  Old  Bailey,  for  giving  a  verdict  contrary  to 
direction,  by  the  advice  of  all  the  judges  of  England  [only  one  dissenting], 
it  was  ruled  to  be  against  law;  but  of  this  hereafter  [c.  42].  2.  My 
second  reason  is,  because  the  statute  of  3  H.  7,  c.  1,  prescribes  a  way  for 
their  finding,  which  would  not  have  been  if  they  had  been  arbitrarily 
subject  to  a  fine  before.  8.  It  is  of  very  ill  consequence,  for  the  privilege 
of  an  Englishman  is,  that  his  life  shall  not  be  drawn  in  danger  without 
due  presentment  or  indictment,  and  this  would  be  but  a  slender  screen  or 
safeguard,  if  every  justice  of  peace,  or  commissioner  of  oyer  and  terminer 
or  gaol  delivery,  may  make  the  grand  jury  present  what  he  pleases,  or 
otherwise  fine  them ;  and  there  is  no  parity  of  reason  or  example  between 
inferior  judges  and  the  Court  of  King's  Bench,  which  is  the  supreme 
ordinary  Court  of  justice  in  such  cases."    Hale's  P.  C.  vol.  2,  p.  158. 


306  HISTORY    OF    THE 

dismissed  with  impunity  by  the  special  contrivance  of  the 
Chief  Justices  North  and  Pemberton,  who  were  in  perpetual 
communication  with  the  Court ;  and  his  agents,  far  lesd  guilty 
than  their  employer,  were  put  to  death.  They  who  recollected 
the  fate  of  Don  Pantaleon  Sa,  whom  no  solicitations  or  motives 
of  political  interest  could  induce  Cromwell  to  withdraw  from 
the  stroke  of  justice,  must  have  felt  a  bitter  sense  of  national 
degradation.  Thomas  Thynn,  the  man  murdered  in  cold 
blood  in  the  streets  of  London  in  open  day,  was  the  great 
partizan  of  the  Duke  of  Monmouth;  and  Dryden  has  pre- 
served his  memory,  in  his  immortal  poem,  under  the  name  of 
'*  Issachar."  Speaking  of  the  progress  of  the  Duke  in  the 
West,  he  says: — 

"  From  east  to  west  his  glories  he  displajs, 
And  like  the  stin  the  promised  land  surreys ; 
Fame  runs  before  him  like  the  morning  star, 
And  shouts  of  joy  salute  him  from  afar. 
Each  home  receives  him  as  a  guardian  god. 
And  consecrates  the  place  of  his  abode ; 
But  hospitable  treats  did  most  commend, 
Wise  Issachar,  his  wealthy  western  friend.**  (z) 

This  Mr.  Thynn  was  a  man  of  large  estate,  and,  says  Sir 
John  Reresby  (who,  by  the  way,  calls  this  transaction  the 
'^  most  barbarous  and  audacious  murder  that  had  almost  ever 

(z)  Such  was  the  ''  ferre*^  and  spirit,  incredible  as  it  may  appear  to  u» 
now,  with  which  Englishmen  once  wrote  verses.  There  was  inequality 
no  doubt  in  their  composition,  but  no  paltry  trick ;  they  were  free  from 
that  affectation  which  of  all  things  most  betrays  the  absence  of  real  genioa, 
and  from  the  mere  cant  of  pompous  circumlocution  which  disgusts  us  so 
often  now.  The  very  negligence  of  Dryden  is  better  than  the  laboured 
nothings  in  prose  and  yerse  of  those  whose  understandings  have  never 
recovered  the  '^cramming**  of  their  youth.  Those  who  are  Rosciu8*s 
when  boys,  come  to  be  scene  shifters  when  men.  Truly  may  it  be  siud  <^ 
the  school  of  Dryden  and  our  own,  that  the  gleanings  of  Ephraim  are 
better  than  the  vintage  of  Abiezer.  It  is  quite  worthy  of  us,  that  a 
committee  of  iasie  (Heaven  save  the  mark  I )  should  have  divided  on  the 
question  of  assigning  Dryden  a  place  among  our  poets  I 


LAW  OF  EVIDBNCB.  307 

been  heard  of  in  England  *•),  « lately  married  to  the  liady 
Ogle,  who,  repenting  herself  of  the  match,  fled  from  him  into 
Holland  before  they  were  bedded  (a), — was  set  upon  by  three 
ruffians,  who  shot  him  as  he  was  going  along  the  streets  in  his 
coach"  (by  Though  there  is  no  reason  to  ascribe  the  crime 
to  the  Court,  as  the  personal  resentment  of  Konigsmark,  a 
disappointed  suitor  of  Lady  Ogle,  was  probably  the  sole  cause 
of  its  perpetration,  the  King  was  much  alarmed  lest  it  should 
be  attributed  to  his  inst^tion.  A  strict  inquiry  was  set  on 
foot,  and  the  prisoners  were  apprehended — Konigsmark  in 
disguise,  and  in  the  very  act  of  embarking  on  board  a  Swedish 
▼easel  The  first  act  of  the  judges  was  to  overrule  a  petition 
of  the  Count's,  that  he  might  be  tried  separately  firom  his 
accomplices.  If  the  suppression  of  the  truth  had  not  been 
their  object,  they  would  have  insisted  upon  the  mode  of  trial 
for  which  Konigsmark  petitioned,  or  have  received  one  of  the 
accomplices  as  King's  evidence,  in  which  case  the  conviction 
of  Konigsmark  would  have  been  inevitable,  as  they  would  not 
have  dared,  at  a  time  when  party  ran  so  high,  and  the  minds 
of  men  were  so  much  inflamed,  openly  and  in  defiance  of  the 
evidence  to  have  directed  his  acquittal.  But  by  contriving 
that  all  the  prisoners,  the  agents  and  the  principal,  or,  in  legal 
lai^uage,  tiie  accessory  before  the  tact,  should  be  tried  together, 
the  statements  of  the  agents  became  of  course  evidence  against 
themselves  only.  The  extreme  anxiety  with  which  the  judges 
enforce  this  principle,  and  the  tender  humanity  they  display 
to  prevent  Konigsmark  firom  being  injured  by  the  statement 
of  his  associates^  are  most  striking,  and  prove  that  the  princi- 

(a)  Hence  the  epitaph, — 

"  Here  lies  Tom  Thynn  of  Longleat  Hall, 
Who  never  would  have  mificarried. 
Had  he  married  the  woman  he  lay  withal, 
Or  lay  with  the  woman  he  maxried.** 
Lady  Ogle  was  the  daughter  and  sole  heiress  of  the  Earl  of  Korthom- 
berland. 

(b)  Beresby's  Memoirs,  p.  185. 

X  2 
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pies  of  the  Law  of  Evidence,  so  repeatedly  violated  in  the 
trials  of  those  whom  it  was  the  object  of  the  Court  to  destroy, 
were  at  this  time  known  and  ascertained.  But  the  judges 
went  farther,  for  so  anxious  were  they  not  to  let  anything 
transpire  which  might  injure  the  .murderer  whom  they  had  it 
in  charge  to  preserve,  that  they  actually  refrained  from  calling 
upon  two  of  the  accomplices  (the  Captain  Vratz  and  the 
Polander  Boroski)  to  address  the  jury,  lest  they  should  in  any 
way  prove  that  Konigsmark  was  the  author  of  their  guilt 
With  all  this  artifice,  however,  the  evidence  against  Konigs- 
mark was  very  strong.  It  was  proved  that  Vratz,  who  managed 
the  assassination,  a  man  of  tried  and  desperate  courage,  had 
never  any  quarrel  or  intercourse  of  any  kind  with  Thynn ; 
that  he  associated  with  the  Count,  and  was  his  intimate 
friend  and  dependant,  and  had  been  incessantly  with  him  till 
the  day  of  the  murder ;  that  the  Count  had  declared  his  inten- 
tion of  calling  Thynn  to  account  for  the  business  widi  Lady 
Ogle ;  that  on  his  last  coming  to  England  he  had  lived  in 
secrecy,  skulking  and  shifting  his  lodging  from  place  to  place ; 
— this,  Konigsmark  accounted  for,  by  saying  that  he  was 
labouring  under  a  distemper  which  he  was  unwilling  should  bq 
known.  But  no  sooner  is  the  murder  committed  than  he  flies 
away  privately,  goes  to  Rotherhithe,  gets  into  a  boat,  where 
he  remains  for  several  days  together  till  he  came  to  Gravesend, 
where  he  was  arrested.  Farther  than  this,  it  was  admitted 
that  he  had  said,  on  being  arrested,  to  one  Gibbons,  who 
reproached  him  with  the  murder,  **  I  don't  think  they  would 
have  done  the  Duke  of  Monmouth"  (he  had  been  in  the  coach 
with  ITiynn  (c),  but  lefl  it  before  the  murder)  "any  injuiy :  it 

(c)  ^*I  think  fit  (says  a  lawyer  of  that  day)  to  remember  in  the  same 
reign,  though  before  this  time,  one  case,  to  shew  how  the  Courts  of  justice 
were  remiss  or  violent,  according  to  the  subject-matter. 

^'  All  will  agree  that  the  murder  of  Mr.  Thynne  was  one  of  the  most 
barbarous  and  impudent  murders  that  ever  was  committed ;  and  of  that 
murder  Count  Coningsmark,  though  he  escaped  punishment,  was  the 
most  guilty. 
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is  a  stain  upon  m;  blood,  but  one  good  action  in  the  wars,  or 
a  lodging  upon  the  counterscarp,  will  wash  away  all  that" 

Notwithstanding  this  evidence,  the  jury,  after  an  artful 
summing  up  from  Pemberton,  acquitted  Konigsmark  and 
found  his  instruments  guilty,  **  I,"  says  Reresby,  ^*  was  the 
first  that  carried  the  news  of  this  to  the  Eang,  who  seemed 
to  be  not  at  all  displeased  at  it    But  the  Duke  of  Monmouth's 


**  I  do  not  complain  that  in  that  trial  the  Chief  Justice  directed  the 
prisoner  the  way  to  make  the  King's  counsel  shew  the  cause  of  challenge 
against  the  persons  called  on  the  jurj,  and  challenged  for  the  King, 
without  anj  reason :  it  was  his  dutj  so  to  do,  and  he  ought  to  have 
directed  Fitzharris  the  same  method,  which  he  did  not;  but  he  was 
blameable  that  he  did  not  ask  the  lieutenant  and  Polander  what  thej  had 
to  say  for  themselves,  which  was  always  done  before  and  since  that  time, 
and  ought  to  be,  which  was  an  injustice;  and  therefore  two  of  the 
prisoners,  at  the  time  of  their  sentences,  said  they  were  never  tried, 
though  I  believe  no  great  injury  to  them,  because  they  had  little  or 
nothing  to  have  siud  for  themselves. 

''But  if  they  had  been  asked,  they  would  have  said,  as  they  did  before 
their  trials  to  the  justice  of  peace  who  committed  them,  and  as  they  did 
after  their  condemnations,  that  Count  Coningsmark  put  them  upon  doing 
what  they  did,  which  might  have  influenced  the  jury  to  have  found  the 
Count  guilty,  which  was  contrary  to  the  design  of  the  Court ;  and  it  was 
for  the  same  reason  the  Chief  Justice  would  not  permit  the  justice  of 
peace  to  read  the  examination  of  Stem  and  Boroski. 

'*  I  do  agree,  that  what  they  sud  before  the  justice  of  peace  was  not 
evidence  against  the  Count ;  I  agree,  that  the  Count  being  indicted  and 
tried  as  accessory,  at  the  same  time  the  principab  were  indicted  and 
tried,  the  principals  could  not  be  good  witnesses  against  the  Count, 
because  properly  a  principal  ought  to  be  convicted  before  the  accessory 
be  tried ;  and,  therefore,  though  for  expedition,  both  are  tried  together, 
yet  the  verdict  always  is,  and  ought  to  be  given  against  the  principal 
before  that  of  the  accessory. 

"  But  I  deny  what  was  in  that  trial  laid  down  for  law,  that  the  accessory 
being  in  the  same  indictment  with  the  principal,  must  be  tried  at  the 
same  time.  It  is  true,  the  Count  desired  his  trial  might  be  put  off  for 
two  or  three  days,  which  the  Court,  knowing  what  was  best  for  the  Count, 
denied,  and  not  for  the  above  pretended  reasons;  for  an  indictment 
against  many  may  be  joint,  and  yet  the  trials  may  be  several ;  the  result 
is  in  such  cases,  the  indictment  is  joint  and  several." 
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party  ....  were  extremely  dissatisfied  that  the  Count  had  so 
escaped"  (</). 

I  now  approach  those  trials  which,  for  the  sake  of  England, 
and,  indeed,  of  human  nature,  1  wish  could  be  buried  in 
perpetual  oblivion, — I  mean  the  trials  for  the  Popish  Plot  (e) ; 
which,  if  we  consider  that  King,  Lords,  and  Commons, — ^that 
every  rank  of  Englishmen,  participated  in  their  in&my,  are  a 
deep  and  lasting  stain  on  the  character  of  the  nation.  I^  by 
the  Popish  Plot,  anything  be  meant  in  any  degree  resembling 
the  story  repeated  by  Gates,  and  Bedloe,  and  Dugdale ;  if  it 
be  meant  that  there  was  any  foundation  of  any  kind  for  the 
monstrous  &bric  which  they  raised  on  the  mangled  bodies,  and 

(d)  Memoirs,  p.  143.    Reresbj  says,  Eonigsmark  *^  was  a  fine  person 

of  a  man,  with  the  longest  hair  I  think  I  ever  saw Being  at  the 

EiDg*8  ooQch^  (sic)  the  night  afler,  I  perceived  by  his  Majesty's  dis- 
course that  he  was  willing  the  Count  should  get  off.**    lb.  142. 

(e)  Mr.  Fox  quotes  some  lines  from  the  Absalom  and  Achitophel,  to 
prove  that  Dryden  did  not  absolutely  reject  all  belief  in  the  Popish  Plot. 
But  if  that  illustrious  man  had  recollected  the  following  passage  in 
Dryden*s  finest  poem,  when  he  could  say  what  he  thought  without 
restraint,  he  would  have  allowed  that  Dryden's  expression  of  doubt  was 
a  concession  to  the  prejudices  of  his  readers : — 

^  What  more  could  you  have  done  than  now  you  do, 
Had  Oates  and  Bedlow,  and  their  plot,  been  true  ? 
Some  specious  reasons  for  those  wrongs  were  found; 
Their  dire  magicians  threw  their  mists  around. 
And  wise  men  walk*d  as  on  enchanted  ground : 
But  now,  when  Time  has  made  th'imposture  plain, 
[Late  tho*  he  foUow*d  Truth,  and  limping  held  her  train] 
What  new  delusion  charms  your  cheated  eyes  again  ? 
The  painted  harlot  might  a  while  bewitch, 
But  why  the  hag  uncas'd,  and  all  obscene  with  itch  ?** 
Hind  and  Panther,  Part  3,  p.  717. 

And  before,  in  one  of  the  noblest  passages  of  the  same  poem,  he  says, — 
**  What  wonder  is*t  that  black  detraction  thrives, 
The  homicide  of  names  is  less  than  lives. 
And  yet  the  pnuiraBD  vuRnsaBB^  survives.** 


^  Titus  Oates. 
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cemented  with  the  blood  of  the  innocent,  not  only  must  every 
reader  of  history  at  this  day  pronounce  it  an  absurd  invention, 
but  it  is  clear  (frightful  as  is  the  amount  of  deliberate  wicked- 
ness of  which  such  a  statement  involves  the  proof)  that  many 
of  those  who  counterfeited  belief  in  it  for  political  purposes, 
inflamed  the  minds  of  the  people,  and  hurried  their  victims  to 
the  scaffold,  were  never  even  for  a  moment  the  dupes  of  a 
fiction  so  gross  and  so  extravagant     But  if  it  be  meant  that 
the  King  and  his  brother  were,  with  Louis  the  Fourteenth, 
engaged  in  a  confederacy  to  extirpate  the  Protestant  Faith 
and  civil  liberty  in  England,  and  that  some  at  least  of  the 
King's  ministers  were  privy  to  this  infamous  scheme, — it  is 
historically  true  that  such  a  purpose  existed,  and  was  at  one 
time  apparently  not  very  fiir  removed  from  its  accomplishment. 
Eighteen  years  of  misgovernment  had  produced  some  effect 
even  upon  the  most  besotted  loyalists.    Cavaliers  as  they  were, 
they  could  not  altogether  stifle  the  instincts  of  the  race  from 
which  they  sprung.     The  elements  of  suspicion,  disappoint- 
ment, fear,  and  discontent  gathered  themselves  together  into 
one   cloud,  which,  after  it  had  overcast  the  political  hori- 
zon  for  some  time,  burst  all  at  once,  and   descended  in 
a  deluge  of  blood.     The  death  of  Godfrey,  and  the  frag- 
ments of  Coleman's  papers  (e)  which  were  discovered,  changed 
doubt  to  certainty,  and  exasperated  fear  to  madness.     Burnet 
tells  us,  that  serious  apprehensions  of  a   general  massacre 
of  the  Catholics  were  entertained ;  and  deplorable  as  such  a 
catastrophe  would  have  been,  the  sudden  revenge  of  an  infu- 
riated populace  would  have  been  less  discreditable  to  the 
English  nation  than  the  series  of  murders,  applauded  by  the 
weak,  connived  at  by  the  crafty,  and  committed  by  men  of 
station  and  sober  habit,  in  conjunction  with  the  great  magis- 

(e)  **  The  discovery  of  Coleman's  papers  made  as  much  noise  in  and 
about  London,  as  if  the  very  Cabinet  of  Hell  had  been  laid  open.** 
North's  Examen,  p.  177. 
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Irates  of  the  land,  under  the  veil  of  the  law,  and  after  the 
mockery  of  judicial  deliberation. 

These  murders  began  with  the  condemnation  of  William 
Stajley,  a  Roman  Catholic  banker.  Serjeant  Maynard  and  Sir 
W.  Jones,  the  Attorney  General,  were  the  prosecuting  counsel; 
Scroggs  was  the  judge.  Seijeant  Maynard,  who  must  have 
been  perfectly  aware  that  every  word  of  the  evidence  was 
obviously  false,  and  that  he  was  therefore  about  to  assist, 
though  with  more  decency  than  some  of  his  brethren,  in  the 
perpetration  of  murder,  told  the  jury  that  the  oflence  was  as 
great  as  could  be,  and  would  be  proved  as  clear  as  could  be. 
The  offence  imputed  to  the  prisoner  was  one  created  by  the 
13  Car.  2,  c.  1,  a  statute  which,  in  the  short  sighted,  self-stultify- 
ing spirit  of  English  legislation,  was  to  exist  during  the  king's 
life  only,  and  which  provided,  among  other  things,  that  if 
any  person  should  compass  the  ELing's  death,  or  bodily  harm 
leading  to  his  death,  or  the  restraint  or  imprisonment  of  bis 
person,  and  such  compassings  and  imaginings  should  express, 
&c.,  by  printing,  writing,  preaching,  or  malicious  and  advued 
speaking  («),  every  such  person  being  convicted  thereof  on  the 
oath  of  two  credible  witnesses,  should  suffer  death  as  a  tnutor. 
The  witnesses  were  Carstairs  and  Sutherland,  Carstairs  had 
already  covered  himself  with  infamy  in  Scotland,  and  shortly 
after  this  trial  died  in  agonies  (/)  of  remorse,  telling  those 
around  him  to  cast  his  body  into  a  ditch,  as  he  did  not  deserve 
Christian  burial.  These  two  witnesses  swore  that  Stayley,  a 
prudent  man  of  sober  habits,  had  said  in  a  public  tavern,  in 
the  hearing  of  total  strangers,  *'  that  the  King  was  the  greatest 
heretic  in  the  world,  and  that  he,  Stayley,  would  kill  him." 
Carstairs  said,  that  the  prisoner's  phrase  was,  ^*  I  would  kill 
him  myself;"  Sutherland,  that  it  was,  ''I  would  do  it  myself;" 
a  third  witness  was  called,  who  said,  *'that  Carstairs  had  given 

(«)  A  bad  precedent. 

(/)  '*  In  great  horrour,"  is  Bumet*s  phrase. 
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the  same  account  of  the  transaction  to  him" — evidence  that 
would  not  now  be  received,  though  I  must  own  that  when  jou 
are  inquiring  whether  what  a  witness  has  said  is  true,  to  shut 
out  evidence  that  he  has  always  told  the  same  story^  is,  as  it 
appears  to  me,  to  shut  out  what  may  be  very  material.     The 
evidence  may  be  worth  much,  or  little,  or  nothing  at  all ;  but 
admitted,  subject  to  such  remarks  as  it  deserves,  it  ought 
undoubtedly  to  be ;  and  as  our  law  allows  evidence  to  be  given 
that  the  witness  has  given  a  different  account  of  the  trans- 
action, it  seems  inconsistent  that  it  should  not  allow  you  to 
prove  that  he  has  always  given  the  same.     It  is  true  that  such 
proof  does  not  add  to  the  value  of  the  character  of  the  witness, 
as  it  is  very  possible  that  a  false  witness  may  adhere  to  the 
same  story,  but  it  certainly  prevents  that  character  from  being 
impeached  in  that  particular  respect,  if  you  shew  that  to  what- 
ever credit  a  witness  is  entitled  who  tells  the  same  story  always, 
that  ingredient  of  credit  is  possessed  by  the  witness  in  question. 
It  is  not  su£Bcient  of  itself,  and  unsupported  by  other  circum- 
stances, much  less  when  contradicted  by  them  to  constitute  a 
credible  witness ;  but  it  is  a  part  of  the  whole,  it  is  an  ele- 
ment in  the  credibility  of  a  witness,  and  ought  to  be  received. 
The  English  l^slator,  (with  the  want  of  discrimination  which 
usually  belongs  to  him),  says,  because  it  is  not  every  thing  it 
shall  be  nothing.     These  three  witnesses  were  all  called  by 
the  prosecution.     The  prisoner  made  a  very  conclusive  de- 
fence in  spite  of  the  repeated  interruptions  of  Scroggs,  and 
called  a  witness  to  prove  his  loyalty.     The  witness  said,  that 
on  several  occasions  the  prisoner  had  expressed  himself  in 
terms  of  loyalty  and  affection  to  the  King;  *<That  was,"  ob- 
served the  wicked  judge,  **  when  he  spoke  to  a  Protestant*" 
Scroggs  said  to  the  jury,  "  The  Parliament  thought  it  reason- 
able even  to  make  desperate  words  to  be  treason,  that  is,  such 
words  as  if  the  thing  done  had  been  treason,  the  speaking  it  is 
treason ;  when  we  come  to  observe  the  manner  of  this  speaking, 
methinks  there  is  no  great  difficulty  to  satisfy  the  jury  that 
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they  were  spoke  advisedly  and  maliciously So  you 

cannot  have  a  plainer  proof  in  the  world  than  this 

Excuse  me,"  the  miscreant  continues^  ^'if  I  am  a  little  warm 

it  is  better  to  be  warm  here  than  in  Smithfield." 

^<  When  a  papist  hath  once  made  a  man  a  heretic  there  is  no 
scruple  to  murder  hiuL  Whoever  is  not  of  their  persuasion  are 
heretics,  and  whoever  are  heretics  may  be  murdered  .  .  •  •  . 
Therefore  discharge  your  consciences  as  you  ought  to  do  •  .  • 
and  you  shall  do  well  to  begin  with  this  man,  for  perchance  it 
may  be  a  terror  to  the  rest"  The  man  protesting  his  inno- 
cence was  found  guilty.  Scrog^  passed  sentence  on  him, 
telling  him  that  the  matter,  manner,  and  all  the  circumstances 
of  it  made  it  plain ;  that  he  seemed  rather  to  be  obstinate  than 
sorrowful;  that  he  might  harden  his  heart  as  much  as  he 
would,  and  lift  up  his  eyes.  Stayley  was  put  to  death  in 
tortures  within  five  days  from  the  trial.  To  such  a  state  had 
love  of  form,  and  submission  to  routine,  phrases  about  the  consti- 
tution, and  the  panegyrics  of  lawyers  on  the  absurd  and  cruel 
proceedings  in  our  Courts  of  justice,  and  the  heap  of  almost 
unmixed,  and  certainly  never  equalled,  nonsense,  administered 
as  law  among  us,  brought  Englishmen  towards  the  close  of  the 
seventeenth  century.  There  was  no  civilized  country  in 
Europe  where  (unless  the  sovereign  was  provoked)  liber^  and 
life  were  not  more  secure,  or  where,  if  he  was  provoked,  the 
destruction  of  the  offender  was  more  inevitable.  Such,  under 
the  Stuarts,  was  our  law,  and  such  our  constitution.  Burnet's 
account  of  these  proceedings  shews  the  consummate  wickedness 
of  Shaftesbury,  a  man  of  whom  it  is  difficult  to  speak  in  terms 
of  sufficient  abhorrence— it  seems  that  Burnet,  knowing  the 
infiimous  character  of  Carstairs  and  Sutherland,  sent  intelli- 
gence of  it  to  the  Chancellor  and  the  Attorney  GeneraL 
The  Attorney  General,  as  was  to  be  expected  Srom  a  man 
trained  to  legal  murder,  '^  took  it  ill  of  me  that  I  should 
disparage  the  Bang's  witnesses."  He  then  applied  to  the 
whig  leaders ;  some  were  shocked,  but  the  Earl  of  Shaftesbury 
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could  not  bear  the  diacourse,  he  said,  ^*  toe  must  support  the 
evidence,  and  that  all  those  who  undermined  the  credit  of  the 
witnesses,  were  to  be  looked  upon  as  public  enemies." 

This  was  the  morality  of  public  men  in  England ;  there  is 
nothing  in  the  history  of  the  most  execrable  villains  in  times 
of  the  greatest  horrour  that  shews  more  flagitious  cruelty. 
Robespierre,  wretch  as  he  was,  has  hardly  more  to  answer  for, 
and  far  more  to  plead  in  his  defence,  than  the  men,  statesmen, 
lawyers  and  juries,  who  were  the  instruments,  accomplices, 
abettors  and  movers  of  Carstairs,  Praunce,  Oates,  Dugdale, 
Dangerfield,  and  Bedloe  ;  and  in  this  list,  to  the  shame  of 
England,  almost  every  active  public  man  (Algernon  Sidney 
excepted)  must  be  included.  To  the  scenes  of  infamy  which 
now  occurred  in  England,  and  which  continued  almost  with- 
out interruption  tiU  the  Revolution,  the  history  of  no  free 
country  can  find  a  parallel ;  nor  should  it  be  forgotten  that  the 
worst  of  them  were  applauded  by  the  House  of  Commons, 
and  that  all  of  them  took  place  in  our  Courts  of  justice. 
Indeed,  nothing  but  the  integrity  and  the  wisdom  of  the  judge, 
an  integrity  and  wisdom  by  no  means  so  much  a  matter  of 
course,  as  it  has  been  the  fashion  to  suppose,  has  prevented 
the  English  law  from  being  as  convenient  an  instrument  of 
oppression  as  ever  was  devised  by  the  wit  of  man,  in  all  civil 
cases,  down  to  our  own  time,  and  in  criminal  cases,  down 
to  a  very  recent  period.  But  in  the  days  of  Scroggs  and 
Jeffipeys,  when  the  prisoner  was  refused  a  copy  of  the  indict- 
ment, which  was  read  aloud  to  him  in  barbarous  Latin,  and 
was  also  refused  a  counsel,  the  workman,  the'  instrument,  and 
the  work,  were  exactly  fitted  to  each  other.  Coleman  was  the 
next  victim.  He  was  a  fiinatical  Roman  Catholic,  Secretary 
to  the  Duchess  of  York ;  in  his  case  the  rules  of  evidence 
shaied  the  same  fate  as  the  rules  of  probability  and  the  maxims 
of  natural  justice.  Oates  gave  at  considerable  length  evidence 
of  the  contents  of  a  letter,  which  he  said  had  been  written  by 
Coleman  to  the  Rector  of  St.  Omers,  and  of  another  written 
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to  Pere  la  Chaise.  After  saying  that  he  had  delivered  a  letter 
to  Pere  la  Chaise,  Scroggs  said,  '*  Pere  la  Chaise  asked  you  after 
a  gentleman  with  a  French  name.  Whom  meant  he  by  that 
name  ?"  Oates.  —"  I  understood  him  to  mean  Coleman.'' 
Scroggs. — **Did  he  know  him  by  that  name?  What  said  you?'' 
Oates, — "I  could  say  little  to  this."  Lord  Chief  Justice. — 
"  Could  you  guess  whom  he  meant?  Did  you  hear  Fenwick 
speak  to  Mr.  Coleman  to  write  for  him?"  Oates. — "  Strange 
told  me  he  had  spoke  to  him."  Oates  then  stated  that  Cole- 
man had  been  active  in  contriving  the  plan  to  destroy  the 
King.  The  Chief  Justice  asks  him,  how  he  came,  when  he 
mentioned  Wakeman  to  the  council,  who  was  to  receive  15,0002. 
for  poisoning  the  King,  which,  or  a  large  portion  of  which, 
Coleman  was  to  give  him,  not  to  mention  Coleman's  name  at 
all  to  the  Privy  Council,  Coleman  being  so  desperate  a  man, 
when  he  charged  the  others  ?  Oates. — ^^  For  want  of  memory." 

Coleman  then  proved  that  he  had  not  been  able  to  recognise 
him  at  the  Privy  Council.  The  Chief  Justice  put  the  ques- 
tion— were  you  asked,  did  you  know  Mr.  Coleman  ?  Oates 
gave  so  rambling  and  evasive  an  answer  that  even  Scroggs  was 
ashamed  of  him : 

''Answer  the  question,  Mr.  Oates,  short,  and  without  con- 
founding it  with  length.  Were  you  asked  if  you  knew  Mr. 
Coleman  (A)?" 

Oates. — "  Not  to  my  knowledge." 

Prisoner. — ''He  said  he  did  not  know  me."  Sir  Thomas 
Dolman  then  proved  what  ought  to  have  ended  the  case,  that 
Oates  had  said  he  did  not  well  know  Coleman,  thereby  com- 
pletely disproving  all  he  had  said.  Coleman  also  proved  that 
he  was  in  Warwickshire  during  the  time  that  Oates  had 
described  his  repeated  interviews  with  him  in  London. 
Scroggs  summed  up  with  great  eloquence  and  abominable 
wickedness.     In   his   charge  he  did  what  very  few   Chief 

(A)  North's  Ezamen,  p.  181,  4to. 
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Justices,  from  his  days  to  Lord  Denman's  (exclusively),  could 
have  done,  for  he  quoted  Lucretius  (t): 

(t)  Scroggs  expressed  himself  with  great  vigoar,  ease,  and  purity,  as 
the  following  extract  from  a  judgment  he  passed  on  Rajlett  for  libelling 
himself  will  shew  : — 

**  First,  I  would  have  all  men  know,  that  I  am  not  so  revengeful  in  my 
nature,  nor  so  nettled  with  this  aspersion,  but  that  I  could  have  passed 
hj  this  and  more ;  but  that  the  many  scandalous  libels  that  are  abroad, 
and  which  reflect  upon  public  justice,  as  well  as  upon  my  private  self, 
make  it  the  duty  of  my  place  to  defend  one,  and  the  duty  I  owe  to  my 
reputation  to  vindicate  the  other. 

'*  And  having  this  opportunity ,  I  think  this  the  properest  place  for  both. 
If  once  our  Courts  of  justice  come  to  be  awed  or  swayed  by  vulgar  noise, 
and  if  judges  and  juries  should  manage  themselves  so  as  would  best 
comply  with  the  humour  of  times,  it  is  falsely  said,  that  men  are  tried  for 
their  lives  or  fortunes ;  they  live  by  cliance,  and  enjoy  what  they  have  as 
the  wind  blows,  and  with  the  same  certiunty ;  the  giddy  multitude  have 
constancy,  who  condemn  or  acquit  always  before  the  trial,  and  without 
proof. 

^  Such  a  base,  fearful  compliance  made  Felix,  willing  to  please  the 
people,  leave  Paul  bound,  who  was  apt  to  tremble,  but  not  to  follow  his 
conscience.  The  people  ought  to  be  pleased  with  public  justice,  and  not 
justice  seek  to  please  the  people.  Jtutice  should  flovn  like  a  mighty 
stream;  and  if  the  rabble^  Uke  an  unrviy  windy  bUno  agahut  0^  it  may 
make  it  roughs  hut  the  stream  wiU  keep  its  course.  Neither,  for  my  part, 
do  I  think  we  live  in  so  corrupted  an  sge,  that  no  man  can  with  safety  be 
just  and  follow  his  conscience ;  if  it  be  otherwise,  we  must  hazard  our 
safety  to  preserve  our  integrity. 

*^  And  to  speak  more  particularly  as  to  Sir  George  Wakeman*s  trial, 
which  I  am  neither  afraid  nor  ashamed  to  mention,  I  know  that  all  honest 
and  understanding  men  in  the  kingdom  [speaking  generally]  are 
thoroughly  satisfied  with  the  impartial  proceedings  of  that  trial,  taking  it 
as  it  is  printed,  which  was  done  without  the  perusal  of  one  line  by  me,  or 
any  friend  of  mine.  Though,  by  the  way,  I  wonder  by  what  authority 
that  arbitrary  power  was  assiuned,  to  forbid  any  friend  of  mine  the  seeing 
of  it  before  it  was  put  out.  However,  as  it  is,  I  will  appeal  to  all  sober 
and  understanding  men,  and  to  the  long  robe  more  especially,  who  are  the 
best  and  properest  judges  in  such  cases,  as  to  the  fairness  and  equality  of 
that  triaL 

^  For  these  hireling  scribblers  that  traduce  it,  who  write  to  eat,  and  lie 
for  bread,  I  intend  to  meet  with  them  another  way,  for  they  are  only  safe 
whilst  they  can  be  secret ;  but  so  are  vermin,  so  long  only  as  they  can 
hide  themselves.    And  let  their  brokers,  those  printers  and  booksellers,  by 
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"  I  do  acknowledge,  many  of  the  popish  priests  formerly 
were  learned  men,  and  may  be  so  still,  beyond  the  seas:  bat  I 
could  never  yet  meet  with  any  here,  that  had  other  learning 
or  ability,  but  artificial  only,  to  delude  weak  women,  and 
weaker  men.  They  have,  indeed,  way  of  conversion,  and 
conviction,  by  enlightening  our  understandings  with  a  fiiggot, 
and  by  the  powerful  and  irresistible  aiguments  of  a  dagger : 
but  these  are  such  wicked  solecisms  in  their  religion,  that 
they  seem  to  have  left  them  neither  natural  sense,  nor  natural 
conscience;  not  natural  sense,  by  their  absurdity,  in  so  un- 
reasonable a  belief,  as  of  the  wine  turned  into  blood:  not 
natural  conscience,  by  their  cruelty,  who  make  the  Protestants' 
blood  as  wine,  and  these  priests  thirst  after  it;  <  Tantumreligio 
potuit  suadere  malorum?' 

''Mr.  Coleman,  in  one  of  his  letters,  speaks  of  routing  out 
*  our  religion  and  party;'  and  he  is  in  the  right,  for  they  can 
never  root  out  the  Protestant  religion,  but  they  must  kill  the 
Protestants.  But  let  him  and  them  know,  if  ever  they  shall 
endeavour  to  bring  popery  in,  by  destroying  of  the  King,  they 
shall  find,  that  the  papists  will  thereby  bring  destruction  upon 
themselves,  so  that  not  a  man  of  them  would  escape ;  '  Ne 
catulus  quidem  relinquendus.'  Our  execution  shall  be  as 
quick  as  their  gunpowder,  but  more  efiectuaL  And  so,  gen- 
tlemen, I  shall  leave  it  to  you,  to  consider,  what  his  letters 
prove  him  guilty  of  directly,  and  what  by  consequence ;  what 
he  plainly  would  have  done*  and  then,  how  he  would  have 
done  it;  and  whether  you  think  his  fiery  zeal  had  so  much 
cold  blood  in  it  as  to  spare  any  others?  For  the  other  part  of 
the  evidence,  which  is  by  the  testimony  of  the  present  wit- 

whom  thej  vend  their  false  and  braded  ware,  look  to  it;  some  will  be 
found,  and  they  shall  know  that  the  law  wants  not  power  to  punish  a 
libellous  and  licentious  press,  nor  I  a  resolution  to  execute  it.** 

Very  few  of  his  successors  to  the  time  of  Lord  Tenterden,  who  could 
not  put  two  sentences  together,  could  have  expressed  themselves  so  well. 
Jeffirejs  was  a'mere  savage,  with  no  more  eloquence  than  probity. 
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neaaesj  you  have  heard  them.    I  will  not  detain  you  longer 
now,  the  day  is  going  out** 

Mr,  Justice  Janes* — "  You  must  find  the  prisoner  guilty,  or 
bring  in  two  persons  perjured  (A)." 

Soon  after  the  murder  of  Coleman, — Green,  Berry,  and 
Hill,  were  indicted  for  the  murder  of  Sir  Edmundbury 
Godfirey.  They  were  convicted  on  the  uncorroborated  tes- 
timony of  Praunce  and  Bedloe,  who  described  themselves 
as  accomplices  in  the  murder.  Hill  proved,  by  an  unshaken 
witness,  (a  lady  of  condition),  the  falsehood  of  what  had  been 
stated  concerning  himself.  Scroggs,  finding  she  was  not  to  be 
confused,  said  to  her,  ''You  told  me  just  now  you  were  not 
upon  confession,  and  I  tell  you  now  you  are  not**  Other 
witnesses,  who,  in  spite  of  the  indecent  interference  of  Scroggs 
and  Dolben,  (a  judge  apparently  as  bad  as  Scroggs,  but  without 
his  talents),  shewed  the  fidsehood  of  Praunce's  evidence.  It 
was  proved,  that  Praunce  had  told,  with  regard  to  this  very 
transaction,  falsehood  after  falsehood.  The  sentinel  at  Somer- 
set House,  where  Praunce  had  laid  the  scene,  named  Trollop, 
proved  the  statement  of  Praunce  untrue  in  that  respect. 
Another  witness  proved,  that  he  had  heard  Praunce  deny  all 
that  he  had  sworn.  One  woman,  Mrs.  Hill,  distinguished 
herself  by  her  courage  and  humanity :  '*  He  (Praunce)  knows,^ 
she  said, ''  all  these  things  are  false  as  God  is  true ;  and  you 
will  see  it  declared  hereafter,  when  it  is  too  late ;" — a  predic- 
tion that  was  literally  verified,  when,  in  seven  years,  Praunce 
pleaded  guilty  to  perjury  committed  on  this  very  triaL  Scroggs, 
in  summing  up,  surpassed  his  former  efibrts  in  wickedness  and 
ability : — after  a  most  unfair  recapitulation  of  the  evidence,  he 
told  the  jury,  ''that  for  my  own  part,  I  must  put  it  in  the 
Latany,  that  God  would  deliver  me  fix>m  the  delusion  of 
popery,  and  the  tyranny  of  the  Pope ;  for  it  is  a  yoke  which 

(A)  State  Triak,  vol.  7,  p.  69. 
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we  have  known  freedom  cannot  endure,  and  a  burden,  which 
none  but  the  beast  that  was  made  for  burden  will  bear;  so  I 
leave  it  to  your  consideration."  Before  this  he  had  told  the 
jury,  ''It  is  no  argument  in  the  world  against  Mr.  Praunce, 
that  he  should  not  be  believed,  because  he  was  a  party  to  the 
crime,  or  because  he  after  denied  what  he  first  said."  He 
then  goes  on,  ''  It  is  not  a  good  argument  to  say,  that  he  is  not 
to  be  believed  because  he  denied  what  he  once  said,  for  he 

tells  you  he  had  not  his  pardon But  how  short  was 

his  denial,  and  how  quick  was  his  recantation,  for  he  denied  it 
before  the  King,  not  upon  oath;  he  swore  it  upon  oath,  he 

denies  it  upon  his  word  only II I And  these  two 

men,  Praunce  and  Bedloe,  had  not  any  confederacy  together, 
for  they  both  swear  they  never  had  any  converse  at  all  •  •  •  • 
And  I  see  nothing  incoherent  in  Praunce's  testimony :  I  would 
not  urge  this  so,  if  I  were  not  satisfied  in  my  own  conscience 
that  his  relation  is  true."  ''  Your  priests,"  he  said,  addressing 
the  prisonere  in  his  charge, ''  though  they  preach  up  freedom 
of  will,  allow  none  to  the  understanding."  The  jury  speedily 
brought  in  a  verdict  of  guilty.  '*  Gentlemen,"  said  Scroggs, 
''  you  have  found  the  same  verdict  that  I  would  have  found  if  I 
had  been  one  with  you ;  and  if  it  were  the  last  word  I  were  to 
speak  in  this  world,  I  should  have  pronounced  them  guilty;" — 
''at  which  words  the  whole  assembly  gave  a  great  shout  of 
applause."  Such  was  the  love  of  fair  play  peculiar  to  this 
country,  and  such  the  humanity,  wisdom,  candour,  and  justice 
of  the  ancestors  to  whom,  in  this  practical  nation,  we  are  so 
fond  on  all  occasions  of  appealing.  There  can  be  no  stronger 
proof,  that  our  civilization  was  then  most  superficial,  and  that 
one  of  our  greatest  writers  was  right  in  saying,  that  we  were 
"  the  latest  barbarous,  and  the  last  civilized  or  polished  people 
in  Europe." 

The    prisoners    were   executed,    calling  upon    God    and 
angels  to  witness  their  innocence, — and  in  the  year  1687, 
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Praunce  admitted  (/),  before  a  Court  of  justice,  that  they  were 
innocent,  and  that  every  syllable  of  the  evidence  on  which 
they  were  convicted  was  false.  Among  other  peculiarities 
of  this  trial,  was  the  evidence  of  Titus  Oates.  «  My  Lord," 
said  the  Attorney  General,  «I  call  this  gentleman  to  prove 
what  examinations    Sir  E.   Godfrey   had   taken,   and   what 


(/)  ^'  An  account  of  the  proceeding  to  sentence  against  Miles  Praunce 
for  wilful  perjury,  who  was  sentenced  in  the  Court  of  King's  Bench, 
Westminster,  upon  a  conviction  by  his  own  confession,  on  the  15th  of 
June,  1686,  in  wilfully  forswearing  himself  at  the  trials  of  Robert  Green, 
Lawrence  Hill,  and  Henry  Berry,  &c.,  in  relation  to  the  murder  of  Sir 
Edmundbury  Grodfrey. 

''Miles  Praunce,  a  silversmith,  having  been,  the  last  Easter  Term, 
arrainged  upon  an  information  of  wilful  perjury,  exhibited  against  him  in 
the  Court  of  King's  Beuch,  for  wilfully  forswearing  himself  against 
Bobert  Ghreen,  Lawrence  Hill,  and  Henry  Berry,  &c.,  in  relation  to  their 
murdering  Sir  Edmundbury  Godfrey,  and  for  which,  upon  his  oath,  &c., 
they  were  executed  for  the  said  murder  at  Tyburn ;  and  he  confessing 
himself  guilty  of  the  perjury  specified  in  the  same  information,  was,  on 
Tuesday,  the  15th  of  this  instant  June,  again  brought  to  the  Court  of 
King's  Bench,  to  receive  his  sentence.  The  Court  having  a  while  con- 
sidered the  heinousness  of  the  crime,  and  putting  him  in  mind  of  it,  told 
him,  it  was  well  he  was  so  sensible  of  his  offence,  it  being  so  great  a  one, 
as  to  extend  to  the  taking  away  the  lives  of  innocent  persons,  which  did 
aggravate  it ;  though  one  that  had  before  him  been  found  guilty  of  two 
notorious  perjuries  in  that  Court,  continued  obstinate  to  the  last,  and,  for 
aught  appears,  has  not  hitherto  shewn  any  remorse.  Yet  seeing  he 
[meaning  the  prisoner]  was  sensible  of  his  crime,  and  had  confessed  it, 
Uie  Court  had  considered,  and  would  have  some  compassion  on  a  true 
penitent.  The  sentence  of  the  Court  was,  '  that  he  should  pay  a  fine  of 
100/.  to  the  King;  that  he  should  appear  before  each  Court  in  West- 
minster Hall,  &c.,  with  a  paper  upon  his  forehead,  expressing  his  crime ; 
that  on  Monday  next  he  should  stand  at  Westminster  in  the  pillory, 
between  the  hours  of  eleven  and  one,  for  the  space  of  one  hour;  on 
Wednesday  the  like,  before  the  Exchange,  and  on  the  following  Monday 
at  Charing  Cross;  and  he  was  likewise  sentenced  to  be  whipped  from 
Newgate  to  Tyburn,  and  he  to  continue  in  prison  until  all  was  performed.' 

**  Praunce,  upon  the  aforementioned  exhortation,  declared,  that  his  last 
confession  was  the  truth,  and  that  he  was  very  sensible  of,  and  sorry  for 
what  he  had  done;  upon  which  the  Court  desired  Grod  to  continue 
him  so." 
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was  his  own  opinion  of  himself  about  them  ;** — evidence  that 
was  clearly  inadmissible.  Lord  Chief  Justice. — **  Mr.  Attorney, 
I  suppose  the  use  you  make  of  it  is  this^  to  shew  that  that 
(the  taking  these  examinations)  might  be  one  of  the  motives  to 
these  persons  to  do  this  act,  because  he  was  forward  in  the 
discovery  of  the  plot" 

Att.  Gen. — "  It  is  so,  my  Lord.** 

Lord  Chief  Justice. — "  Come,  Mr.  Oates,  jwray  tell  your 
knowledge  ?" 

Oates  then  proceeded  to  give  a  long,  rambling  history  of 
conversations  between  Godfrey  and  himself. 

Att.  G«i.— "Did  he  (Godfrey)  tell  you  he  was  dogged ?*• 

Oates. — "  Yes,  he  did.     I  did  then  ask  him,**  &c. 

The  prothonotary,  Mr.  Robinson,  was  next  sworn,  to  tell 
the  jury  "  what  discourse  he  had  with  Godfrey ;"  and  he 
accordingly  gave  a  long  detail  of  Godfrey's  conversation  with 
him. 

AtL  Gen. — "  Did  he  tell  you,  Sir,  that  he  did  believe  he 
should  be  the  first  martyr?'' 

Robinson. — *'Yes,  he  did  say  upon  his  conscience  he  did 
believe  he  should  be  the  first  martyr." 

The  only  possible  object  of  such  evidence  must  have  been  to 
exasperate  the  jury. 

The  next  victims  were,  Thomas  Whitebread,  John  Fenwick, 
William  Harcourt,  John  Gavan,  Antony  Turner,  and  James 
Corker,—  all  Roman  Catholic  priests. 

Scroggs  and  North  were  the  Chief  Judges^  and  Sir  Cresswell 
Levinz  the  chief  prosecuting  counsel.  Oates  appeared  again, 
and  told  a  series  of  obvious  falsehoods ;  on  cross-examination 
he  began  to  flounder,  but  was  upheld  by  the  Court, — North, 
who  did  not  believe  one  word  (jn)  of  what  Oates  said,  desiring 

(m)  His  brother  tells  us,  that  North  ^  was  not  a  little  concerned  to  see 
men  noised  out  of  their  lives  as  the  twelve  priests  were  ;**  and  yet  he  took 
an  active  part  in  the  murder  of  these  very  men.  Is  there  on  record  any 
instance  in  any  country  of  such  infamy  in  aU  those  in  any  way  concerned 
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the  prisoDerSy  whose  lives  depended  on  proving  the  felsehood 
of  Gates's  statement,  ^'not  to  give  the   King's  witnesses  ill 
words."    The  prisoners  proved,  by  twenty-four  irreproachable 
witnesses,  that  Gates  was  at  St.  Gmers  daring  the  time,  three 
or  four  months,  that  he  had  sworn  he  was  in  England  watching 
the  plot     **  Gur  witnesses,"  said  Gavan,  *'  are  to  be  regarded 
for  their  number  and  their  innocency,  especially  since  those 
against  us  give  no  reason  nor  convincing  arguments  for  what 
they  affirm."    Scroggs  summed  up  in  his  usual  strain.     His 
first  observation  was  a  powerfid  one,  and  applied  to  a  remark 
of  one  of  the  prisoners,  who  had  said,  weakly  enough,  that 
there  was  nothing  against  them  but  talking  and  swearing. 
''Mr.  Fenwick  says  to  all  this.  Here  is  nothing  against  us  but 
talking' and  swearing.     But  for  this  he  has  been  told,  (if  it 
were  possible  for  him  to  learn),  all  testimony  is  but  talking 
and  swearing.     For  all  things,  all  men's  lives  and  fortunes,  are 
determined  by  an  oath,  and  an  oath  is  by  talking,  kissing  the 
book,  and  calling  God  to  witness  the  truth  of  what  is  said  . . . 
therefore  what  a  vain  thing  is  it  in  Mr.  Fenwick  to  seem  to 
triumph  by  saying,  '  there  is  nothing  against  us  but  talking 
and  swearing.'    There  is  nothing  against  them  but  evidence 
and  proof  of  men  upon  oath,  and  their  reasons,  the  truth  is, 
are  very   trifles;  they   defend  their  lives  as  they  do  their 
religion — with  weak  arguments  and  fallacious  reasons."     He 
then,  after  repeating  Gates's  evidence,  says,  "  But,  say  they, 
this  is  but  talking  and  swearing — very  fine  I  and  the   St 

in  the  administration  of  juBtice  ?  In  this  case  North  browbeats  and 
interrupts  the  prisoners,  whom  he  knew  to  be  innocent,  and  encouragc^s 
the  perjured  murderer,  who  was  endeavouring  to  take  away  their  lives. 
Do  not  the  worst  ruffians  and  the  blackest  crimes,  openly  committed  in 
heat  of  blood  or  under  strong  temptation,  bleach  before  such  cold  blooded, 
cowardly,  calculating,  selfish  wickedness  ?  And,  to  complete  his  character, 
this  is  the  man  who  was  so  much  annoyed  at  the  story,  that  he  had  ridden 
a  rhinoceros  to  Westminster  Hall.  If  he  had  done  nothing  worse,  he 
would  not  have  been  on  a  level  with  some  of  the  worst  characters  in 
history. 

y2 
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Omer  youths'  (who  had  given  evidence  for  the  prisoners)  is 
talking  but  not  swearing  (n) :  ay,  but  then  their  numbers  are 
not  so  many.  That,  gentlemen,  I  leave  to  you,  for  both  canm^ 
be  true, — the  testimony  of  Mr.  Oates  and  the  witnesses  that 
he  had  to  back  himself  withal,  and  to  prove  himself  incon- 
sistent with  what  the  young  men  say,  that  he  was  at  Su 
Omere."  ''  I  am  glad  to  see  a  gentleman  here  whose  fisioe  I 
never  saw  before,  and  that  is  Mr.  Dugdale."  And  then  to 
inflame  the  prejudices  of  those  he  was  addressing,  **  I  will 
challenge  all  the  papists  in  England  to  satisfy  any  man  that 
hears  me  of  one  piece  of  evidence,  which  will  turn  every 
man's  heart  against  the  papists ;  if  so  be  they  murdered  Sir 
Edmundbury  Godfrey,  the  plot,  even  by  that,  is  in  a  great 
measure  proved  upon  them  by  that  bare  murder."  Here  one 
of  the  prisoners  remarks,  ^^It  is  not  alleged  against  us." 
C  J.  Scroggs. — "It  is  evidence  of  the  plot  in  general."  The 
Chief  Justice  then  repeats  and  insists  on  the  miuder  of 
Godfrey,  which  had  no  more  to  do  with  the  case,  against 
those  whom  he  was  trying,  than  the  murder  of  Thomas  a 
Beckett. 

The  following  passage  from  his  charge  is  more  like  what 
(mutatis  mutandis)  might  have  been  bellowed  by  some  raving 
priest,  in  the  days  of  the  League,  from  a  pulpit  in  Paris,  than 
what  should  have  been  uttered  by  a  judge  assisting  a  jury  to 
distinguish  between  truth  and  falsehood  (o): — 

**  We  have  a  testimony  that,  for  promoting  your  cause,  yoa 
would  not  stick  at  the  Protestants'  blood.  You  b^^  with 
Sir  E.  Godfrey,  but  who  knows  where  you  would  have  made 
an  end  ?    It  was  this  one  man  you  killed  in  his  person,  but 

(n)  Because  the  witnesses  for  the  prisoner  could  not  be  sworn  in  this 
practical  country. 

(o)  And  it  should  be  recollected,  that  all  these  murders  were  commhted 
bj  Scroggs,  and  assented  to  bj  North,  solelj  for  the  sake  of  place  and 
profit.  Scroggs  was  not  blinded  bj  fanaticism ;  North,  as  his  brother 
tells  us,  disbelieved  the  witnesses. 
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in  effigy  the  whole  nation.  It  was  in  one  man's  blood  your 
bands  are  embrued ;  but  your  souls  were  dipt  in  the  blood  of 
us  all.  This  was  a  handsel  only  of  what  was  to  follow ;  and 
so  long  as  we  are  convinced  you  killed  him,  we  cannot  but 
believe  you  would  also  kill  the  King.  We  cannot  but  believe 
you  would  make  all  of  us  away  that  stand  in  the  way  of  your 
religion, — a  religion  which,  according  to  what  it  is,  you  would 
bring  in  upon  us,  by  a  conversion  of  us  with  blood,  and  by  a 
baptism  with  fire.  God  keep  our  land  from  the  one,  and  our 
city  from  the  other  I" 

He  consummates  his  iniquity  by  reminding  the  jury,  that 
other  juries  had  convicted  on  the  same  evidence,  and  that  to 
acquit  the  prisoners  would  be  to  falsify  former  verdicts.  The 
prisoners  shared  the  fate  of  their  predecessors,  and  were  all 
convicted.  All  the  infamy  of  this  proceeding  does  not  rest 
upon  ScroggB  or  the  juries;  the  people  claim  their  share. 
In  Langham's  trial,  which  followed  these,  Lord  Castlemain 
(who  afterwards  escaped  so  narrowly  himself)  thus  addressed  the 
Bench,  **  My  Lord,  I  come  to  wait  upon  your  liordsliip  and 
the  Court,  to  give  you  an  account  that  some  of  the  witnesses 
that  were  summoned  for  the  prisoners  are  so  beaten  and  abused 
without  that  they  dare  not  come  to  give  evidence,  for  fear  of 
being  killed."  The  judges,  of  course,  professed  the  greatest 
indignation,  and  went  on  with  the  work  of  death.  Oates 
had  been  detected  on  another  point.  He  had  sworn  that 
fifty  people  had  met  together  in  a  room  in  a  particular 
tavern.  The  mistress  of  the  tavern  stated  that  there  wsis 
not  a  room  in  it  that  would  hold  twenty  people,  and 
that  she  had  never  seen  Oates  in  her  life.  Langham 
again  attacked  Oates  on  the  evidence  he  had  given  at 
Ireland's  trial:  North,  Scroggs,  Pemberton,  all  interfered. 
NortL — '^It  is  not  fit  he  should  be  examined  about  it." 
Pemberton. — **  This  is  a  foreign  matter ;  it  cannot  be  here." 
Scroggs. —  '^  He  has  given  you  no  occassion  to  ask  this  question 
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at  this  trial  ...  Do  jou  think  it  reasonable  that  Mr.  Gates 
should  be  examined  in  your  trial  concerning  what  he  said  of 
Ireland  being  here  in  Aogust."  Now  all  this  eagerness  was 
shewn  to  prevent  the  manifest  perjuries  of  Oates  from  being 
brought  home  to  the  recollection  of  the  jury.  Langham 
attempted  again  to  shew  that  Oates  must  have  perjured 
himself  when  he  swore  that  he  had  been  out  of  purse  six  or 
seven  hundred  pounds.  Scroggs  again  prevents  him,  '*  Look 
youy  he  gives  you  an  answer  to  which  he  is  not  the  least 
bound ;  he  says  he  is  out  seven  hundred  pounds :  that  is  not 
any  evidence,  nor  is  the  jury  to  notice  it  Would  you  have 
him  give  us  an  account  how  he  came  by  that  money  ?**  ''  My 
Lord,"  said  the  prisoner,  *<  I  ask  the  question  for  this  reason, 
if  he  was  so  indigent,  it  cannot  be  imagined  that  any  man 
would  trust  him  with  such  a  sum  unless  to  give  evidence." 
Langham  offered  to  prove  that  Bedloe  had  peijiued  himself, 
by  the  Journal  of  the  House  of  Lords:  this  evidence  was 
rejected.  North. — **Can  you  think  that  can  be  used  as 
evidence  here  ?" 

Scroggs  puts  questions  to  Langham  during  his  defence; 
and  when  he  insists  on  the  witnesses  whom  he  had  brought  to 
prove  the  perjury  of  Oates,  North  (who  seems  hitherto  to 
have  escaped  much  of  the  infamy  that  is  his  due),  in  order  to 
destroy  the  life  of  a  man  whom  he  knew  to  be  innocent, 
interrupts  him  with  the  remark,  ^*  They  are  all  papists,  and 
speak  in  a  general  cause;"  an  observation  that  shews  that 
humanity  did  not  prevent  him  firom  taking  as  active  a  part  as 
Scroggs  in  the  murders  that  were  every  day  committed. 
Scroggs  sums  up,  replying  upon  every  point  of  the  prisoner ; 
telling  the  jury  that  Catholics  were  not  to  be  believed, — ^but 
admitting  that,  if  they  could  be  believed,  Langham  was  inno- 
cent :  '^  It  is  true,  if  we  were  certain  that  what  these  young 
men  spoke,  were  indeed  so  as  they  say,  it  is  impossible  for 
Mr.  Oates's  testimony  to  be  believed.     If  I  were  satisfied  that 
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really  and  truly  Mr.  Oates  was  not  here,  I  could  no  longer 
confide  in  the  man,  nor  find  Mr.  Langham  guilty."  After 
this  he  says,  <'God  defend  that  innocent  blood  should  be 
shed !  but  God  defend  us  firom  popery  and  firom  popish  plots, 
and  from  the  bloody  principles  of  papists  I  For  I  must  tell 
you  the  plot  is  proved  as  plain  as  the  day,  and  that  by  Oates ; 
and,  further,  Oates's  testimony  is  confirmed  by  that  which 
never  can  be  answered."  North  then  interfered  to  strengthen 
the  tesdmony  of  Oates,  which  he  knew  to  be  false,  by  putting 
in  a  document  which  he  knew  was  not  evidence.  This  was  a 
letter,  in  the  hand  of  a  Mr.  Petre,  found  among  another  man's 
papers,  not  addressed  to  any  one,  and  never  sent.  Where  is 
the  moral  diflTerence  between  North  and  a  man  committing 
murder  for  hire  ?  Langham  was  found  guilty,  and  Jeffreys, 
then  Recorder,  passed  sentence  on  him  and  Whitehead,  and 
the  rest.  Jeffreys  was  a  man  far  inferior  in  ability  to  Scroggs, 
and  owed  his  importance  to  nothing  but  a  wickedness  unri- 
valled even  in  that  age,  which  makes  him  an  exception  to  the 
common  course  of  nature  and  humanity. 

Hitherto  the  triumph  of  Oates  and  his  accomplices  had  not 
been  intemipted.  But  the  tide  was  soon  about  to  turn. 
Scroggs  had  received  a  hint  {p)  that  his  activity  in  procuring 
convictions  was  by  no  means  likely  to  secure  the  favour  of  his 
Sovereign ;  and  the  protestations  of  innocence  firom  so  many 
dying  victims,  as  well  as  the  gross  improbabilities  and  obvious 
contradiction  in  Oates's  story,  began  to  produce  some  effect,  even 
upon  the  obtuse  understandings  of  the  English  vulgar — ^a  word 
that  included  then,  as  it  does  now  (q),  many  of  the  great  as  well  as 
of  the  small  among  us.  The  first  check  that  Oates  and  Bedloe  met 

(/>)  North*8  Examen,  p.  568.  **  The  occasion  of  his  (Scroggs)  con- 
TersiOQ  was  this.  Scroggs  asked  North,  as  thej  were  coming  together 
from  Windsor,  if  ShaAesbury  had  really  any  interest  with  the  King  ?  No 
more,  said  North,  than  your  footman  has  with  you.  This  sunk  into  the 
man,  and  quite  altered  the  ferment,  so  he  was  from  that  time  an  altered 


man.** 


(q)  **  Both  the  great  vulgar,  and  the  small.** 
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with  was  on  the  trial  of  Sir  George  WakemaOy  the  Queen's  Phju- 
cian.  It  is  true  that  Oates  outdid  himself  in  the  fiilsehoods  which 
he  attested  on  that  occasion.  He  swore  that  the  poor  Qoeen  had 
conspired  to  destroy  her  husband,  and  had  smiled  upon  him 
(Oates),  supposing  him  leagued  with  the  assassins  while  he  was 
waiting  in  her  antechamber.  He  contradicted  himself  repeatedly 
as  to  his  knowledge  of  Wakeman's  handwriting ;  and  it  was 
proved  by  the  evidence  of  a  Protestant  witness.  Sir  Philip 
Lloyd,  that  Oates  had  said,  long  after  the  time  when  he 
described  himself  as  privy  to  the  plot,  before  the  Privy 
Council,  "  God  forbid  I  should  accuse  Sir  Geoi^,  for  I  know 
nothing  against  him."  When  called  upon  to  explain  this 
language  he  accounted  for  it  by  saying,  that  he  was  quite 
exhausted  with  fatigue.  This  answer  had  served  his  purpose 
before,  but  now  it  was  unavailing.  The  jury  acquitted  Sir 
George  Wakeman.  Sir  Thomas  Gascoigne,  an  aged  gentle- 
man of  Yorkshire,  also  escaped,  in  spite  of  the  savage  efforts 
of  Serjeant  Maynard,  and  of  three  judges,  Jones,  Dolben  and 
Pemberton,  to  take  away  his  life.  The  Earl  of  Castlemaine 
was  next  acquitted,  and  his  trial  contains  a  decision,  to  the 
grotesque  absurdity  of  which  (though  surpassed  by  another 
case  which  I  shall  quote  presently)  Rabelais,  in  his  wildest 
mood,  has  never  reached,  nay,  even  the  gravity  of  those  whom 
Meeson  and  Welsby  have  made  immortal,  has  but  seldom 
attained  to  such  a  height.  A  wretch  called  Dangerfield,  who 
had  been  whipped,  pilloried,  convicted  of  passing  false  coin, 
and  of  other  felonies,  was  produced  against  Lord  Castlemaine. 
The  prisoner  objected  that  his  evidence  could  not  be  received. 
*<  My  exception  is,  that  he  was  convicted  of  felony,  that  he 
broke  prison,  and  was  outlawed ;  besides  this,  he  is  a  stigma- 
tick,  has  stood  in  the  pillory,  and  was  burnt  in  the  hand." 
The  facts  were  not  denied  or  disputed  by  the  opposite  counsel, 
but  they  produced  a  pardon  for  some  offences,  and  his  burning 
in  the  hand  as  an  answer  to  others,  and  contended  that  the 
parchment  and  wax  of  the  one,  and  the  mark  made  by  the 
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Other,  removed  the  moral  objection  to  his  evidence.  Uoiv  the 
King's  arms,  and  the  burning,  produced  veracity,  the  counsel 
did  not  state.  Even  Scroggs  seemed  a  little  scandalized. 
**  A  pardon  does  not  make  a  man  an  honest  man ;  it  takes  off 
reproaches."  The  point  was  about  to  be  argued,  when 
Scroggs,  who  wished  the  prisoner  to  escape,  and  thought  that 
delay  might  injure  him,  suggested  that  he  should  object  to  the 
credibility  of  Dangerfield,  and  not  to  his  admissibility  as  a 
witnessf,  and  his  remark  shews  the  kind  of  witness  employed 
without  scruple  by  the  Maynards  and  the  Jones's,  **  if  he  be 
capable  of  being  a  witness,  supposing  it  so,  yet  I  must  say  you 
may  give  in  the  evidence  of  every  record  of  conviction  of  any 
sort  of  crimes  that  he  has  been  guilty  of,  and  they  shall  be 
read.  They  say,  last  day  (he  had  given  evidence  before), 
THERE  WERE  SATEEN;  if  they  were  an  hundred  they  should 
be  read  against  him,  and  they  shall  all  go  to  invalidate  the 
credit  that  is  to  be  given  to  any  thing  he  can  swear."  Then 
followed  a  discussion  which  Hottentots  or  Samoyedes  might 
blush  to  read  in  their  judicial  annals  as  to  the  effect  of  a 
pardon.  Justice  Jones  makes  a  remark  quite  worthy  of  the 
argument,  **a  pardon  makes  him  liber  et  legalis  homo,  for  if  a 
man  may  waffe  battel/  (a.d.  1680)  he  is  liber  et  legalis  homo." 
Jefireys,  the  Recorder,  whose  thirst  for  innocent  blood  was 
awakened,  remarks,  ''My  Lord  Hobart  Bays (jj\  a  pardon 
takes  away  the  guilt  ;^  Scroggs  exclaims,  with  much  reason, 
'*  It  takes  away  guilty  so  far  as  he  shall  never  be  questioned^ 
but  it  does  not  set  a  man  as  if  he  had  never  offended.  It 
cannot  in  reason  be  said  a  man  guilty  of  perjury  is  as  if  be 
had  never  been  peijuied."   Then  another  of  the  judges  returns 

(q)  This  was  the  sage  who  remarked,  that  special  demurrers,  that  is, 
objections  that  ex  vi  termini  have  nothing  to  do  with  the  merits  of  a  case, 
and  that  may  rain  the  most  honest  snitor  without  any  fault  of  his,  ^  exist 
that  the  law  may  be  an  art  ;**  which  is,  perhaps,  the  reason  why  they  were 
so  anxiously  preserved  by  the  Law  Reformers,  1830,  who,  I  suppose, 
were  called  reformers  for  the  same  reason  that  the  Greeks  called  the 
Furies  **  Eumenides/* 
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to  the  fiivoorite  cant,  **  no  man  can  wage  battel  but  be  that  is 
liber  et  legalis  homo."  The  Solicitor  Geaeral  exdaims,  in 
great  delight,  ''here  is  a  book  that  sajs  he  diall  wage  batteL* 
In  the  mean  time,  Scroggs  made  some  Teiy  severe  remarks 
on  the  witnesses.  Brother  Raymond  was  sent  to  consult  the 
Coart  of  Common  Pleas, — the  result,  than  which  Moliere 
has  described  nothing  more  exquisitely  ridiculous*  was  thus 
announced.  I  quote  it  at  length,  as  it  shews  (for  it  continued 
substantially  to  be  the  law  to  our  own  time),  what  is  the 
effect  of  allowing  attomies  to  make  judges  and  judges  to 
make  law. 

Lord  Chief  Juttice. — ''  I  will  tell  you  what  my  brethren's 
opinions  are;  he  hath  pot  to  them  on  both  accounts,  that  he 
was  convicted  of  felony,  and  burnt  in  the  hand  for  it;  that  he 
was  outlawed  for  felony,  and  hath  a  general  pardon.  They 
say  they  are  of  opinion,  that  a  general  pardon  would  not 
restore  him  to  be  a  witness  after  an  outlawry  for  felony, 
because  of  the  interest  that  the  King's  subjects  have  in  him. 
But  they  say  further,  that  where  a  roan  comes  to  be  burnt  in 
the  hand,  there  they  look  upon  that  as  a  kind  of  a  more 
general  discharge  than  the  pardon  alone  would  amount  to,  if 
he  had  not  been  burnt  in  the  hand.  They  say,  if  he  had  been 
convicted  of  felony^  and  not  burnt  in  the  hand,  the  pardon 
usotdd  NOT  have  set  him  uprigld  ;  but  being  convicted  and  bubnt 
IN  THE  HAND,  they  suppose  he  is  a  witnessJ"  (s) 

Who  can  help  exclaiming  with  the  great  orator,  ^*  tame  and 
feeble  Cervantes !"  and  this  principle  would  be  law  now  had 
not  Lord  Denman  by  an  act  of  Parliament,  which  adds  to  the 
many  claims  he  has  upon  the  gratitude  and  admiration  of  the 
country,  put  an  end  to  a  doctrine  so  revolting  to  common 
sense.  The  reader  will  not,  I  hope,  suppose  that  the  absurdity 
on  which  I  insist,  is  that  of  excluding  or  admitting  the  wit- 
ness— arguments  may  be  urged  on  either  side — I  own  that,  in 
my  opinion,  the  argument  that  admits  the  evidence  outweighs 

(«)  State  Trials,  vol.  7,  p.  1089. 
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▼erj^  much  those  by  which  it  was  excladed.  But  to  say  that 
the  question  whether  the  witness  is  to  be  depended  on  or  not, 
turns  upon  the  single  pcnnt  of  whether  a  red  hot  poker  has  been 
applied  to  a  particular  part  of  his  body  is  such  preternatural  folly 
that  whatever  may  have  been  argued  among  schoolmen,  nobody 
but  an  English  lawyer  could  in  civil  life  have  been  found  so 
insensible  to  ridicule^  as  to  defend  or  act  upon  it  (f). 

Castlemaine  was  acquitted  The  judges  gave  him  clearly 
to  understand  before  the  summing  up  that  he  was  safe. 
Scroggs  told  the  jury  that  two  witnesses  were  necessary  to 
establish  the  charge,  and  that  if  they  did  not  believe  Danger- 
field  there  would  be  but  one.  *'  I  am  of  opinion,"  he  said, 
*^(but  if  my  brother's  opinions  are  otherwise,  I  would  wil- 
lingly be  contradicted  in  this  matter),  that  there  is  but  one 
witness,  if  you  only  believe  one,  and  I  am  sure  one  is  not 
sufficient"  With  regard  to  Oates,  he  told  the  jury,  '*  that  they 
were  to  weigh  matters  among  themselves,  as  they  carry  proba- 
bility or  not,  or  else  the  confidence  of  a  swearer  shall  take 
away  any  man's  life."  He  then  points  out  the  improbabilities 
of  what  Oates  had  said,  ending  with  '^  how  far  this  oath  is  to 
be  taken  or  not  I  leave  to  your  consideration,"  '*  nothing 
infamous  is  proved  against  Mr.  Oates."  As  to  Dangerfield, 
**  they  have  produced  against  him  six  enormous  Crimea  Had 
Dangerfield  only  been  concerned  in  this  treason,  and  so  come 
in  as  a  witness,  I  should  have  thought  him  a  very  competent 
witness,  but  they  prove  crimes  of  another  sort  and  nature,  and 
whether  the  man  of  a  sudden  be  become  a  saint  by  being  made 
a  witness,  I  leave  that  to  you  to  consider."  Such  a  summing 
up  would  have  saved  many  an  innocent  victim. 

Meanwhile,  how  completely  the  most  ordinary  dictates  of 
good  nature,  good  sense,  and  probity,  were  trampled  on  by  the 

(/)  6  &  7  Vict.  c.  87.  The  doctrine  stated  in  the  text  was  firmly 
established  by  Lord  Holt,  Crosby^s  case.  See  Fhillipps  and  Amos, 
p.  23 ;  Bentham's  Works,  vol.  7,  p.  436. 
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public  men  of  that  day,  may  be  judged  of  fironi  the  anecdote  (r) 
Sir  W.  Temple  relates  of  Halifiix,  who,  though  I  think  an 
eloquent  writer  has  exaggerated  his  merits,  was  undoubtedly 
a  man  fiu*  superior  in  virtue  and  talent  to  most  of  his  contem- 
poraries :  ^*  Lord  Hali&x  and  I  had  so  sharp  a  debate  at  Lord 
Sunderiand's  lodgings,  that  he  told  me  if  I  would  not  concur 
in  points  necessary,  he  would  tell  everybody  I  was  a  papist; 
and  upon  his  affirming  that  the  pht  must  be  handled  a*  if  it  were 
true,  whether  it  were  so  or  not,  in  those  points  that  were  so 
generally  believed  by  dty  and  country,  as  well  as  both  Houses, 

I  replied  with  some  heat,  that I  would  have  nothing 

to  do  with  it;  in  other  things  I  would  be  content  to  join  them." 
Now,  the  cause  of  dispute  was  this ;  there  was  a  law  (w)  of 

(v)  Memoirs,  p.  506 ;  Works,  toL  2,  Sva  ed^  1770.    He  is  Pope*8 
Bufo  and  Drjden's  AdrieL    Pope  says  of  his  coodiict  to  Dry  den, — 

^  Dryden  alone,  what  wonder,  came  not  nigh, 
Dryden  alone  esci^ped  his  judging  eye ; 
Yet  still  the  great  have  kindness  in  reserve, 
He  helped  to  bnry  whom  he  helped  to  starve.** 
(w)  '*  And  be  it  farther  enacted  bj  the  aathoritj  aforesaid,  that  it  shall 
not  be  lawful  to  or  for  any  Jesuit,  seminary  priest,  or  other  such  priest, 
deacon,  or  religious  or  ecclesiastical  person  whatsoever,  bdng  bom  within 
this  realm,  or  any  other  her  Highness  dominions,  and  heretofore  since  the 
said  feast  of  the  nativity  of  St.  John  Baptist,  in  the  first  year  of  her 
Majesty's  reign,  made,  ordained,  or  professed,  or  hereafler  to  be  made, 
ordained,  or  professed,  by  any  authority,  or  jurisdiction  derived,  chal- 
lenged, or  pretended  from  the  see  of  Rome,  bj  or  of  what  name,  titie,  or 
d^;ree  soever  the  same  shall  be  called  or  known,  to  come  into,  be,  or 
remain  in  any  part  of  this  realm,  or  any  other  her  Highness  dominions, 
after  the  end  of  the  same  forty  days,  other  than  in  such  special  cases,  and 
upon  such  spedal  occasions  only,  and  for  such  time  only,  as  is  expressed 
in  this  act ;  and  if  he  do,  that  tiien  every  such  offence  shall  be  taken  and 
adjudged  to  be  high  treason ;  and  every  person  so  offending  shall  for  his 
offence  be  adjudged  a  traytor,  and  shall  suffer,  lose,  and  forfeit,  as  in  case 
of  high  treason.**    27  £liz.  c.  2. 

This  is  an  admirable  commentary  on  Mr.  Southey*8  grave  declaration, 
that  **the  Church  of  England  is  clear  of  persecution  as  regards  the 

Romanuts.**    This  continued  to  be  the  law  till  the  31  Geo.  3,  c.  32, 

a  curious  monument  of  legislative  wisdom  for  a  practical  people.  East^s 
Pleas  of  the  Crown  ;  Bnrke*s  Speech  at  Bristol. 
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Elizabeth,  passed  in  a  time  of  real  conspiracies  and  most  immi- 
nent danger,  by  which  every  native  Roman  Catholic  priest  in 
England  was  liable  to  death  as  a  traitor.  This  law  had  never  been 
abrogated,  but  it  had  been  suffered  to  sleep  in  a  country  where 
the  Ring's  mother,  the  King's  brother,  and  the  Ring's  wife  were 
known  Catholics.  It  was  proposed  by  Halifax,  in  order  to  gain 
popularity  for  the  government,  that  the  Roman  Catholic  priests, 
who  were  living  in  full  security,  should  be,  without  notice  or  warn- 
ing of  any  kind,  seized  and  punished  under  that  law.  Temple, 
accustomed  to  despotic  governments,  was  shocked  at  such  enor^ 
mous  cruelty,  which  no  heathen  emperor,  in  struggling  against 
what  he  considered  a  dangerous  innovation,  ever  surpassed,  and 
which  it  wasnowproposed  toezercise  againstthe  teachers  of  a  reli- 
gion still  professed  by  the  majority  of  Christian  Europe,  and  not 
much  more  than  a  century  ago  (to),  the  Creed  of  England  itself. 
Temple  said,  **  that  such  a  measure  was  wholly  unjust,  without 
giving  the  priests  public  notice  by  proclamation  to  be  gone, 
or  expect  the  penalties  of  the  law,  within  a  certain  time." 
Much  of  his  life  had  been  passed  abroad,  and  he  was,  though 
by  no  means  a  man  of  romantic  virtue,  confounded  at  the 
brutality,  wickedness,  and  reckless  uijustice  of  English  pro- 
ceedings.    But  his  proposal   was    rejected  (x),    and  several 

(it)  **  Her  house  not  antient,  whatso^er  pretence 
Her  clergy  heralds  make  in  her  defence ; 
A  second  century  not  half  way  run, 
Since  the  new  honours  of  her  blood  begun.** 
(x)  In  consequence  of  this  infernal  policy,  a  persecution  was  set  on  foot 
against  the  Catholics.    Charles  Heme  was  tried  at  Hereford  Assizes  for 
being  a  popish  priest,  under  the  27  Eliz.  c.  2.    No  other  charge  was 
brought  or  proved  against  him.    Scroggs  summed  up  fairly  enough, 
saying,  "  I  would  not  shed  innocent  blood,  neither  would  I  let  a  popish 
priest  escape.**    He  was  acquitted.    David  Lewis  was  tried  for  the  same 
offence  before  Judge  Atkyns,  at  Monmouth.    Atkyns  is  the  man  who 
received  so  severe  a  rebuke  from  Lord  Stafford ;  and  on  this  occasion  he 
conducted  himself  to  the  prisoner  with  the  greatest  brutality.    Lewis 
proved  that  two  of  the  witnesses  against  him  had  said  they  would  wash 
their  hands  in  his  blood,  and  make  a  pottage  of  his  head.    He  was  con- 
victed and  executed.    State  Trials,  vol.  7,  p.  259.    Andrew  Bromwick 
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priests  were  executed  as  traitors  shnply  for  performing 
Christian  rites.  When  such  was  the  conduct  of  the  accom- 
plished Halifox,  who  could  not  plead  the  study  of  the  law  as 
his  excuse,  can  we  wonder  at  the  acts  of  the  bestial  Scroggs, 
and  the  earthworm  North  ?  they  were  not  so  criminal  aa  he : 
the  ruling  motive  of  all  alike  was  that  selfishness  which  is,  and 
has  ever  been,  in  this  island  as  it  was  in  Carthage,  the  bane  of 
private  and  public  life,  which  most  public  men  profess,  and 
some  write  moral  treatises  to  defend,  and  each  pursued  according 
to  the  fiiculties  that  God  had  given  htm^  with  more  or  less 
regard  to  decency,  the  objects  which  that  selfishness  pointed 
out 

The  English  reign  of  terror  was  not  yet  over;  the  public 
thirst  of  blood  was  not  yet  slaked;  one  more  victim  was  still 
to  fiill  a  martyr  to  the  barbarous  delusion  of  some,  and  to  the 
unexampled  wickedness  of  others.  Hitherto  juries  had  been 
the  chief  instruments  employed,  but  that  every  class  might 
participate  in  the  crime,  that  the  infiuny  might  in  the  fullest 
sense  of  the  word  be  national,  the  peers  were  those,  who,  sent 
to  the  scafibid,  on  evidence  quite  as  absurd  as  any  on  which 
the  mobs  of  Paris  acted  during  the  Revolution,  not  false  only, 
but  self-destructive  and  ridiculous,  and  completely  refiited,  a 
man  whom  any  assembly  might  have  been  proud  to  number 
among  its  members.  This  was  Lord  Stafford.  The  fitte  of 
this  nobleman  illustrates  most  entirely  the  assertion,  that  in  no 
despotic  country  of  Europe,  was  innocence  a  more  impotent 
defence  than  in  England  during  the  reign  of  the  Stuarts^  and 
under  the  doctrines  of  the  English  law.  Lord  StafiPcMd,  on 
the  25th  of  October,  1678,  informed  the  House  of  Peers,  that 

and  William  Aikyna  were  convicted  at  Stafford  of  being  priests,  and 
executed.  So  was  William  Plessington,  at  Chester.  So  waa  Franctf 
Johnson,  at  Worcester,  1679.  Lionel  Anderson,  William  Bnssel,  Charles 
Parrj,  Heniy  Starkej,  James  Corker,  William  Marshal,  Alexander 
Lannden,  suffered  for  the  same  offence,  1680.  State  Trials,  voL  7,  p.  871. 
But  how  can  one  wonder  at  the  crueltj  and  profligacy  of  the  lawyers  in 
that  age,  who  bore  a  part  in  carrying  such  laws  into  execution  ? 
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having  heard  of  a  warrant  issued  for  his  apprehension,  he 
thought  it  right  to  surrender  himself  for  triaL  Nearly  two 
years  after  his  imprisonment  began,  (April  7,  1680),  Lord 
Rnssell,  md  other  members  of  the  House  of  Commons^  pre- 
sented articles  of  impeachment  against  him.  The  charge 
against  him  was  the  same  that  had  been  brought  against  the 
other  victims  of  Oates, — a  traitorous  conspiracy  to  destroy  the 
government  and  to  murder  the  Kii^. 

His  trial  b^an  before  the  whole  body  of  the  House  of 
Peers,  of  whom  the  Earl  of  Nottingham  was  Lord  High 
Steward,  on  the  30th  of  November,  1680.  Maynard  (y)  opened 
the  case  on  behalf  of  the  (yommons,  in  an  unfair  and  wicked 
speech.  He  was  followed  by  Sir  Francis  Winnington  and 
Treby.  The  managers  divided  the  evidence  into  two  branches ; 
that  relating  to  the  general  plot,  and  that  relating  to  the  plot 
in  which  Lord  Stafford  was  supposed  to  be  more  imme- 
diately concerned.  The  witnesses  called  were,  Smith,  Dug* 
dale,  Praunce,  Dennis,  Tennison,  Oates,  and  Turberville. 
Every  law  and  rule  of  evidence  was  violated  during  a  great 
part  of  their  examination,  as  is  shewn  by  the  admission  of 
the  documentary  evidence,  namely,  the  records  of  the  convic- 
tion of  Coleman,  Ireland,  Perkins,  Grove,  and  others,  for  high 
treason,  other  convictions  for  the  murder  of  Godfrey,  a  copy  of 
a  conviction  for  endeavouring  to  suborn  Bedloe  to  retract  his 
evidence,  and  of  another  conviction  of  two  persons  for  con- 
spiring to  asperse  Oates  and  Bedloe ;  of  course  on  the  principles, 
then  well  understood,  of  our  law,  none  of  these  documents  should 
have  been  admitted.  Jeffi^ys,  though  his  coarseness  was  greater, 
seldom  carried  out  the  genuine  brutality  of  the  English  bar  of 
that  day  farther  than  Jones  and  Maynard.  When  the  aged 
prisoner,  whom  the  humanity  of  the  English  law  deprived  of 
counsel,  except  on  matters  of  law,  requested  that  his  counsel 
might  stand  near  him,  to  argue  any  point  that  might  arise,  these 
men,  worthy  of  the  school  of  Coke,  insisted  that  they  should 

(y)  ^  In  legal  murder  none  to  deeply  read." 
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stand  within  hearing,  not  within  prompting,  lest  they  might 
suggest  anything  beneficial  to  the  prisoner.  ^*  When  there  is 
eause,"  said  the  High  Steward,  ^'  take  the  exception."  Lord 
Stafford,  at  the  close  of  the  first  day,  asked  for  the  depositions 
of  Oates,  Dugdale,  and  Turberville,  that  he  might  compare 
them  with  the  evidence  they  had  given.  This  simple  request, 
founded  on  the  plainest  justice,  was  opposed  by  Maynaitl  and 
his  colleagues.  Lord  Stafford,  much  exhausted  by  his  laboors, 
requested  the  respite  of  a  day  to  refresh  his  strength  and  to 
examine  his  papers.  This  was  opposed  by  the  managers  for 
the  Commons,  and  ultimately  refused  by  the  Court.  Ccm- 
demnation  without  trial  would  have  been  quite  as  just  a 
proceeding. 

Dugdale  was  contradicted,  and  his  character  proved  infa- 
mous, by  the  most  unexceptionable  testimony.  Sir  Walter 
Bagot,  a  county  member,  the  bearer  of  a  name  as  ancient 
as  the  oaks  on  his  estate,  in  whose  blood  afiection  to  the 
English  Church  has  run  pure  to  the  present  age,  proved 
that  Dugdale  had,  when  brought  before  him  as  a  magistrate 
at  Stafford,  long  after  the  time  when  he  described  himself 
conscious  of  the  prisoner's  guilt,  utterly  denied  all  knowledge  of 
the  plot  Similar  testimony  was  brought  against  the  other  wit- 
nesses. But  their  evidence  was  such  an  affront  to  reason  that 
no  reasonable  and  honest  man  would  attend  to  it,  and  on 
those  who  did  attend  to  it  demonstration  of  its  falsehood 
would  be  flung  away.  The  conduct  of  the  audience  was  in 
keeping  with  the  rest  of  the  scene.  The  spectators  shouted, 
and  assaulted  the  witnesses  for  the  prisoner,  and  interrupted 
the  proceedings  with  yells  of  applause  and  laughter.  The 
Lord  Steward  remonstrated.  Lord  Stafford  said,  **  I  thought 
I  was  in  a  Court  of  justice,  and  not  at  a  cock-pit  or  in  a 
theatre."  The  managers  persevered  in  their  insolent  and 
brutal  conduct  The  prisoner  made  an  admirable  defence. 
A  judge,  one  Atkyns,  remarked,  in  giving  his  opinion  on  a 
point  of  law,  that  he  gave  it  in  that  way  lest,  if  Lord  Stafford 
was  acquitted,  the  verdicts  already  given,  on  the  evidence  of 
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Oates,  Dagdale,  and  others^  should  seem  erroneous.  ''The 
connequence  would  be,  my  Lords,"  said  this  true  specimen  of 
a  lawyer  of  those  days,  **  that  those  persons  who  were  executed 
on  those  judgments  have  suffered  illegally.''  He  received  from 
the  aged  prisoner  a  graye  and  dignified  rebuke ;  ''  I  hear  a  strange 
position ;  I  never  heard  the  like  before.  It  is  an  argument 
which  I  hope  will  not  weigh  with  your  Lordships ;  for  it  is 
better  that  a  thousand  persons  who  are  guilty  should  escape, 
than  that  one  innocent  person  should  suffer, — ^much  more, 
then,  that  it  should  not  be  declared  that  such  a  judgment 
was  not  well  given.  I  say  nothing  as  to  the  rest,  but  this 
struck  with  me.  I  am  sorry  to  hear  a  judge  say  any  such 
thing,  and  though  I  am  in  such  a  weak  and  disturbed  condi- 
tion, I  assure  your  Lordships  my  blood  rises  at  it"  More 
injustice  was  yet  to  be  done ;  and  the  annals  of  the  first 
Court  of  England  were  to  be  sullied  by  an  act  of  brutality,  of 
which  the  ruffians,  who  sent  their  victims  to  the  guillotine  in 
cartloads,  would  have  been  ashamed,  and  of  which  they  were 
certainly  never  guilty.  The  prisoner,  almost  sinking  under 
his  many  years  and  trying  difficulties,  with  many  apologies, 
saying  that  the  shoutings  and  hootings  of  the  rabble  had  so 
disordered  him  that  he  hardly  knew  what  he  said  or  did,  asked 
that  the  derk  might  read  a  paper  while  he  rested  for  a  short 
time.  His  request  was  opposed  by  those  who  represented 
an  English  House  of  Commons,  and  refused  by  an  English 
House  of  Lords.  Lord  Stafford  was  obliged  to  read  the 
paper  himself.  He  was  convicted  of  high  treason.  And  when 
the  horrible  and  torturing  part  of  the  sentence  was  remitted, 
so  deep  and  wide  was  the  stain  of  infamy  inflicted  on  the 
collective  English  nation  by  every  part  of  the  proceeding,  that 
Lord  Russell  questioned,  in  the  House  of  Commons,  this 
ezerdse  of  the  prerogative ;  and  the  sherifis  raised  obstacles 
to  a  compliance  with  it:  at  last,  the  House  of  Commons 
declared,  that  it  would  be  ''  content"  with  the  simple  decapi- 
tation of  a  man,  about  whose  innocence  no  doubt  whatever 

z 
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coold  have  existed  in  the  minds  of  the  giest  nuyority  of  their 
body;  and  the  eTisceration  of  his  living  body  was  dispensed 
with.  The  populace,  however,  were  more  humane  than  their 
leaders*  Easily  misled  they  were,  and  always  have  been^ 
bat  they  had  not,  like  Jones  and  Maynard,  seared  their 
souls  to  every  generoos  emotion — by  pedantry  and  the  love 
of  gain,  by  the  incessant  stndy  and  practice  of  the  law,  and 
the  constant  habit  of  committing  in  cold  blood,  and  for  reasons 
altogether  arbitrary,  the  most  atrocious  mnrdera.  They  were 
not  governed  by  the  fiendish  calculations  of  Shaftesbuiy ;  nor 
were  they,  like  Russell,  exposed  to  the  temptations  which 
a  fiu*  stronger  intellect  than  he  possessed,  can  alone  enable  a 
party  leader  to  overcome.  When  the  venerable  and  noble 
old  man  appeared  on  the  scaffold,  and  repeated  his  protesta- 
tions of  innocency,  instead  of  abuse  and  scurrility,  expressions 
of  sympathy  and  compunction — God  bless  you,  my  Lord ! 
We  believe  you,  my  Lord  I — burst  on  all  sides  from  the  re- 
penting crowd  around  him,  as  many  a  rude  voice  faltered 
with  emotion,  and  many  a  rugged  cheek  was  wet  with  tears. 
The  multitude,  for  once,  was  awed  and  seined  by  the  sight 
of  its  own  injustice ;  and  the  death  of  Stafford  was  fatal  to  the 
popish  plot 

Even  at  this  distance  of  time,  it  is  difficult  for  anyone  to 
read  his  trial  without  being  affected,  and  impossible  for  any 
Englishman  to  think  of  it  without  being  ashamed.  There  is 
something  peculiarly  exasperating  to  a  generous  nature  in  the 
cold  blooded,  pedantic,  pusillanimous,  and  unmanly  persecu- 
tions of  the  English  law.  To  oblige  cornel  to  stand  at  a 
distance  from  the  prisoner,  whom  they  were  to  assist  in  de- 
fending his  life ;  to  deny  the  prisoner  a  copy  of  the  chaige 
against  him ;  to  refuse  an  old  man,  sinking  under  fatigue,  the 
voice  of  a  clerk  to  read  what  he  had  written  for  his  vindication ; 
to  compel  him  to  go  on  with  his  defence  the  next  day,  in 
spite  of  his  entreaties  for  a  respite, — these  are  crimes  which 
stamp  a  character  of  meanness  and  littleness  on  the  law  that 
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sanctions,  and  the  men  who  commit,  and  the  nation  which 
endures  them ;  and  from  which  at  any  rate  a  country,  convulsed 
by  the  ambition  of  the  Guises  and  Colignis,  the  Richelieus 
and  Mirabeaus,  is  always  free.  It  is  again  characteristic  of 
the  principles  on  which  the  government  of  this  country  has 
been  carried  on,  that  though  the  injustice  of  the  sentence 
passed  on  Stafford  was  soon  universally  admitted,  the  work  of 
peijury  was  suffered  to  remain :  and  as  national  honour  only, 
and  not  party  interest,  was  concerned  in  its  reversal,  the 
attainder  of  Stafford  was  left  untouched  till  the  reign  of 
George  the  Fourth.  Amid  the  many  execrable  murders 
which  disgrace  the  reign  of  Charles  the  Second,  none,  if  every 
thing  be  considered, — the  station  of  the  judges,  the  gross  and 
palpable  peijury  on  which  they  acted,  the  innocence  and 
teaching  conduct  of  the  prisoner,  the  savage  virulence  of  the 
managers  for  the  Commons,  the  partiality  of  the  Lord  High 
Steward,  the  ill  treatment  of  the  witnesses,  the  yells  of  the 
spectators  during  the  defence  of  the  prisoner,  the  opposition 
made  in  Parliament  to  prevent  the  good  and  venerable  old 
man's  entruls  from  being  torn  out  of  his  living  body,  and  the 
tardy  reversal  of  a  sentence  admitted  to  be  unjust, — are  more 
eminently  and  completely  disgraceful  to  the  whole  English 
nation  than  that  of  Viscount  Stafford. 

Before  I  proceed  to  give  an  account  of  the  blood  judicially 
shed  in  retaliation  for  the  popish  plot,  I  will  mention  two 
trials, — the  first,  that  of  Plunket,  the  titular  Primate  of  Ire- 
land ;  the  second,  that  of  Sir  Miles  Stapleton.  The  execution 
of  Plunket  puts  the  character  of  the  merry  monarch,  and  his 
urbanity,  in  their  true  light.  Plunket  was  an  excellent,  high 
minded,  and  moderate  Roman  Catholic.  Lord  Essex  told 
Burnet  he  was  a  wise  and  sober  man,  averse  to  the  violence  of 
the  Talbots  («?).  He  was  convicted  on  the  evidence  of  priests, 
whom  he  had  censured  for  misconduct  as  their  ecclesiastical 

(to)  Tyrcoimel  and  his  brother. 
z  2 
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superior,  on  a  charge  utterly  ridiculous.  He  was  offered  his 
life  if  he  would  join  in  the  accusation  against  others :  this  he 
indignantly  refused  to  do.  '^  The  witnesses  against  him,"  says 
Bishop  Burnet,  who  here  at  least  is  a  witness  without  excep- 
tion, "  were  brutal  and  profligate  men,  yet  the  Earl  of 
Shaftesbury  caressed  them  much."  Dolben,  who  seems  never 
to  have  lost  an  occasion  of  displaying  wickedness  and  folly, — 
Jones,  and  Pemberton  were  his  judges.  I  cannot  help  thinking, 
that  if  a  late  noble  Biographer  of  the  Chief  Justices  had  attended 
to  this  trial,  he  would  have  spoken  of  Pemberton  in  terms  of 
greater  abhorrence  than  he  has  done.  Plunket  was  convicted. 
Charles  knew,  beyond  all  doubt,  that  he  was  innocent;  yet, 
after  the  dissolution  of  Parliament,  when  he  was  under  no 
apprehensions  of  any  kind  from  his  enemies,  and  the  danger 
of  the  popish  plot  had  passed  away,  the  good  natured  monarch 
did  not  think  it  worth  his  while  to  save  the  life  of  Plunket  (x). 

Sir  Miles  Stapleton  was  tried  in  Yorkshire  for  high  treason 
as  a  conspirator  in  the  popish  plot  Sir  Thomas  Stringer,  in 
opening  the  case  for  the  Crown,  made  a  speech  of  transcendant 
absurdity.  The  evidence  was  ridiculous.  Yet  so  anxious  were 
the  judges,  Dolben  and  Gregory,  to  shed  blood  that  they 
exerted  themselves  to  obtain  a  conviction, — Baron  Gregory 
assuring  the  jury  ^*  that  there  was  full  evidence  against  the 
prisoner."  The  jury,  however,  found  their  neighbour  not 
guilty. 

Another  trial  which  deserves  to  be  mentioned,  as  it  shews 
the  measure  of  the  liberty  which  England  then  enjoyed,  is 

(:r)  Or  rather  did  think  it  worth  while  to  sacrifice  him.  '^  The  very 
witnesses  which  had  been  imported  from  Ireland  to  confirm  the  popish 
plot,  all  at  once  made  a  short  turn,  and  swore  high  treason  against  Uieir 
importers.  And  that  they  might  open  their  evidence  with  so  much  the  more 
credit^  Plunket,  the  titular  Primate  of  Ireland,  was  executed  at  Tyburn 
for  high  treason,  at  the  very  crisis  that  Rouse,  CoUedge,  and  the  Earl  of 
Shaftesbury  were  committed.  For  the  two  former  were  committed 
June  29 ;  Plunket  was  executed  July  1 ;  and  his  Lordship  was  committed 
July  2,  1681.**    Somers*8  Tracts,  vol.  1,  p.  134. 
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that  of  Henry  Carr.  He  was  indicted  for  publishing  a  certain 
false,  scandalous,  and  malicious  book,  **  The  Weekly  Packet  of 
Advice  from  Rome."  The  nature  of  the  evidence,  and  the 
manner  in  which  it  was  elicited,  may  be  judged  of  from  the 
following  extract.  The  object  was  to  prove  that  Carr  was  the 
author.  Sir  Francis  Winnington  and  Williams  were  counsel 
for  the  defendant  Jeflreys,  the  Reconler,  led  the  prosecution. 

Stevens,  the  printer,  was  called : 

Z.  (7.  J.  Scroffffs. — "  Did  Mr.  Carr  own  he  writ  the  packet ; 
had  you  any  from  him  ?" 

Printer. — "I  had  several  from  him." 

L.  C.  •/. — "Of  whom  else  had  you  any  ?" 

Recorder. — "Besides  Carr?" 

L.  C.  J. — "  You  are  upon  your  oath :  from  whom  ever  had 
you  any  besides  ?" 

Sir  F.  Winnington, — "  Will  your  Lordship  give  me  leave  to 
ask  him  one  question  ?  Can  you  swear  that  any  that  came 
from  him  contained  the  matter  in  that  book  ?  Was  it  the 
matter  or  words  ?" 

Recorder. — "  Do  you  believe  it  ?" 

Sir  F.  fFtnninffton. — "  Good  Mr.  Recorder,  let  me  alone. 
Can  you  say  it  i»the  very  matter  contained  in  that  paper?" 

Printer. — "  I  can't  say  that." 

L.  C.  J, — "  It  is  not  an  easy  matter  for  a  man  to  remember 
the  matter  of  a  paper  that  is  writ  on  all  sides.  He  swears 
that  they  had  several ;  and  that  they  had  none,  though  he 
printed  them,  from  any  but  him  or  his  order.  This  question 
Sir  Francis  Winnington  asks.  Had  you  this  particular  paper 
from  him  ?  He  cannot  swear  it  was  the  same  he  had  from 
him;  but  he  does  swear  all  the  Weekly  Intelligences  were 
from  him  or  his  order:  he  does  not  swear  for  the  matter  of 
this  book,  which  no  man  will  do;  but  he  does  swear  that 
these  papers  were  always  by  him  or  his  orders,  and  that  several 
were  received  from  him." 

Mr.  Williams. — "  Had  you  ever  a  paper  from  Carr's  hand, 
or  no?" 
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Printer. — "  We  had  few  from  his  own  hand.'' 

Mr.  Williams. — "  Had  you  any  ?" 

Printer. — "I  can't  remember." 

L.  C.  J. — "  Had  you  any  ?    You  are  upon  your  oath." 

Printer. — "  My  Lord,  I  can't  remember." 

L.  C.  J. — **  Had  you  one,  or  two  ?" 


L.  C.  J.—''  Have  you  talked  with  Carr  ?" 

Printer.— ''Yen,  my  Lord." 

L.  C.  J. — "  Now  I  shall  have  you ;  for  I  do  believe  you 
are  an  honest  man.  Did  Carr  ever  own  himself  to  you  to  be 
the  author  of  this  book,  or  any  of  these  papers  ?" 

Printer. — '*  My  Lord,  as  I  said  in  the  other  case,  so  I  say  in 
this ;  I  had  no  occasion  to  dispute  it,  I  took  it  for  granted." 

L.  C.  J. — "  Have  you  ever  heard  him  own  it?" 

Printer. — "  I  have  heard  him  deny  it" 

L.  C.  J. — "  How  did  you  come  to  take  it  for  granted  that 
he  was  the  author,  when  he  did  once  deny,  but  never  owned 
it?     Answer  me  that  question,  and  thou   shalt  be  a  brave 


man." 


Printer. — *'My  Lord,  there  was  never  occasion  for  that 
discourse." 

L.  C.  J. — '*  Look  you.  Sir,  you  must  answer  me  in  a  way 
agreeable  to  common  reason  and  understanding.  Why  did 
you  say  just  now,  you  took  it  for  granted  that  he  was  the 
author,  and  yet  you  say  he  hath  denied  it  and  never  owned 
it  ?     Why  should  you  then  believe  he  was  the  author  ?" 

Printer. — "  I  don't  say,  my  Lord,  he  never  owned  it" 

L.  C.  J. — "  What  tricks  we  have  in  this  world  1 " 


L,  C.  J. — **  It  is  hard  to  find  the  author ;  it  is  not  haid  to 
find  the  printer :  but  one  author  found  is  better  than  twenty 
printers  found." 

Mr.  Williams. — **  My  lord,  I  will  ask  this  man  a  question. 
Upon  your  oath,  who  brought  you  that  writing?" 

PHnter.—"  What  writing?" 
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Mr.  fFUUams.  —  "That  by  which  it  was  printed:  who 
brought  you  that  paper?" 

Printer. — "  I  don*t  remember  particularly  I  had  any  of  Mr, 
CaiT  himself." 

Mr.  WilKams. — "  Can  you  name  the  person  that  brought 
this  paper,  or  any  one  person  that  brought  any  one  paper  ?" 

Printer. — "  There  was  a  little  boy." 

L.  C.  J. — "  He  says  he  was  Carr's  boy,  and  that  he  came 
from  him ;  this  I  speak  to  the  jury :  and  I  promise  you  this, 
if  my  life  and  fortune  were  at  stake,  I  would  be  tried  by  this 
jury  at  the  bar,  and  would  do  in  this  as  in  all  cases.  Mr.  Carr 
is  looked  upon  as  the  author  of  this  book ;  that  it  either  came 
from  him  or  by  his  order,  his  boy  [he  can  remember  nobody 
else]  did  bring  it  This  is  now  remaining  only  :  are  you  sure 
Mr.  Carr  sent  him?  Saith  he,  we  talked  with  Mr.  Carr 
several  times." 

Mr.  WilHams. — **  Did  Carr  at  any  time  deny  he  was  author 
or  publisher  of  it  ?  " 

Printer. — "  He  hath  at  some  times." 

Mr.  Williams.—''  What  did  he  deny  ?" 

Printer. — "  That  he  was  the  author." 

Mr.  Waiiams.—"  Of  what  book  ?" 

Printer.—''  Of  the  Packet" 

L.  C.  J. — "  Did  he  deny  he  was  the  author  of  this  particular 
book  for  this  week,  or  deny  it  in  general  ?  Did  he  deny  it  in 
general  that  he  was  the  author  of  that  book  that  is  called 
*  The  Packet  of  Advice  ? ' " 

Printer. — "I  have  heard  him  say  sometimes  that  he  was 
not  the  author." 

Recorder. — "And  sometimes  what?" 

Printer. — "I  have  heard  him  say  some  time  or  other  that 
he  was  not  the  author." 

Recorder. — And  what  else?" 


Mr.  Williams.—^'  Who  directed  you  to  print  them  ?    Did 
Carr  direct  you  ?  " 
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Man. — "  I  can't  tell ;  I  am  a  servant  in  the  house.*' 
L.  C.  J. — "  I  will  assure  you,  a  *  non  est  factum'  can't  pass 
at  this  rate." 

Justice  Jones  (j:). — "  Who  did  you  take  to  bb  the  man 

THAT   SENT   YOU   ALL   THE   PACKETS?" 

Man. — "  I  very  seldom  took  any,  because  I  was  not  always 

in  sight'' 

L.  C.  •/.— «  Who  did  you  understand  ?" 

Man. — "  I  understood  they  came  from  Mr.  Carr." 

L.  C.  J. — "  Have  you  any  more  ?     Read  the  words  in  the 

information." 


L,  C,  J. — **  Really,  gentlemen,  I  thought  not  that  this  had 
been  a  cause  of  that  moment  that  now  I  find  it  For  their 
very  disturbance  hath  altered  it  from  Mr,  Carr's  to  a  public 
concern. 

^'But  then,  is  he  the  author  and  publisher  of  this  particular 
book  ?  I  had  rather  Mr.  Carr,  with  all  his  faults  about  him, 
and  his  hummers,  should  go  away  with  applause,  and  have 
him  found  not  guilty,  than  do  him  wrong  in  one  circumstance; 
for  I  come  to  try  causes  according  to  the  truth  of  fact ;  I  come 


(x)  This  seems  to  have  been  the  model  adopted  bj  the  military  judges 
in  a  late  court  martial.  The  object  being  to  know,  whether  a  particular 
purpose  was  or  was  not  communicated  to  Captain  Douglas,  the  witness, 
a  boor  of  extreme  stupidity,  and  speaking  a  barbarous  patois,  was  asked 
by  the  Court  a  leading  question  :  Did  you  ask  Captun  Douglas  whether 
he  knew  if  there  had  been  ball  firing  on  the  5th  ?  Ans.  I  asked  him  if  he 
knew  who  had  done  it.  Question — [by  the  gentleman  in  the  guards,  who, 
unhappily  I  must  say  for  Captain  Douglas,  supplied,  on  this  trial,  the  place 
of  the  privy  councillor  and  experienced  lawyer,  filling  then  the  lucrative 
and  important  office  of  Judge  Advocate] — Done  it !  what  did  you  mean  hy 
had  done  itflUI  This  question  was  objected  to,  and  deliberately  allowed 
by  the  Court ;  which,  doubtless,  would  have  looked  on  a  civilian,  who 
(relying  on  the  light  of  nature)  should  give  an  opinion  on  the  evolutions 
of  a  regiment  at  a  review  (not  quite  so  difficult  a  matter  as  to  decide  a 
point  of  law),  as  insane.  Thus  ignorance  may  be  as  mischievous  as 
corruption ;  for  in  this  trial  neither  Jones  nor  Scroggs  put  any  question 
that  was  worse,  or  indeed  so  bad. 
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not  to  plead  on  one  side  nor  another ;  not  to  condemn  men 
that  are  innocent,  nor  to  acquit  them  if  they  be  guilty.  Now 
it  remains  for  you  to  consider  what  proo&  you  have  as  to  this 
particular  book  against  which  the  information  lies ;  and  that 
is  the  printer  himself,  who  is  one  of  the  best  sorts  of  evidence 
that  can  be  had :  for  you  very  well  know  that  evidences  of 
&ct  are  to  be  expected  according  to  the  nature  of  the  thing ; 
that  is,  forgery  is  not  to  be  proved  so  plainly,  as  to  expect 
witnesses  as  you  do  at  the  sealing  of  a  bond ;  for  men  do  not 
call  witnesses  when  they  forge  a  thing.  Therefore,  in  things 
of  that  nature,  we  are  fain  to  retreat  to  such  probable  and 
conjectural  evidence  as  the  matter  will  bear.  I  believe  some 
of  you  have  been  of  juries  at  the  Old  Bailey,  and  that  even 
for  men's  lives  have  very  often  not  a  direct  proof  of  the  &ct, 
of  the  act,  or  of  the  actual  killing ;  but  yet  you  have  such 
evidence  by  presumption  as  seems  reasonable  to  conscience. 
If  there  be  a  known  case  in  men's  lives,  certainly  that  should 
govern  in  offences,  and  especially  when  offences  are  of  a 
nature  that  reflect  upon  the  government 

^*  When,  by  the  King's  command,  we  were  to  give  in  our 
opinion  what  was  to  be  done  in  point  of  the  regulation  of  the 
press,  WE  Dm  all  subscribe,  that  to  print  or  publish 

ANT  news-books  or  PAMPHLETS  OF  NEWS  WHATSOEVER  IS 
illegal;  that  it  is  a  BIANIFEST  intent  TO  THE  BREACH 
OF  THE  PEACE,  AND  THEY  BIAY  BE  PROCEEDED  AGAINST  BY 
LAW  FOR   AN   ILLEGAL   THING.       SuppOSC   HOW   that   this  thing 

is  not  scandalous,  what  then  ?  If  there  had  been  no  reflection 
in  this  book  at  all,  yet  it  is  iUicitei  and  the  author  ought  to  be 
convicted  for  it.  And  that  is  for  a  public  notice  to  all  people, 
and  especially  printers  and  booksellers,  that  they  ought  to 
print  no  book  or  pamphlet  of  news  whatsoever  without 
authority"  (y). 

The  prisoner  was  convicted. 

This  was  the  evidence  thought  sufBcient  by  juries,  and  this 

(y)  State  Trials,  vol.  7,  p.  1127. 
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the  constitutional  law  promulgated  by  the  Bench.  These 
were  the  practical  results  of  the  theory,  that  instead  of  a  code 
or  written  law,  it  is  better  to  trust  to  the  unwritten  law,  which 
the  judge  (no  matter  who)  may  think  proper  to  pronounce, 
and  which  then  becomes  the  common  law  of  England.  No 
]onger  contented,  like  their  predecessors,  in  the  time  of 
Charles  the  First,  to  deceive  the  understandings  of  the  people 
and  to  supplant  their  freedom,  Scroggs  and  Jefireys  held  up 
(such  was  the  abject  condition  of  the  multitude)  the  intended 
chains  and  fetters,  and  declared  the  resolution  to  enslave. 

As  a  sort  of  isthmus  which  connects  the  blood  shed  on 
account  of  the  Popish,  with  the  blood  shed  for  the  Rye  House 
Plot,  the  trial  of  Fitzharris  deserves  attention — it  is  one  of 
those  instances,  which  it  is  to  be  wished  were  more  numerous, 
where  a  villain  is  **  hoisted  with  his  own  petard,''  and  caught 
in  the  meshes  of  the  snare  he  laid  for  others.  What  the  real 
intentions  of  Fitzharris  were,  it  requires,  amid  the  mist  of 
falsehood  in  which  almost  every  transaction  of  that  age  is  in- 
volved, some  penetration  to  discover.  But  the  story  paints  the 
age.  Fitzharris  met  Everard,  a  Scotch  spy,  and  engaged  him 
to  write  a  libel  against  the  King  and  the  Duke.  The  courtiers 
said,  that  his  intention  was  to  make  a  merit  of  discovering  the 
libel  to  the  King ;  if  this  be  true,  he  ought  not  to  have  been 
executed  for  treason,  as  this  intention,  however  execrable,  was 
not  treasonable,  and  the  libel  was  not  treason  in  itself,  but 
only  evidence  from  which  the  jury  might  infer  a  traitorous 
intention.  The  Whigs  said,  that  it  was  a  scheme  laid  by  the 
King  to  destroy  his  adversaries — that  the  libel  was  to  be  circu- 
lated among,  and  placed  in  the  houses  of  the  leaders  of  the 
opposition,  who  were  to  be  seized  while  it  was  in  their  posses- 
sion, when  it  would  be  evidence  against  them.  Whichever  of 
these  schemes  was  the  true  one,  it  was  prevented  by  the 
treachery  and  cunning  of  the  Scotch  spy,  who  outwitted  his' 
employer. 

When  Fitzharris  brought  his  sketch  of  the  libel  with  him  to 
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Everard^  Everard  had  posted  Sir  William  Waller,  a  justice  of 
the  peace,  and  two  persons  more,  behind  the  hangings  of  his 
room — '*  hand  minus  turpi  latebra  quam  detestandfi  ftaude^ — 
to  witness  what  took  place.  Fitzharris,  after  some  conversa- 
tion, setded  the  libel,  and  left  it,  with  his  instructions,  in 
keeping  with  Everard.  A  warrant  was  then  obtained  for  the 
arrest  of  Fitzharris,  who,  finding  himself  in  jeopardy,  turned 
round  to  the  popular  party.  He  declared  that  the  Court  had 
employed  him  to  write  the  libel,  to  send  copies  of  it  to  the 
leaders  of  the  Whigs,  who  were  to  be  arrested  the  moment 
they  received  them,  and  to  be  arraigned  for  a  conspiracy,  of 
which  the  libel  was  to  be  evidence.  Meanwhile  the  King 
sent  him  to  the  Tower,  and  ordered  him  to  be  proceeded 
against  for  treason:  in  order  to  prevent  his  trial  the  Commons 
sent  up  ah  impeachment  against  him  to  the  Lords.  The 
Lords  (jf)  most  unjustifiably  rejected  the  impeachment,  on  the 
ground  that  Fitzharris  was  a  commoner.  The  Commons 
voted  this  a  denial  of  justice,  and  a  breach  of  the  constitution ; 
they  also  voted  that  all  who  concurred  in  trying  Fitzharris  in 
any  other  Court  were  betrayers  of  the  liberty  of  their  country. 
The  King,  with  great  judgment,  seized  upon  this  opportunity 
to  dissolve  the  Parliament  Fitzharris's  trial  was  carried  on. 
Scroggs  had  been  disgraced,  and  Pemberton,  a  corrupt  judge, 
but  not  quite  insensible  to  shame,  sat  as  Chief  Justice,  to  tiy 
the  cause.  The  scruples  of  the  grand  jury,  who  were  staggered 
by  the  vote  of  the  House  of  Commons,  having  been  overcome, 
and  a  true  bill  found,  the  prisoner  insisted  on  his  right  to 
plead  to  the  jurisdiction  of  the  Court.  He  was  remanded,  and 
an  order  made  that  his  counsel,  assigned  to  argue  points  of 
law  in  his  behalf,  should  be  allowed  to  see  him.  But  the 
cruelty  and  injustice  of  the  common  law,  as  derived  from  that 
inexhaustible  reservoir  of  folly  and  wickedness,  the  breasts  of 

(y)  Blackstone's  position,  that  a  commoner  can  not  be  impeached  for 
a  capital  offence,  is  untenable.  Vol.  4,  Ch.  19 ;  Hallam*8  Const.  Hist, 
vol.  2,  p.  140. 
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Plantagenet,  Tudor,  and  Stuart  judges,  were  again  exhibited. 
The  counsel,  Winnington  and  Williams,  who  were  to  object  to 
the  indictment,  or  to  see  if  any  objections  would  be  taken  to  it, 
asked  for  a  copy  of  it.  Winnington. — "  The  indictment  I  have 
not  seen  that  we  are  to  plead  to ;  and  truly  I  think  the  course 
is  to  have  a  copy  of  the  indictment." 

Z.  C  J. — "  We  deny  that.  Sir  Francis  Winnington." 

PoUexfen. — "  If  your  Lordship  please  under  these  considera- 
tions to  GIVE  us  LEAVE  TO  SEE  the  indictment  wb  are  to 
PLEAD  TO,  we  may  be  better  enabled  to  do  our  duty." 

Winnington, — "Really,  my  lord,  without  a  copy  of  the 
indictment,  I  know  not  how  we  shall  plead  as  we  should  do." 

WilUams. — "  My  Lord,  I  move  not  for  Fitzharris,  but  my 
own  reputation.  I  cannot  put  my  hand  to  a  plea  of  this 
consequence  unless  I  can  see  the  indictment." 

L.  C*  J. — "Why,  gentlemen,  see  what  you  ask" — (as  if  it 
had  been  the  most  extravagant  and  unreasonable  of  all  re- 
quests, that  a  prisoner  should  see  the  charge  on  the  answer  to 
which  his  life  depended) — "  I  think  you  can  shew  us  no  prece- 
dent that  ever  a  copy  of  the  indictment  was  granted  in  high 
treason." 

Sir  F.  Winnington, — "I  present  it  to  your  consideration 
whether  or  no,  when  you  have  been  pleased  to  admit  a  special 
plea,  you  will  not  let  us  see  that  which  we  are  to  plead  toP  [The 
reductio  ad  absurdum  could  hardly  be  more  complete.] 

L,  C,  J,  — "  No,  it  was  never  thought  of,  surely." 

Justice  Dolben, — "  No,  it  has  been  constantly  denied  in  cases 
of  felony  and  treason.  But  I  will  tell  you  what  has  been  done 
sometimes^  (accurate  and  humane  law  for  a  practical  nation  to 
live  under)  **they  have  granted  some  heads  out  of  the  indictment 
that  should  enable  the  party  to  fit  his  plea  to  the  chai^ge,  and 
that  was  done  in  Whittypole's  case.  They  gave  him  the  times 
and  some  other  circumstances  to  fit  his  plea  to  his  case,  but 
never  was  there  a  copy  of  the  indictment  granted." 

Wallop  argues  for  a  copy. 
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L.  C.  J.^^^So,  then,  Mr.  Wallop,  you  take  it  that  we  are 
bound,  when  a  man  is  indicted  of  felony,  treason,  or  any  capital 
crime,  to  grant  him  a  copy  of  the  indictment?  If  you  think  so, 
the  Court  and  you  are  not  of  the  same  opinion." 

It  is  difficult  to  say  whether  one  ought  most  to  wonder  at  the 
inaccuracy,  the  absurdity,  or  manifest  injustice  of  this  manner  of 
conducting  a  trial  for  a  capital  offence.  But  for  the  jai]gon  con* 
trived  by  the  lawyers  to  destroy  the  benefit  of  publicity,  it  never 
could  have  been  asserted  in  the  face  of  day.  In  the  first  place, 
it  is  obviously  in  the  breast  of  the  judge,  whether  be  will  give  or 
deny  the  **  heads"  of  the  indictment  to  the  prisoner,  who  is  to 
plead  to  it.  What  one  judge  granted,  another  might,  and  often 
did,  refuse.  The  prisoner  can  turn  to  no  law  and  insist  upon 
its  provisions.  In  the  second  place,  the  absurd  and  firivolous 
objections,  multiplied  by  the  pedantry  of  lawyers,  and  encou- 
raged on  all  occasions  by  the  judges,  would,  probably,  have 
rendered  a  valid  indictment  almost  impossible,  if  the  prisoner's 
counsel  had  been  allowed  time  for  its  perusal ;  and  this  is  an 
exact  specimen  of  the  system  {z). 

Because  the  law  allowed  the  prisoner  a  number  of  ridiculous 
evasions  and  subterfuges,  it  deprived  him  of  an  incontestable 
right,  a  right  which,  by  the  law  of  nature,  every  accused 
person  ought  to  have.  Because  form  was  held  to  be  substance 
— substance  was  held  to  be  form;  and  so,  in  this  country, 
while  the  English  law  hung  men  by  scores,  sometimes  for 
stealing  sheep  (after  the  price  of  bread  had  been  raised  arti- 
ficially by  the  Legislature),  the  judges  pronounced  panegyrics 
on  its  humanity,  for  allowing  criminals,  on  account  of  some 
ludicrous  and  insignificant  error  in  the  indictment,  to  escape 
without  any  punishment  at  all.  The  ferocity  of  the  law  was 
remedied  by  making  it  useless.  Its  erron  were  precedents, 
its  humanity  an  accident,  its  reason  was  to  be  found  only  in 

(z)  Only  the  other  day  a  learned  judge  took  time  to  consider,  whether 
a  statement  that  a  crime  was  committed  *'ln  the  year  of  our  Lord  1847,** 
instead  of  a  statement  that  it  "  was  in  such  a  year  of  the  reign  of  Queen 
Victoria,**  was  not  a  fatal  objection  I  to  the  indictment. 
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places  that  had  escaped  the  particular  notice  of  those  who 
created  it 

The  King's  counsel,  bj  their  obstinacy  in  refusing  to  act 
upon  the  hints  flung  out  by  the  Court,  embarrassed  the  judges 
extremely:  "Of  three  bad  ways^  they  chose  the  worst."  In 
vain  did  the  Court  exhort  them  to  take  time  to  consider  what 
course  they  would  take ;  **  they  were  hasty,  as  they  always 
were,  when  they  were  resolved  to  carry  a  matter,  right  or 
wrong  (a)."  They  might  have  taken  issue  on  the  record,  and 
have  argued  that  the  impeachment  and  indictment  were  not 
for  the  same  treason;  or  they  might  have  applied  the  order  of 
the  House  of  Lords  for  trying  the  prisoner  in  the  King's 
Bench.  '  But  they  chose  to  demur,  thus  confessing  the  truth  of 
the  plea,  and  rested  their  case  on  a  point  of  constitutional  law, 
in  which  it  was  obvious  that  they  were  on  the  wrong  side. 
They  objected  also  to  the  defects  of  form;  but  when  they 
were  asked  to  specify  those  defects  of  form,  they  were  unable 
to  point  them  out  The  Chief  Justice  made  a  specious  ofier 
to  the  prisoner's  counsel,  that  they  might  amend  their  plea  if 
they  could;  which  they,  seeing,  as  Hawles  said,  that  it  was  a 
catch,  and  not  a  favour,  refused  to  do.  The  Court  took  time 
to  consider,  and,  on  the  11th  of  May,  there  being  a  great 
audience  to  know  how  the  judges  would  contrive  to  decide  in 
&vonr  of  the  Court,  "  the  Chief  Justice,  toithaut  any  retuan, 
delivered  the  opinion  of  the  Court ;  that  three  of  the  judges, 
Raymond,  Jones,  and  himself  were  against  the  defendant,  and 
thought  his  plea  insufficient,  and  that  the  other,  Brother 
Dolben,  doubted ;  therefore  it  was  awarded  that  the  prisoner 
should  plead  to  the  indictment*'  (&).  This  conduct  was  wholly 
without  precedent,  and  though  not  forbidden  (as  few  enormities 
were)  by  any  positive  law,  did  diametrically  contradict  the 
spirit  and  usage  of  the  constitution.  There  was  no  example  to 
be  found  where  a  case  had  been  thought  of  such  importance  as 
to  require  argument  and  deliberation,  where  judgment  had 

(a)  Hawles*  Reflections. 

lb)  Remarks  on  Fitzharris*s  trial.  State  Trials,  vol.  2,  p.  6. 
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been  given  without  reasoiilBy  and  this  in  a  country  where  the 
common  law  is  supposed  to  dwell  in  the  breast  of  the  judge, 
and  to  be  promulgated  by  the  Bench.  If  it  was  not  promul- 
gated, how  would  it  be  known?  ''I  think/'  says  Hawles, 
'*  this  may  be  called  the  first  mute  judgment  pven  in  West- 
minster Hall"  (b). 

Another  iniquity  practised  by  Pemberton,  was  that  of  not 
instructing  the  prisoner  how  to  oblige  the  Crown  to  shew  a 
reason  for  its  challenge  of  the  jurors.  In  Conigsmark's  case, 
this  same  judge  carefully  explained  the  proper  course  to  the 
prisoner.  **  They  were  different  practices  tending  to  different 
ends,  and,  accordingly,  Fitzharris  was  convicted  and  the  Count 
acquitted." 

The  publication  of  the  libel,  and  the  instructions  given  by 
Fitzharris  to  Everard,  were  clearly  proved. 

Everard  being  pressed,  injudiciously  for  his  purpose,  by  the 
Attorney  General,  allowed  that  Fitzharris  told  him  **  the  use  of 
the  libel  was  to  disperse  copies  of  it,  and  put  them  on  the 
Nonconformists."    Thus  corroborating  the  prisoner's  story. 

Oates  gave  evidence  for  the  prisoner,  and  attributed  certain 
statements  to  the  same  effect  to  Everard.  Everard,  though 
present,  was  not  called  to  contradict  him.  **  There  cannot," 
says  Hawles,  *^  be  shewn  any  precedent  where  a  witness  con- 
tradicts a  witness  who  went  before  him,  by  hearsay  firom  that 
witness,  but  the  first  witness  is  asked  what  he  says  to  it." 

Serjt  Jeffreys. — "  Pray  what  religion  is  Mr.  Fitzharris  of?  " 

Everard* — '^  He  was  always  looked  upon  as  a  papist" 

Evidence  of  writing,  not  produced,  was  given  without 
objection  or  comment. 

(b)  ''At  the  notorious  case  of  Fitzharris,  mj  Lord  (Russell)  was 
present,  for  which  Serjeant  Pemberton  (he  was  displaced  afterwards,  and 
when  this  pamphlet  was  written  was  Serjeant  Pemberton),  can  give  the 
best  reasons,  because  he  reeeroed  them  at  that  time,  and  no  doubt  they  are 
improved  by  this ;  and  brought  up  a  fashion,  which  we  do  not  find  in  the 
Year  Boohs^  forjudgee  to  give  no  reasons  for  (heir  judgments  /"  Notes  on 
the  Phcenix  edition  of  the  Pastoral  Letter,  by  Samuel  Johnson  (Julian 
Johnson),  p.  68,  printed  1694. 
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Waller  said  that  Everard  had  written  him  a  letter. 

Justice  Dolben, — "  Read  it,  Sir." 

The  Ubel  was  clearly  proved  to  be  in  the  handwriting  of 
Fitzharris. 

It  certainly  is  a  most  suspicious  circumstance,  that  Fitzharris 
should  have  received,  through  the  Duchess  of  Portsmouth, 
money  from  the  King,  and  that  he  should  have  had  interviews 
with  him, — ^both  of  which  facts  were  established  at  the  triaL 
Another  curious  piece  of  evidence  was  this ;  Sir  William  Waller 
told  Colonel  Mansel,  in  the  presence  of  Hunt  and  others,  that 
when  he  told  the  King  how  he  had  detected  the  libel,  by 
concealing  himself  in  Everard's  chamber,  the  King  thanked 
him  extremely  for  the  service ;  but  that  he  (Waller)  was  af^r- 
wards  assured,  by  two  persons  who  were  present,  that  after  his 
departure  the  King  expressed  the  greatest  anger  against  Waller, 
said  that  he  had  broken  all  his  measures,  and  that  one  way  or 
other  he  would  have  him  (Waller)  taken  off.  This  was  con- 
firmed by  Mr.  Hunt,  who  added,  that  the  King  said  the  design 
was  to  contrive  those  papers  into  the  hands  of  the  people,  and 
make  them  proofe  of  rebellion ;  that  it  was  a  design  against 
the  Protestants  and  the  Protestant  party.  Hunt  appealed  to 
Sir  William  Waller,  who  was  present,  for  the  truth  of  this 
statement:  Waller  never  was  called  to  contradict  him. 

Altogether,  I  think,  it  is  difficult  to  escape  from  the  con- 
clusion, that  the  King  was  privy  to  the  plot  with  Fitzharris ; 
that  the  cunning  of  the  Scotchman,  and  the  zeal  of  Waller, 
<<  broke,"  in  the  King's  words,  **  his  measures ;"  that  Fitzharris, 
finding  himself  baffled,  abandoned  himself  to  despair,  and  flung 
himself  at  once  on  the  opposite  party;  that  the  King  then 
turned  the  evidence  he  was  preparing  for  others  against  himself, 
and  so  got  rid  of  a  dangerous  and  troublesome  accomplice  (b). 
It  is  remarkable  that  Fitzharris  put  to  all  the  witnesses  (except 
Waller,  who  was  not  in  the  plot)  the  question,  **  Do  you  believe 
I  meant  treason?"  and  that  none  of  them  answered  the  ques- 

(6)  Hallam*0  Const.  Hist  vol.  2,  p.  140;  State  Tracts,  yoI.  2,  p.  10. 
Hume  misrepresents  every  thing. 
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tion  directly  in  the  afiirmative ;  that  he  had  seen  the  King, 
and  that  the  King  had  given  him  money,  was  proved  by  the 
Duchess  of  Portsmouth,  and  her  maid,  Mrs.  Wall,  and  by 
Sheriff  Cornish.  A  cleigyman,  named  Hawkins,  published  an 
account  of  this  case,  full  of  falsehoods,  and  was  in  consequence 
made  ''most  dirty  Dean"  (c)  of  Chichester.  I  think,  that  no 
one  who  reads  the  trial  impartially,  can  avoid  the  conviction 
that  it  bears  traces  of  contrivance  and  collusion  (d\  and  that 
there  was  much  concealed  that  it  would  by  no  means  have 
been  for  the  King's  honour  to  disclose.  It  is  plain  that  the 
intention  of  the  libel  was  uncertain,  and  that  the  conviction 
of  fitzharris  was  illegal.  ''  Quo  animo,  a  thing  is  done,  in  all 
overt  acts  of  a  design,  is  one  of  the  main  questions'*  (e). 

The  Whigs  were  now  odious  to  the  public. 

The  law  was  a  weapon  in  the  hands  of  their  most  bitter 
enemies,  and  it  was  wielded  by  men  who  never  knew  remorse 
or  scruple. 

Scroggs  was  disgraced,  and  Jeffreys  became  the  chief  agent  of 
the  government  The  English  law  has,  indeed,  in  all  ages  pro- 
duced its  full  share  of  pedants,  hypocrites,  and  slaves  to  power ; 
but  it  would  be  libelling  any  pursuit  followed  by  beings  in  human 
shape,  to  suppose  that  it  could  furnish  many  men  as  thoroughly 
execrable  as  this  consummate  villain — ''donanda  vitia  non 
portenta."  He  was  the  **  superior  fiend,"  a  prodigy  of  wicked- 
ness, a  fury  of  debauchery  and  blood.  The  French  Court,  in 
a  former  age,  had  endeavoured  to  get  rid  of  its  enemies  after  a 
treacherous  peace  by  one  widespreading  massacre.  With  far 
less  danger  to  the  great  principles  which  hold  mankind  to- 
gether. Catholics  had  encountered  Protestants,  and  Protestants 
Catholics,  in   the  open  field.     A  deluge  of  blood  had  been 

(e)  "  Look  in  thy  breast,  most  dirty  Dean ;  be  fair."    Pope. 

(d)  Serjeant  Maynard,  after  having  voted  the  prosecution  of  Fitzharris 
illc^,  on  account  of  his  impeachment,  and  those  who  concurred  in  it 
public  enemies,  appeared  as  one  of  the  counsel  against  him. 

(e)  Hawles. 

A  A 
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shed  to  quench  the  flames  of  civil  war.  But  it  ezempKfies  the 
formal  and  prosaic  genius  of  the  English,  that  a  series  of 
murders,  as  horrible  as  ever  were  committed  under  the  most 
raging  tyrannies^  were  perpetrated  by  those  who  pretended  to 
keep  within  the  limits  of  the  law.  Cooped  up  within  those 
narrow  boundaries  each  party  aimed  the  most  deadly  blows  at 
the  other  with  the  same  weapons  and  with  the  same  effect 
The  lawyers  were  the  ready  accomplices  of  both.  Instead  of 
Monlucy  Adrets,  Montmorency,  Coligni,  Catherine  de  Medicis, 
and  the  Princes  of  the  House  of  Lorraine,  we  had  North, 
Williams,  Maynard,  Scroggs,  Pemberton  and  Jefl^ys;  instead 
of  Poltroty  Jacques  Clement,  and  Ravaillac,  we  had  the  commcHi 
law,  our  system  of  pleading,  the  rules  of  evidence  (c),  Titus 
Oates  and  his  gang ;  instead  of  battles,  captain's  levies,  and  un- 
scrupulous partizans,  we  had  '^  forward  sherififs,  bold  witnesses, 
willing  juries,  and  mercenary  judges."  Perjury  on  one  side 
was  avenged  by  perjury  on  the  other.  The  slaughters  perpe- 
trated by  a  packed  juiy  of  Whigs  were  balanced  by  other 
slaughters  perpetrated  by  a  packed  jury  of  Tories.  The 
instruments  of  death,  spies,  suborners,  informers,  barristen^ 
Serjeants,  judges,  were  the  same,  and  the  judicial  murders  of 
Coleman,  Stayley,  and  Stafford,  were  redressed  by  the  judicial 
murders  of  College,  Russell,  and  Algernon  Sydney.  If  it  were 
not  for  the  tragical  nature  of  these  scenes,  and  the  disgrace 
they  stamped  on  our  national  character,  an  observer  might  be 
amused  at  the  identity  of  form  and  ceremonious  usage  em- 
ployed first  by  one  party,  and  then  by  its  adversaries ;  at  the 
monotonous  uniformity  in  crime,  the  want  of  invention  in 
wickedness,  in  which  the  English  innovation-hating  vulgar, 
who  would  have  been  scared  by  the  least  departure  from  pre- 
cedent, and  would  have  thought  their  constitution  at  an  end, 
if  the  judge  had  appeared  in  Court  out  of  his  robes,  were  well 
contented  to  acquiesce. 

(c)  That  is,  wbatever  the  judge  on  the  Bench  chose  to  call  law,  and  in 
criminal  cases  there  was  no  appeal. 
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The  Tories  received  (e)  with  open  arms  the  whole  gang  of 
nuflcreants  who  had  destroyed  their  friends,  and  were  now 

(e)  Butler,  loyalist  u  he  was,  has  described  the  age  with  his  inimitable 
wit: 

^  Twice  haye  men  turned  the  worid  (that  silly  blockhead) 
The  wrong  side  outward,  like  a  ju^er*s  pocket, 
Shook  out  hypocrisy  as  fast  and  loose 
As  e*er  the  Devil  could  teach,  or  sinners  use ; 
And  on  the  other  side  at  once  put  in, 
Aa  impotent  iniquity  and  sin. 


For  those  who  heretofore  sought  private  holes 
Securely  in  the  dark  to  damn  their  souls. 
Wore  visards  of  hypocrisy — to  steal 
And  slink  away  in  masquerade  to  Hell, 
Now  bring  their  crimes  into  the  open  sun^ 
For  all  mankind  to  gaze  their  worst  upon, 
As  if  the  laws  of  Nature  had  been  made 
On  purpose  only  to  be  disobeyed.** 

And  then  follow  some  noble  lines  which  the  reader  will,  t  hope,  thank 
me  for  quoting,  which  pay  that  homage  to  Greece  and  Borne  which  the 
truly  great  have  always  been  ready  to  bestow,  and  shew  how  much  better 
use  the  old  philosophers  made  of  their  fantastic  mythology  than  the 
northern  nations  have  been  able  to  do  of  the  sublime  precepts  ot 
Christian  morality . 

^  So  simple  were  those  times — ^when  a  grave  sage 

Could,  with  an  old  wife's  tale,  instruct  the  agei 

Teach  virtue  more  fantastick  ways  and  nice 

Than  ours  will  now  endure  t*  improve  in  vice» 

Made  a  duU  tetdenoe  and  a  moral  faUs 

Do  more  than  aU  our  hotdings  forth  are  atUf 

Aforcedy  obicure  mythology  convinee 

Beyond  our  worst  inftietions  upon  shu  f 

When  an  old  proverb  or  an  end  of  verse 

Could  more  than  all  our  penal  laws  coerce^ 

And  keep  men  honester  than  all  the  furies 

Of  jailors,  judges,  constables,  and  juries.** 

Compare  the  morality  of  Flato  with  that  of  Laud  and  his  priests.  The 
former  drew  all  that  was  great  in  public,  and  good  in  private  life  from 
the  mythology  of  his  age ;  the  latter  made  the  Gospel  itself  a  pretext  for 
passive  obedience  and  active  persecution.    The  one  turned  darkness  into 

A  A   2 
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ready  to  destroy  their  enemies.     College,  a  London  joiner, 
notorious  for  his  religious  zeal,  was  the  first  object  of  their 
machinations.     He  had,  with  hundreds  of  his  countrymen, 
been  in  Oxford,  armed  with  sword  and  pistol,  during  the  last 
Parliament,  and  this  was  the  foundation  of  the  charge  against 
him.     It  was  pretended  that  a  conspiracy  had  been  entered 
into  to  detain  the  King  in  custody  until  he  should  make  the 
concessions  demanded  of  him.    The  bill  was  first  preferred 
before  a  London  grand  jury ;  they  ignored  the  bill ;  another 
bill,  to  the  same  efiect,  was  preferred  in  Oxfordshire,  where 
Lord  Norris,  a  courtier,  was  high  sheriff.     They  returned  it. 
College  was  in  the  Tower  when  the  bill  was  found.     The 
Oxford  gaoler,  Morrell,  and  a  messenger,  Sewell,  were  sent  to 
bring  him  down  to  Oxford  (d).     After  they  had  taken  him  out 
of  the  Tower  they  "  run  him  into  a  house,"  and  there  deprived 
him  of  all  the  notes  and  papers  which  he  had  drawn  up  for  his 
defence,  by  order  of  the   King's  counsel.     North  was  the 
instrument  selected  by  the  government  to  commit  noiurder  on 
this  occasion,  and  he  fiilfilled  the  task  assigned  to  him  with 
more  discretion  than  Scroggs,  and  equal  punctuality.     In  vmn 
did  College,   when  brought  before  a  packed  jury  and  the 
servile  bench,  petition  that  his  papers  might  be  restored  to 
him — in  vain  did  he  prove,  by  testimony  clear  as  the  noonday 
light,  the  perjury  of  each  separate  witness  who  was  brought 
against  him — in  vain,  though  repeatedly,  and  most  cruelly 
interrupted  by  Mr.  Justice  Jones  (e),  did  he  address  the  jury 
with  spirit  unbroken,   and  with  reasons  unanswerable.     He 
was  convicted,  and  when   the  verdict  was  brought  in,   the 

light,  and  the  other  light  into  darkness.  Heathen  Greece  (so  glorious 
were  the  faculties  of  its  inhabitants)  produced  Socrates  and  Fhocion ; 
Christian  Europe  produced  bishops  like  Wren,  politicians  like  Shaftesbury, 
judges  like  North. 

id)  State  Trials,  vol.  8 ;  State  Tracts,  vol.  2. 

(«)  He  was,  Roger  North  says,  of  *'  Welsh  extraction,**  and  subject  to 
fits  of  passion,  which  displayed  themselves,  says  that  affected  writer,  ^  in 
a  rubor  of  the  face.** 
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Oxford  spectators,  as  savage  on  one  side,  as  the  London  spec- 
tators had  been  on  the  other,  set  up  a  shout  of  applause. 
''The  truth  is,''  said  Sir  John  Hawles,  afterwards  Solicitor 
General,  ''what  College  said  was  true;  they  took  away  all 
helps  from  him  for  defending  himself,  and,  therefore,  might  as 
well  have  condemned  him  without  a  trial,  notwithstanding  all 
which  the  courage  of  the  man  never  fainted ;  but  after  he  was 
condemned,  he  boldly  asked  where  he  was  to  be  executed." 
"He  had,  from  the  18th  of  August,  1681,  on  which  he  was 
condemned,  to  the  31st,  on  which  he  was  executed,  a  much 
longer  time  than  was  allowed  my  Lord  Russell  and  many 
others,  and  the  true  reason  of  so  long  a  reprieve  was  to  see 
how  the  nation  would  digest  the  matter,  and  whether  the  man, 
by  the  terror  of  death,  would  be  prevailed  upon  to  become  a 
tool  to  destroy  other  innocents;  but  when  it  was  found  that 
the  people  were  quiet,  and  that  the  prisoner  could  not  be  pre- 
vailed upon  to  do  an  ill  thing  to  save  his  life,  his  execution 
was  ordered." 

This  was  the  lot  of  College,  far  more  to  be  envied  in  his 
prison,  unless  the  hope  of  the  patriot  is  a  dream,  and  the  tools 
of  the  waster,  created  like  the  Emperor  Nicholas  to  destroy,  have 
chosen  rightly, — not  only  than  those  who  bore  false  witness 
against  him,  and  who  speedily  became  the  objects  of  universal 
execration  and  contempt,  but  than  North,  the  more  exalted 
agent  of  iniquity,  who  died  with  his  mask  on,  amid  the  glare 
of  wealth,  covered  with  the  trappings  of  those  disgraceful 
honours,  which  he  had  bought  with  the  blood  of  the  innocent, 
and  transmitting  a  name  tainted  with  corruption  to  posterity. 
College  did  his  duty  to  England,  and  to  mankind ;  he  is  one 
of  our  murdered  patriots,  and  though  the  patrician  descent  of 
Lord  Kussell,  and  the  splendid  qualities  of  Algernon  Sydney, 
have  cast  hb  name  into  the  shade,  the  Englishman  who  recol- 
lects that  our  liberties  are  owing  far  more  to  the  stubborn 
resistance  and  fortitude  of  the  many  than  to  the  genius  or 
integrity  of  the  few,  will  rejoice  that  the  name  of  a  soldier  in 
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the  noble  army  of  our  state  martyrs  has  been  preserved  with 
those  of  its  leaders  fix)m  oblmon^  and  will  dwell  gratefully  on 
the  page  that  commemorates  the  services  of  the  single-minded 
and  magnanimous  artizan. 

College  preserved  his  firmness  to  the  last ;  after  addressing 
the  spectators^  he  called  *'  for  his  dear  child^"  and  after  '^  kissing 
him  several  times  with  great  pasrion,**  and  asking  for  the 
prayers  of  those  around  him,  underwent  his  sentence.  ^  He 
wanted  nothing  but  quality"  {e},  says  a  contemporaiy  writer^ 
**  to  make  him  great  living  and  dying."  Of  all  the  victims  of 
the  Rye  House  Plot,  he  made,  with  the  exception  of  Algemcm 
Sydney,  the  best  defence.  Though  he  was  condemned  by  a  pro- 
fligate jury,  he  broke  down  the  credit  of  the  witnesses  produced 
against  him  so  efiectually,  that  they  could  never  again  be  pro- 
duced in  a  Court  of  justice.  The  gallant  demeanour  of  the  poor 
joiner,  saved  the  life  of  many  a  noble  prisoner  already  within  the 
meshes  of  the  Court  **  It  was  not  their  innocence  that  saved 
Jliord  Fairfax,  Sir  John  Brooks,  and  many  others,  but  College's 
baffling  that  crew  of  witnesses,  and  so  plainly  detecting  their 
falsehood,  that  the  King's  counsel  durat  never  ph^  them  at 
any  other  person."  It  was  laid  down  at  his  trial,  that  ''  any 
man  who  advised  a  prisoner  charged  with  treason,  was  guilty 
of  a  high  misdemeanour."  The  King's  counsel  having  got 
possession  (so  humane  and  impartial  were  the  laws  of  England) 
of  the  notes  of  the  prisoner's  defence,  and  found  how  he  in- 
tended to  make  the  witnesses  contradict  each  other,  confined 
each  witness  to  distinct  matter.  Evidence  perfectly  irrelevant 
was  received  against  College, — that  he  bad  said  *<  Charles  the 
first  h^d  begun  the  war  against  his  Parliament."  *'Only," 
North  said  to  him,  ^  to  shew  your  principles."  *^  I  was  then  a 
child,"  said  College.  Norih. — "  You  should  not  have  justified 
such  things."  Justice  Jonea»  and  Justice  Levinz,  follow  in  the 
pame  track. 

CQUeffe. — ^Pray,  my  Lord,  let  me  ask  you  one  question; 

(e)  Let  U8  hope  that  this  want  may  be  forgiven. 
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Whether  the  statute  Edw.  3  does  not  require  two  wituesses  to 
treascm?" 

CiUef  Jiii«£t».— '<Well,  I  will  tell  you,  there  must  be  two 
witnesses  in  the  case ;  but  one  witness  to  one  &ct  at  one  time, 
and  another  at  another,  are  sufficient.'' 

College. — ''What  lies  before  these  gentlemen  as  done  at 
Oxon,  is  on  a  single  testimony." 

Justice  Lemnz.—**  Nay,  Mr.  Dugdale  and  Mr.  Turberville 
bodi  swear  the  same  things  your  design  to  seize  the  King  at 
Oxon ;  and  it  would  be  the  most  difficult  thing  in  the  world  to 
prove  treason  if  the  law  were  not  so,"  &c. 

CoUege. — ''My  Lord,  you  say  the  King  is  not  safe  pn  those 
terms,  and  no  private  man  is  safe  the  other  way." 

Judges. — "  The  kw  is  sa" 

CdOege. — "  There  is  nothii^  of  ftct  proved  ag^st  me  but  a 
pur  of  pistols,  a  horse,  and  a  sword." 

North. — **  We  have  told  you  the  law." 

CcUege. — "  But  if  the  law  be  so,  all  society  and  conversation 
must  be  ruined  by  it" 

Justice  Jones. — "  Pray  go  on ;  when  do  you  think  wc  shall 
have  done  else?" 

I  condnde  with  the  following  extract  fiom  Sir  John  Hawles' 
remarks  on  College's  trial,  (State  Tracts,  p.  19),  "  The  truth  is, 
when  I  consider  the  practice  of  late  times,  and  the  manner  of 
usage  of  the  prisoners,  it  is  so  very  much  Hie,  or  raiher  worse 
tiuan  the  practice  of  the  Inquisition,  as  I  have  read  it,  that  I 
sometimes  think  it  was  in  order  to  introduce  popery,  and  make 
the  Inquisition,  which  is  the  most  terrible  thing  in  that  religion, 
and  which  all  nations  dread,  seem  easy  in  respect  of  it.  I  will, 
therefore,  recount  some  undeniable  circumstances  of  the  late 
practice :  A  man  is,  by  a  messenger,  without  any  indictment 
{nneoedent,  which,  by  the  common  law  ought  to  precede,  or  any 
accuser  or  accusation  that  he  knows  o^  clapt  iq>  in  dose  prison, 
and  neither  friend  or  relation  must  come  to  him ;  he  must 
have  neither  pen,  ink,  or  paper,  or  know  of  what,  or  by  whom 
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he  was  accused ;  he  roust  divine  all^  and  provide  himself  of  a 
counter-evidence,  without  knowing  what  the  evidence  is  agiunst 
him.     If  any  person  advise  or  soUicite  for  him,  unless  asaigo'd 
by  the  Court  by  which  he  is  try'd,  they  are  punishable ;  he  is 
try'd  as  soon  as  he  comes  into  the  Court,  and,  therefore,  of  a 
solicitor  there  is  no  occasion  or  use;  if  the  prisoner  desires 
counsel  upon  a  point  of  law,  as  was  done  in  my  Lord  Russell's 
trial,  the  counsel  nam'd  must  be  ready  to  argue  presently,  and 
the  Court  deliver  their  judgment  presently,  without  any  con- 
sideration.    The  prisoner,  indeed,  hath  liberty  to  except  to 
thirty-five  of  the  jury  peremptorily,  and  as  many  more  as  be 
hath  cause  to  except  to,  but  he  must  not  know  beforehand 
who  the  jury  are ;  but  the  King's  counsel  must  have  a  copy  of 
them :  he  must  hear  all  the  witnesses  produc'd  to  prove  him 
guilty  together,  without  answering  each  as  he  comes,  for  that 
is  breaking  in  upon  the  King's  evidence,  as  it  is  called ;  though 
it  hold  many  hours,  as  it  happen'd  in  most  of  the  trials ;  be 
must  not  have  any  person  to  mind  him  what  hath  been  sworn 
against  him,  and  forgotten  by  him  to  answer ;  for  if  that  were 
allow'd,  the  prisoner,  perhaps,  may  escape  hanging,  and  that  is 
against  the  King;  there  is  a  proclamation  to  call  in  all  persons 
to  swear  against  him,  none  is  permitted  to  swear  for  him ;  all 
the  impertinent  evidence  that  can  be  given  is  permitted  against 
bim,  none  for  him ;  as  many  counsel  as  can  be  hir'dare  allow'd 
to  be  against  him,  none  for  him.     Let  any  person  consider 
truly  these  circumstances,  and  it  is  a  wonder  how  any  person 
escapes;  it  is  downright  tying  a  man's  hands  behind  him,  and 
baiting  him  to  death,  as  in  truth  was  practis'd  in  all  these 
cases.     The  trial  of  ordeal,  of  walking  between  hot  iron  bars 
blindfold,  which  was  abolish'd  for  the  unreasonableness  of  it, 
though  it  had  its  saying  for  it  too,  *  That  God  would  lead  the 
blind  so  as  not  to  be  burnt  if  he  were  innocent,'  was  a  much 
more  advantageous  trial  for  the  suspected  than  what  of  late 
was  practis'd,  where  it  was  ten  to  one  that  the  accus'd  did  not 
escape." 
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The  strong  man  being  bound,  the  spoiling  at  once  b^an. 
No  man  worth  reasoning  with  will  dispute,  that  resistance  had  at 
this  time  become  a  simple  question  of  expediency  (/) :  ^^  When 
bad  men  conspire,"  says  Mr.  Burke,  in  one  of  his  writings, 
'*  the  good  must  associate,  or  they  will  fidl  unpitied  victims  in 
a  contemptible  struggle."    No  better  elucidation  of  this  maxim 
can  be  conceived,  than  the  trials  I  am  about  to  investigate ; 
such,  however,  was  the  condition  to  which  the  imprudence, 
and  I  must  say  the  cruelty,  of  the  Whigs  had  reduced  their 
party ;  that  the  Whigs  were  obliged,  instead  of  combining,  to 
conspire:  profligate  and  needy  men  pretended   to  embrace 
their  cause,  invited  them  to  meetings,  discussed  in  their 
absence  the  most  criminal  projects,  such  as  the  assassination  of 
the  King,  and  then  betrayed  them  to  the  government,  im- 
puting to  the  Russells  and  Sydneys  their  own  cowardly  and 
detestable  projects,  in  aggravation  of  their  guilt     Thus  were 
Rumbold  an  extraordinary  man,  Walcot,  and  Hone  brought  to 
their  deaths.   I  call  attention  to  Walcot's  case  (y),  because,  after 
all  the  pedantry,  absurdities,  and  fantastic  tricks  of  the  English 
law,  which  have  been  noticed,  a  proceeding  to  which  this 
attainder  gave  rise,  may  really  make  the  lay  reader  doubt 
whether  he  is  not  reading  the  caricature  of  some  sarcastic 
novelist,  instead  of  an  account  of  what  actually  took  place 
among  civilized  men.     Walcot  was  convicted  and  executed. 
After  he  (Walcot)  was  hanged,  a  writ  of  error  was  brought, 
and  it  was  moved  that  the  sentence  should  be  reversed,  not 
because  he  had  been  unfairly  tried,  nor  because  the  evidence 
was  insufficient,  nor  because  his  crime  did  not  amount  to 
treason ;  none  of  which  objections  could  have  been  so  taken ; 
but  because  in  the  judgment  on  him,  written  in  the  barbarous 

(/)  The  proper  charge  against  the  Whigs  is,  that  they  did  too  little, 
not  too  much, — 

'*  Detegit  imbelles  animos  nil  fortiter  ansa 
Seditio,  tantumque  fugam  meditata  juventus." 
(g)  State  Trials,  vol.  9. 


362  HI8TOBT  OF   THE 

gibberish,  restored  so  eagerly  by  (he  sages  of  the  law,  it  was 
not  stated  that  his  entrails  should  be  burnt  while  he  was  alive, 
'Mpso  vivente  comburentur  ;**  and,  on  this  ground,  twelve 
years  ailer  the  man  had  been  embowelled,  the  attainder  was 
actually  revexsed,  and  the  sentence  declared  erroneous^  a.  dw 
169&  Was  it  posdUe  for  Swift  (^)  himseli^  I  will  not  say  to 
exa^erate,  but  to  do  more  than  describe  the  stupid  baxbarity 
of  our  law,  and  the  ridiculous  aigumentsof  its  pracUdoners  (A)l 

(^)  GriiIliTer*8  Travels.  This  continued  to  be  the  law  till  54  Geo.  3, 
c.  146,  when,  in  spite  of  Lord  Eldon,  it  was  altered. 

(A)  The  reader  may  judge  of  the  arguments  of  the  orade  of  English 
law  from  this  extract  on  the  punishment  for  treason :— > 

*«And  all  these  several!  punishments  are  found  for  treason  in  Holy 
Scripture, — 

^  I  Reg.  2.  2ff,  &c.    Joab  iractiu^  ffc 

^  Esther,  2.  22. 28.    BUhan  wtpennmj  jn0. 

^  Acts,  1. 18.  Judas  siupensus  crepuU  medmt^  ei  dfffku  mad  ti$etra 
efut, 

*'  2  Sam.  18.  14, 15.  InfixU  tres  lanceas  in  eorde  Abadon  cum  adkue 
palpitaretj  ffn. 

'•2  Sam.  20.22.    AbacUiwn  oaput  ShebaJOH  Biekn. 

^2  Sam.  4.  11,  12.  IfUerfeeenaU  Baanam  et  Bechab^  et  npettdenmi 
mamu  et  pedes  eorum  simper  piscinam  in  Hebron, 

**  Corruption  of  blood,  and  that  the  children  of  a  tnutor  should  not 
inherite,  appeareth  also  by  Holy  Scripture, — 

''  Fsal.  109.  9,  10,  11,  12, 13.  MtUanies  transfetwstur  fiii  efus,  et  ma- 
diceniy  et  ^iciaatur  de  habiiatiambus  raw,  et  diripient  aUem  labores  efns^  et 
dispereat  de  terro  memoria  efus. 

*'  The  judgment  of  a  woman  for  high  treason  is  to  be  drawn  and  burnt.*' 
(He  does  not  quote  any  authority  or  oase  for  this  punishment  hook 
Scripture).    Coke,  Inst.  3,  p.  212. 

*'  Quod  interiora  sua  extra  yentrem  suum  ci^iuntur,**  says  Hawkins, 
Tol.  4,  p.  469,  "  without,**  observes  this  grave  writer,  ^  any  aUusion  to  the 
otdotov,  but  S.  P.  C.  is  express  about  the  oMiov.^  It  seems,  however,  a 
very  doubtful  point  of  English  jurisprudence.  There  is  a  precedent, 
quite  as  applicable  as  those  quoted  by  my  Lord  Coke,  in  the  Odyssey, 
Book  18,  85,  in  the  time  of  King  Echetus,  who  treated  strangers  as 
Laud  did  dissenters : 

€h  ^XfTov  PcurtXSia  fipor&v  IhjkrifMpa  irdyraip, 
Bg  K  and  pTva  rdfi'^ai  koi  o&ara  mfki'i  xo^^t 
lurfita  1^  iitpvaw  d^  tcuaw  &fia  dwraa$tu* 
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I  now  oome  to  the  trial  of  Buasell  and  Sydney.  Ruasell 
was  tried  by  Pemberton.  The  chaige  against  him  was  com- 
passing the  death  of  the  King,  and  the  overt  act  by  which  it 
was  sought  to  prove  a  compassing,  was  a  conspiracy  to  raise  an 
insurrection*  There  can  be  no  doubt  that  such  a  conspiracy, 
if  established,  was  legitimate  evidence  of  the  traitorous  design ; 
and,  therefore,  one  ground  of  the  reversal  of  Lord  Russell's 
attainder,  asrigned  in  the  act  of  Parliament,  viz*,  **  his  wrongful 
conviction  by  partial  and  unjust  construction  of  law,"  cannot  be 
supported  by  an  impartial  reasoner.  But  Lord  Russell  was 
unjusdy  condemned;  first,  because  the  evidence,  such  as  it 
was,  did  not  bear  out  the  charge ;  secondly,  because  a  great 
deal  of  that  evidence  was  hearsay,  and  elicited  by  the  most 
unfair  examination  in  chief;  thirdly,  because  it  was  given  by 
uncorroborated  accomplices ;  fourthly,  because  it  was  misrepre- 
sented by  the  judge.  Rumsey,  Shepherd,  and  Lord  Howard, 
men  whose  lives,  if  their  own  stoiy  was  to  be  depended 
on,  were  in  the  hands  of  the  Crown,  were  the  sole  wit- 
nesses against  Russell :  it  was  proved  by  irresistible  evidence, 
that  Lord  Howard  had  said  what  was  totally  inconsistent  with 
the  evidence  he  gave  against  the  prisoner.  As  specimens  of 
Lord  Howard's  evidence,  take  the  following  extract : 

**  The  witness  (t)  set  o£F  with  a  long  and  rambling  hearsay 
account  of  consultations  and  meetings,  which  he  had  received 
from  Walcot.  He  then  gave  an  account  of  what  Lord  Shafts- 
bury  had  said  to  him  at  a  private  interview,  in  which  that 
nobleman  complained  of  Lord  Russell  for  having  deserted 
him,  and  boasted  of  his  ten  thousand  brisk  boys,  who  were  all 
ready  at  the  holding  up  of  his  finger,  and  in  twenty-four  hours 
would  be  multiplied  into  five  times  that  number,  then  sally 
out,  possess  the  gates  of  the  enemy,  beat  the  guards,  and  take 
Whitehall  by  storm.  The  witness  told  Lord  Shafisbury  this 
was  a  fieur  thing,  but  might  be  fittal,  if  not  deeply  laid,  and 

(t)  PhillippB*8  State  Trials,  vol.  2,  p.  I. 
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well  ooDsiderecL  Lord  Shaftsbmy  replied,  that  he  was  sure  to 
succeed,  but  was  disappointed  by  the  fiuloie  of  the  Duke  of 
Monmouth  and  Lord  RusselL  The  witness  desired  to  con- 
sult them,  before  he  disclosed  his  own  intentions.  Accordingly 
he  went  to  the  Duke  of  Monmouth,  and  told  him  what  Lord 
Shaftsbmy  had  said.  The  Duke  of  Monmouth  answered, 
that  he  thought  Lord  Shafisbury  mad ;  that  so  fiir  fiom  giving 
him  any  encouragement,  he  had  told  him  from  the  beginning, 
and  so  had  Lord  Russell,  that  nothing  could  be  done  in  the 
country  at  that  time.  The  witness  reported  this  to  Lord 
Shaftsbmy :  *  It  is  fidse,'  s^d  be,  *  they  did  encourage  me,  but 
now  they  are  afraid  to  own  it.' 

^  The  witness  then  gave  an  account,  which  he  had  receiyed 
from  Walcot,  respecting  Lord  Shaftsbury's  movements,  and 
which  was  to  this  effect: — That  Walcot  informed  him,  that 
Lord  Shaftsbuiy  had  withdrawn,  adding,  that  in  about  eight 
or  ten  days  there  would  be  a  rising;  that  the  witness  informed 
the  Duke  of  Monmouth  of  this,  and,  as  he  believed,  the  Duke 
informed  Lord  Russell.  'We  believed,'  said  the  witness,  'his 
phrenzy  was  now  grown  to  such  a  height,  that  he  would  rise 
immediately ;  so  we  endeavoured  to  prevent  it.  Upon  which. 
Lord  Russell,  [I  was  told  J  and  the  Duke  of  Monmouth,  did 
force  their  way  to  Lord  Shaftsbury,  and  persuaded  him  to  put 
off  the  day  of  his  rendezvous.  I  had  not  this  fiom  Lord 
Russell ;  for  I  had  not  spoken  a  word  to  him ;  but  the  Duke 
told  me,  that  Lord  Russell  had  been  with  him,  [£  had,  indeed, 
an  intimation  that  he  had  been  with  him]  and  the  Duke  said, 
that  be  himself  had  not  been  with  Lord  Shaftsbury,  but  that 
Lord  Russell  was  with  him,  having  been  conveyed  by  Colonel 
Rumsey.' 

''  ^  After  thb  day  was  put  off,'  continued  the  witness,  '  it 
seems  it  was  put  off  with  this  condition,  that  these  Lords,  and 
divers  others,  should  be  in  readiness  to  raise  the  country  about 
that  day  fortnight  or  thereabouts :  for  there  was  not  above  a 
fortnight's  time  given;    and,  says  the  Duke  of  Monmouth, 
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we  have  pat  it  off,  but  now  me  must  be  in  action,  for  there  is 
DO  holding  it  off  any  longer.  And,  says  he,  I  have  been  at 
Wapping  all  night,  and  I  never  saw  a  company  of  bolder  and 
brisker  fellows  in  my  life :  and,  says  he,  I  have  round  the 
Tower,  and  seen  the  avenues  of  it ;  and  I  do  not  think  it  will 
be  hard,  in  a  litde  time,  to  possess  ourselves  of  it ;  but,  says  he, 
they  are  in  the  wrong  way :  yet  we  are  engaged  to  be  ready 
for  them  in  a  fortnight,  and,  therefore,  says  he,  now  we  must 
apply  ourselves  to  it  as  well  as  we  can.  And  thereupon  I 
believe  they  did  send  into  the  country ;  and  the  Duke  of  Mon- 
mouth told  me,  he  spoke  to  Mr.  Trenchard,  who  was  to  take 
particular  care  of  Somersetshire,  with  this  circumstance;  says 
he,  I  thought  Mr.  Trenchard  had  been  a  brisker  fellow ;  for 
when  I  told  him  of  it,  he  looked  so  pale,  I  thought  he  would 
have  swooned,  when  I  brought  him  to  the  brink  of  action,  and 
said,  I  pray  go  and  do  what  you  can  among  your  acquaintances ; 
and  truly,  I  thought  he  would  have  come  then  to  action ;  but 
I  went  the  next  day  to  him,  and  he  said  it  was  impossible ; 
they  could  not  get  the  gentlemen  of  the  country  to  stir  yet' 

Lard  BuiseU. — "  My  Lord,  I  think  I  have  very  hard  mea- 
sure ;  here  is  a  great  deal  of  evidence  by  hearsay." 

L.  C.  J. — ''Thb  is  nothing  against  you;  I  declare  it  to  the 
jury." 

Att.  Gen. — ^^  If  you  please,  my  Lord,  [addressing  himself  to 
the  witness,]  go  on,  in  the  method  of  time.  This  is  nothing 
against  you,  [turning  to  the  prisoner,]  but  it  is  coming  to  you, 
if  your  Lordship  will  have  patience,  I  assure  you«" 

<'The  witness  was  then  permitted  to  continue,  at  great 
length,  the  hearsay  reports  which  he  had  received  from  Walcot, 
on  the  subject  of  several  designs  for  a  rising,  which  had  not 
been  carried  into  effect  He  spoke  of  another  intended  rising, 
fixed  for  the  17th  of  November,  but  spoke  of  it  only  from 
report 

'*It  was  next  determined,  said  the  witness,  [which  was  the 
last  alarm  and  news  I  had  of  it,]  to  be  done  upon  the  17th  of 
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November.  He  remembered  the  day,  fiom  a  particular  reason, 
which  he  mentioned*  This  design  also  was  disappointed;  and 
Lord  Shaftsbury,  being  told  that  things  were  not  ripe  in  the 
country,  took  shipping  and  got  away. 

**  After  this  mass  of  hearsay, — which  was  calculated  to  exdte 
the  most  fatal  and  unjust  prejudices  against  Lord  Russell,  and 
which  was  utterly  inadmissible, — ^followed  some  of  the  most 
important  evidence  in  the  case :  *  Now,  Sir,'  said  the  witness, 
'after  this,  we  all  began  to  lie  under  the  same  sense  and 
apprehensions  that  my  Lord  Shafisbury  did,  and  we  had  gone 
so  far,  and  communicated  it  to  so  many,  that  it  was  unsafe  to 
make  a  retreat ;  and  this  being  considered,  it  was  also  consi* 
dered,  that  so  great  an  afiSEur  as  that  was,  consisting  of  such 
infinite  particulars,  to  be  managed  with  so  much  firmness^  and 
to  have  so  many  parts,  it  would  be  necessary,  that  there  should 
be  some  general  council,  which  should  take  upon  them  the 
care  of  the  whole.  Upon  these  thoughts  we  resolved  to  erect 
a  little  cabal  among  ourselves,  which  did  consist  of  six  persons ; 
and  these  persons  were,  the  Duke  of  Monmouth,  my  Lord 
Essex,  my  Lord  Russell,  Mr.  Hampden,  jun^  Algernon 
Sydney,  and  mysel£' 

^  Their  first  meeting,  said  the  witness,  was  about  the  middle 
of  January,  preceding  the  trial,  at  the  house  of  Hampden. 
At  that  meeting  they  agreed,  that  their  peculiar  province  was 
to  superintend  certain  arrangements  of  a  general  nature,  which 
coidd  not  be  so  well  conducted  by  individuak.     The  points^ 
which  principally  chaUenged  their  care,  were  these:  First, 
Whether  the  insurrection  would  be  most  property  begun  in 
London,  or  in  the  country,  or  in  both  at  the  same  time? 
Upon  this  point,  the  Duke  of  Monmouth  advised,  that  it 
should  not  be  in  the  city.   Another  pointy  which  they  debated, 
was,  what  counties  and  towns  were  most  di^x)6ed  to  action? 
A  third  point  was,  what  arms  were  necessary,  and  how  they 
might  be  disposed  of?    A  fourth  point  was,  as  to  the  necessity 
of  having  a  common  bank,  of  about  25  or  30,000il  to  answer 
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the  occasions  of  such  an  undertaking.  The  last,  and  greatest 
of  aU  matters  under  consideration,  was,  how  Scotland  could  be 
drawn  in  to  concur;  for  they  thought  it  necessary  that  a 
diversion  should  be  made.  Nothing  was  done,  [said  the 
witness,]  but  these  things  were  ofiered  for  their  consideration, 
and  they  were  to  contribute  their  joint  advice.  About  ten 
days  afterwards,  the  same  party  had  another  meeting  at  Lord 
Ru8sell*8 ;  when  they  came  to  a  resolution  to  dispatch  some 
persons  to  Scotland,  for  the  purpose  of  making  an  arrange- 
ment with  Lord  Aigyle,  and  to  invite  into  England  some 
who  were  perfectly  well  acquainted  with  the  state  of  Scotland. 
They  accordingly  directed  a  person  to  be  sent,  Aaron  Smith. 
Algernon  Sydney  was  intrusted  with  the  care  of  this  business ; 
and  the  witness  was  afterwards  informed  by  lum,  that  he  had 
sent  Smith.  The  party  agreed  not  to  meet  again  till  the 
return  of  the  messenger,  believing  that  the  meeting,  which 
had  taken  place,  might  have  occasioned  some  observation." 

Att,  Gen, — ^^  You  are  sure  my  Lord  Russell  was  there  ?** 

Liord  H. — ** Tes,  Sir:  I  wish  I  could  say,  he  was  not" 

AtL  GefL — **  Did  he  sit  there  as  a  cypher  ?  What  did  my 
Lord  say?' 

Lard  H. — **  Every  one  knows,  my  Lord  Russell  is  a  person 
of  great  judgment,  and  not  very  lavish  in  discourse." 

SerjL  Jeffrey*. — **  But  he  did  consent?" 

Lord  H. — **  We  did  not  put  it  to  the  vote ;  but  it  went 
without  contradiction,  and  I  took  it  that  all  there  gave  their 
consent." 

<*The  last  witness.  West,  was  then  called.  The  first  question 
put  to  him  by  the  Attorney  General  was,  whether,  by  his 
management  of  the  plot,  he  understood  that  any,  and  which, 
of  the  Lords  were  concerned  ?  The  witness,  in  answer,  said, 
that  he  never  had  any  conversation  with  Lord  Russell ;  but 
that,  in  the  insurrection  in  November,  he  heard  from  Feiguson 
and  Rumsey,  that  Lord  Russell  intended  to  go  down  and  take 
his  post  in  the  West,  when  Ttenchard  had  fidled  there." 

Z.  G  J.—**  What  is  this  ?" 
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AtL  Gen. — **  We  have  proved  my  Lord  privy  to  the  con- 
sults ;  now  we  go  about  to  prove,  that  the  under-actors  did 
know  it* 

**  Here  again  the  witness,  without  a  question,  began,  '  They 
always  said,  my  Lord  Russell  was  the  man  they  most  de- 
pended upon,  because  he  was  a  person  looked  upon  as  of  great 
sobriety/ 

Lard  RtuselL — '^  Can  I  hinder  people  from  making  use  of 
my  name  ?  To  hear  this  brought  to  influence  the  gentlemen 
of  the  jury,  and  inflame  them  against  me,  is  hard." 

Rumsey^s  evidence  was  elicited  by  the  grossest  leading 
questions.  "  Surely,  Colonel  Rumsey,"  said  Jefireys,  **  you 
need  not  be  pumped  by  so  many  questions."  Nothing  can  be 
more  vague  than  h'ls  statement ;  *'  It  was  discoursed  by  all  the 
company :"  he  cites  no  particular  expression  of  Lord  RusselL 

'^  Whose  were  the  words?"  (about  surprising  the  guards), 
said  the  Chief  Justice. 

Rumsey. — **  My  Lord,  the  discourse  was  that  some  should.** 

Chief  Justice. — *^  Who  made  that  discourse?" 

Bumsey. — *'My  Lord,  I  think  Sir  Thomas  Armstrong 
began  it,  and  Mr.  Ferguson." 

AtL  Gen.  (the  infamous  Sawyer). — **Was  it  discoursed  amofng 
all  the  company  9^ 

Rumsey. — ^*  All  the  company  did  debate  it" 

Serjt  Jeffreys. — *^  But  pray.  Colonel  Rumsey,  this  you  are 
very  able  to  know,  what  the  debates  were,  and  need  not  be 
pumped  with  so  many  questions.  Was  there  a  debate  about 
the  rising?" 

Rumsey. — "  There  was  no  debate." 

Serjt  Jeffreys. — "  But  did  they  not  take  an  account  of  the 
rising  f    Give  us  an  account  of  it" 

Bumsey. — "  I  have  done  it  twice." 

AtL  Gen.  (i) — **  Was  the  prisoner  at  the  bar  present  at  the 
debate  ?" 

Bumsey. — "  Yes." 

(t)  Lord  Campbell  ascribes  this  question  to  JeSGcejs, 
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SerjL  Jeffreyi* — *'  Did  you  find  him  averse  to  it,  or  agreeing 
to  it?" 

Runuay, — *^  Agreeing  to  it" 

The  admission  of  the  following  evidence  was  obviously 
quite  unjustifiable : 

Sajt  Jeffreys. — **  Do  you  remember  any  writings  or  papers 
read  at  that  time?" 

Sheppard. — *'  None  that  I  saw." 

Seiyt  Jeffreys. — "  Or  that  you  heard  of?" 

Sheppard. — *'  Yes,  now  I  recollect  myself  I  do  remember 
one  paper  was  read." 

SerjL  Jeffreys. — "  To  what  purpose  was  it  ?" 

Sheppard. — **It  was  somewhat  in  the  nature  of  a  declara- 
tion ;  it  was  read  by  Mr.  Ferguson,  who  was  present  at  the 
reading;  I  cannot  say  whether  they  were  all  present  or  not 
The  purport  of  it  was  setting  forth  the  grievances  of  the 
nation,  but  truly  what  particulars  I  can't  telL  It  was  a  pretty 
large  paper." 

AU.  Gen. — '^  But  can  you  tell  the  efiect  of  it,  when  was 
that  to  be  set  out?" 

Sheppard. — ^'It  was  not  discoursed,  it  was  shewn  only,  I 
suppose  for  approbation." 

Att  Gen. — "  Who  was  it  shewed  to?" 

Sheppard. — **  Sir  Thomas  Armstrong." 

Serft  Jeffreys.— ''Vf ho  else?" 

Sheppard. — '^  As  I  remember,  the  Duke  was  present,  and, 
I  think.  Colonel  Rumsay." 

CoL  Rumsay. — ''No,  I  was  not;  it  was  done  before  I 
came." 

Serft  Jeffreys. — **  What  was  the  design  of  that  paper  ? 
Recollect  yourself;  what  was  the  design  ?" 

Sheppard. — "  The  design  of  that  paper  was  in  the  nature  of 
a  declaration,  setting  forth  the  grievances  of  the  nation,  in 
order  to  a  rising,  1  suppose  by  the  purport  of  the  paper;  but 
cannot  remember  the  particular  words  of  it" 

B   B 
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AtL  Gen. — "  We  have  proved  my  Lord  prr 
suits;  now  we  go  aboat  to  prove,  that  tbe>^   ^ 
know  iL"  ^    | 

"  Here  again  the  witness,  without  a  r  ^     ^    i<  *^ 

always  said,  my  Lord  Ruasell  was/        f 
pended  upon,  because  he  was  a  p^  >  * 

sobriety.'  /  /         >  ^^^ 

Lard  RumH— ''Caul  hir  '   ^  / 

my  name?    To  hear  this  b  /    y         J     f  acmber 

of  the  jury,  and  inflame  t>     .      ;  from  hb 

Rumsey's  evidence  /     "  -^  own  house 

questions.    **  Surely,  -'  positive  as  to  the 

need  not  be  pumpe' 

more  vague  than  '    '  -^  btit  once  at  your  house,  and 

company :"  he  '  ^^  ^  I  heard  o£    I  deflire  that  Mr. 

<<  Whose  V         .oilect  himselC" 

said  the  Cb'       '"'  Indeed,  my  Lord,  I  can't  be  positive  in  the 
Rtmuef     ^y  Lord,  I  am  sure,  was  at  one  meeting.' 
CWff  'jL  /.— "  But  was  he  at  both  T 
jSif  AOporA. — <'  I  think  so ;  but  it  was  eight  or  nine  months 

beg-    *«od  I  can't  be  positive"  (A). 

^fbat  this  evidence  also  was  known  to  be  irregular  is  proved 
^y  Sir  John  Hawles,  who  remarks  upon  it  thus :  '*  What  sort 
^f  evidence  was  that?  In  all  civil  matters,  a  witness  shall  not 
be  permitted  to  give  evidence  of  the  contents  of  a  deed  or 
writing  without  producing  the  deed  or  writing  itself  or  a  true 
copy  of  it, — and  for  a  veiy  good  reason,  as  he  may  make  a 
false  construction  of  it  I  remember,"  he  continues,  ^*  a  witness 
who  swore  to  the  contents  of  a  deed  of  entail,  and  being  asked 
whether  he  knew  a  deed  of  entail,  and  by  what  he  knew  the 
deed  he  spoke  of  to  be  a  deed  of  entail,  answered,  'that he 
knew  a  taiVd  deed  very  well,  and  he  knew  the  deed  he  spoke 
of  to  be  a  taiiVd  deed  because  it  had  a  tail  half  as  long  as 
his  arm,'  meaning  the  label  of  the  deed.    And  if  this  be  the 

(ik)  State  Trials,  vol.  9,  p.  601. 
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i  reason  of  the  practice  in  civil  matters,  shew  me 
%  or  reason  anything  should  be  permitted  to  be 

-%  e  in  the  trial  of  any  civil  matter"  (/). 

^'        ^  \  intelligence  was  brought  that  Essex  had 

^^  the  Tower.     That  this  was  done  with  a 

^^  "e  can  be  no  doubt ;  that  the  time  of 

'i^  o  coincide  with  the  event  there  is 

'nd  if  so,  it  is  a  conclusive  argu- 

not,  as  was  asserted,  perish  by 

umstance,   with  a  malignity 

>  .acely  turned  by  the  Crown  lawyers 

1 — and  with  fatal  effect,  for  the  jurymen 

.ards  that  it  went  farther  with  them  than  all  the 

w  of  the  witnesses  produced  by  the  Crown  (n).    "  Who 

^ould  think,"  said  Jeffreys,  *^that  my  Lord  Essex  {p)  should 

(0  State  Tracts,  vol.  2,  p.  43. 

(m)  (Julian)  Johnson,  an  honest  and  vigorous  writer,  says,  after 
quoting  Lord  Essex,  ^  I  9ay  let  his  integrity  be  knawn^  and  speak  as 
loud  as  his  blood  cries;  and  I  am  sure  they  who  would  stifle  that  man*s 
honour  would  stifle  his  death.**  Notes  on  the  Fhoeniz  edition  of  the 
Pastoral  letter,  p.  77.  This  would  hardly  have  been  said  unless  there 
had  been  a  very  general  belief. 

(n)  State  Tracts,  vol.  2,  p.  36. 

(o)  I  must  say,  though  with  great  distrust  of  my  own  judgment,  as  I 
see  Mr.  Hallam  holds  another  opinion,  that  after  the  most  careful 
examination  I  have  been  able  to  give  to  the  evidence,  the  conclusion  at 
which  I  have  arrived  is,  that  Essex  was  murdered  in  the  Tower.  Mr. 
Hallam  seems,  however,  to  think,  that  the  onfy  evidence  is  that  of  the  two 
children  who  speak  to  the  bloody  razor  being  flung  out  of  the  window, 
which  no  doubt  is  a  singular  fact ;  but  besides  this  there  is  a  mass  of 
other  evidence.  There  is  the  evidence  of  Richard  May,  of  Adams  and 
his  wife,  and  of  Dorothy  Smith.  Now  the  evidence  of  Dorothy  Smith  is 
this :  "  that  being  servant  with  one  Holmes,  in  Baldwin*s  Grardens,  she 
heard  several  papists  discoursing  in  Holmes*s  house  concerning  the  taking 
off  of  the  Earl  of  Essex ;  that  they  had  seen  the  Duke  of  York,  who 
suggested  that  he  should  be  poisoned  (the  reader  may  recollect  the 
attempt  on  Colonel  Hutchinson)  ;  but  that  at  last  it  was  settled  his  throat 
should  be  cut,  and  the  Duke  promised  to  be  there  when  it  was  done. 
Three  days  after  this,  and  six  days  before  the  EarPs  death,  she  heard 
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be  guilty  of  such  desperate  things?  which,  had  he  not  been 
guilty  of^  he  would  scarcely  have  brought  himself  to  that 

them  declare  that  the  EarFs  throat  should  be  cut,  and  that  they  would 
give  out  he  had  done  it  himself.  That  she  immediately  communicated 
what  she  heard  to  Billinger,  who  exhorted  her,  if  she  valued  her  life  to 
be  silent.  That  on  the  day  of  the  EarFs  death,  some  of  these  people  came 
to  her  master*s  house,  one  of  whom  struck  her  master  on  the  back,  and 
exclaimed,  the  feat  was  done ;  and  added,  that  he  could  not  but  laugh  to 
see  how  like  a  fool  Lord  Essex  looked  when  they  came  to  cut  his  throat. 
She  said,  that  afterwards  she  told  this  story  to  Rowden,  who  advised  her 
to  hold  her  tongue,  or  she  might  ruin  him  and  his  family,  and  that  she 
declared  she  hoped  the  time  might  come  when  she  might  speak  the  truth 
without  danger.**  This  latter  part  of  her  statement  to  Rowden,  is  con- 
firmed by  Rowden,  by  Mrs.  Rowden,  and  by  Mrs.  Mary  Rowden.  Adams 
says,  that  Dorothy  Smith  was  his  servant  in  James's  time,  and  often 
declared,  in  tears,  the  conversation  and  account  of  Lord  Essex's  death  ; 
that  it  lay  on  her  mind  night  and  day ;  and  that  he  exhorted  her  to  be 
silent.  May  says,  that  Dorothy  Smith  made  the  same  statement  to  him ; 
that  he  exhorted  her  to  silence ;  but  that  on  King  William's  accession,  he 
(May)  went  to  Dorothy  Smith,  and  told  her  she  might  safely  say  what  she 
knew.  Now  let  us  see  what  this  evidence  amounts  to.  If  Dorothy  Smith 
speaks  truth,  Essex  was  murdered, — ^that  is  the  first  step ;  and,  according  to 
all  rules  of  historical  evidence,  if  these  six  witnesses  speak  true, — witnesses 
in  no  way  connected  with  each  other, — the  probability  is,  that  Dorothy 
Smith  does  speak  true ;  for  it  should  be  observed,  that  there  was  nothing  to 
gain,  and  no  party  purpose  to  serve,  by  this  story.  Lady  Essex  and  Bishop 
Burnet  (whose  egregious  and  unreasoning  vanity  was  enlisted  on  the  opposite 
side),  both  discouraged  the  inquiry.  The  evidence  of  this  Dorothy  Smith 
is  quite  independent  of  that  which  induced  Braddon  to  take  up  the  matter, 
for  he  did  not  know  her  till  afterwards :  "  I  never  heard  of  Dorothy 
Smith  till  Mr.  Tourney  informed  me  of  her,  February,  1688.**  But  there 
is  a  great  deal  of  evidence  besides  this.  John  Lloyd  was  sentinel  on  the 
Earl  of  Essex.  He  declared,  "  that  by  the  special  order  of  Major  Hawley, 
be  let  in  two  or  three  men  into  the  Earl's  lodgings  just  before  his  death  ; 
and,  besides  this,  he  was  very  sure,  and  could  safely  swear,  that  Major 
Webster  (a  ruffian  who  went  by  that  name),  was  one,  and  that  as  soon  as 
he  let  them  in,  he  heard  a  noise  in  my  Lord's  chamber,  and  somewhat 
thrown  down  like  the  fall  of  a  man,  after  which  it  was  said  that  the  Earl 
of  Essex  had  cut  hb  throat,"  Is  this  false  ?  How  happens  it  to  corres- 
pond with  Dorothy  Smith's  account  P  There  is  no  suggestion  that  they 
were  in  league  together,  or  had  ever  seen  each  other.  Let  us  go  on. 
Martha  Bascomb  deposed,  that  a  little  before  Lord  Essex's  death  she  was 
walking  before  the  chamber  window.    She  heard  a  noise,  looked  up  to  the 
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untimely  end  to  save  the  method  of  publick  justice."    This 
passed  without  any  reprehension   from    the   Bench.      The 

window,  saw  three  or  four  heads  move  together,  and  heard  one  cry  out 
very  loud  and  dolefully,  murder!  murder!  murder!  That  a  quarter  of 
an  hour  afterwards,  she  heard  of  Lord  Essex's  death.  That  she  mentioned 
what  she  had  seen  to  Perkins,  who  exhorted  her  to  silence.  Perkins 
confirms  this  on  his  oath.  Are  Perkins  and  Martha  Bascomb  perjured  ? 
Two  women,  Elizabeth  Gladwin  and  Sarah  Hughes,  say  on  oath,  that 
they  knew  one  Ruddle,  who  is  dead.  That  Ruddle  spoke  French  well. 
That  this  Ruddle  told  them  he  was  at  the  Tower  when  Lord  Essex  died. 
That  it  was  reported  he  had  cut  his  throat,  but  that  he  (Ruddle)  was  sure 
he  was  murdered,  and  murdered  by  order  of  the  Duke  of  York.  That 
he  (Ruddle)  heard  a  conversation  in  French  between  the  King  and  Duke. 
That  the  Duke  declared,  of  all  the  prisoners  there  he  was  the  one  whom 
it  was  most  important  to  destroy.  That  the  King  said  he  would  spare 
him  for  his  father's  sake,  at  which  the  Duke  was  much  displeased. 
Did  Ruddle  say  this?  Are  the  two  women  who  gave  this  evidence 
before  the  Lords  perjured?  For  what  reason?  What  had  they  to 
gain  if  Ruddle  did  say  this  ?  How  comes  his  evidence  to  correspond 
so  exactly  with  Dorothy  Smith*s  ?  Taken  by  itself  it  is  nothing ;  taken 
in  conjunction  with  what  has  been  stated  above,  it  adds  to  its  for- 
midable character.  The  witnesses  say  that  Ruddle  said  this  in  a  state 
of  great  excitement,  and  protested  he  thought  no  man  safe  if  throats  were 
to  be  cut  in  so  barefaced  a  manner.  Now  Ruddle  is  confirmed  in  part  by 
a  Mr.  Essington,  a  man  of  fortune  and  character.  He  swears  he  was  in 
the  Tower  that  morning.  He  observed  the  Duke  part  a  little  way  from 
the  King,  and  beckon  to  two  men.'  That  the  two  men  went  towards 
Essex^s  lodgings,  and  in  less  than  a  quarter  of  an  hour  came  back,  and 
said,  *'  the  business  is  done.**  Is  Essington  perjured  ?  Nicholson,  a  corn 
factor,  proves  that  he  was  warder  in  the  Tower  when  Lord  Essex  died. 
That  he  let  a  stranger  in  for  a  shilling  to  see  the  Tower.  That  Major 
Hawley  reproved  him  violently  for  this.  Philip  Johnson  swears,  that  his 
wife,  who  is  dead,  by  order  of  Major  Hawley,  in  whose  service  she  was, 
and  in  whose  house  Lord  Essex  was  found  dead,  helped  a  man  called 
Major  Webster  to  strip  the  clothes  and  wash  the  body  of  the  Earl,  for 
which  Hawley  gave  her  ten  shillings,  and  that  the  cravat  she  took  off  the 
EarVe  neck  was  cut  in  three  places.  Is  this  perjury  ?  Miriam  Webster 
proves,  that  Mary  Johnson  told  her  she  washed  the  body.  In  addition 
to  this,  it  was  sworn,  that  Major  Webster,  who  kept  an  ale-house  opposite 
the  Tower,  on  the  very  day  of  Essex's  death  produced  his  bloody  pocket 
handkerchief,  with  a  coronet  on  it,  and  said,  "  Here  is  the  blood  of  a 
traitor ;  I  hope  to  see  many  rogues  go  the  same  way ;"  and  on  the  same 
day,  having  been  before  very  poor,  he  produced  a  knit  purse,  out  of  which 
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moment  Lord  Anglesea,  a  witneas  fiir  the  prisoner,  slated 
hearsay,  he  was  stopped  by  the  Chief  Josdce,  who  had  allowed 

he  connted  fortj-nine  guineas.  John  Bampton  md  his  wife  both  declared 
on  oath,  that  thej  asked  one  Bobert  Meeke,  a  soldier  in  the  Tower,  to 
gire  an  account  how  Lord  Essex  came  to  cat  his  throat ;  to  which  Medce 
answered  with  earnestness  and  passion,  that  the  said  Earl  did  not  cut  his 
own  throat,  but  was  barbaronslj  mnrdered  bj  two  men,  sent  fat  that 
purpose  bj  his  rojal  highn<*fls  to  the  EarFs  lodging  just  after  his  driE. 
Now  this  Robert  Meeke  was  afterwards  found  murdered.  Robert  Meeke 
desired  those  persons  to  whom  he  had  told  what  he  knew  of  £s8ex*s  death, 
not  to  divulge  it,  and  declared  he  should  be  murdered  for  what  he  knew ; 
and  the  tctj  daj  he  was  murdered,  begged  two  men  to  keep  him  com- 
pan  J,  for,  he  said,  ^  I  observe  that  I  am  dogged ;"  and  the  Tery  next 
morning  Meeke  was  found  dead  in  the  Tower  ditch,  just  opposite  Major 
Webster's  ale  house.  One  of  the  coroner's  jnrj,  one  Colston,  who  taught 
writing  and  mathematics  on  Tower  Hill,  because  he  wished  not  to  bring 
in  a  verdict  of  feio  de  se,  and  said  the  jury  were  infiituated  to  do  it,  was 
sentenced  to  paj  a  fine  of  300/.,  and  to  be  pilloried.  Now  let  us  see  the  evi- 
dence of  the  children,  who  knew  nothing  of  the  preceding  matter.  William 
Edwards,  about  thirteen,  swore,  that  he  was  gc»ng  to  school  on  the 
morning  of  Essex's  death,  and  saw  a  hand  fling  a  blood  j  razor  out  of  the 
window.  His  mother  swears,  that  her  son' told  her,  about  ten  in  the 
morning  of  the  same  day,  the  same  storjr.  There  could  have  been  no 
time  for  c<mtrivanoe  or  preparation;  neither  is  there  anj  conceivable 
motive  for  falsehood  on  the  part  of  the  boy  or  his  mother.  Is  what  he 
said  he  saw  false  ?  Is  what  the  mother  swore  false  ?  If  what  the  mother 
swore  is  true,  it  is  probable  that  th^  boj's  statement  is  true ;  and  if  the 
boy's  statement  is  true,  Essex  was  murdered,  for  it  was  sworn  that  the 
razor  was  found  by  his  body.  Again,  Jane  Loadman,  aged  thirteen, 
swears,  that  on  the  same  morning  she  saw  a  hand  fling  a  bloody  raasor  out 
of  Essex's  window ;  and  William  Glassbrook  swears,  that  on  the  same 
morning  he  heard  the  girl  tell  her  aunt  that  the  Earl  of  Essex  cut  his 
throat,  upon  which  her  aunt  was  very  angry;  whereupon  the  girl  did 
declare  she  was  sure  of  it,  for  she  saw  him  fling  the  razor  out  of  window, 
and  the  razor  was  bloody.  The  aunt,  Margaret  Smith,  swears  the  same 
thing.  Now  this  girl  evidently  does  not  mean  to  injure  the  King's  party 
in  what  she  swears.  Her  inference  is,  that  Essex  cut  his  throat,  and  she 
does  not  know  that  the  fact  she  mentions  refutes  that  inference ;  for  if  a 
razor  were  flung  out  of  window,  the  razor  put  by  the  side  of  the  body,  to 
make  the  jury  believe  he  had  cut  his  throat,  as  the  valet  Bonamy  swore, 
is  false  evidence.  Bonamy,  the  valet,  contradicts  himself;  and  the  stoiy 
of  a  man's  paring  his  nails  with  a  razor,  is  itself  improbable.  Russel,  the 
warder,  also  gives  inconsistent  accounts.     Besides  this,  Samuel  Story 
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the  witnesses  for  the  Crown  to  give  page  after  page  of  hearsay 

testimony,  in  spite  of  the  repeated  and  indignant  expostulations 

of  the  prisoner  (p). 

podtivelj  swears,  that  Major  Webster  confessed  to  him  that  he  flung  the 
razor  oat  of  the  window,  and  when  he  was  asked  why,  ascribed  it  to  his 
consternation ;  thereby  corroborating  the  children.  There  were  five  cuts 
on  the  right  hand  of  Essex,  and  three  on  his  neckcloth.  When  the  jury 
desired  to  see  the  clothes.  Major  Hawley  told  them  it  was  the  body,  not 
the  clothes,  they  were  to  sit  on.  Floyd,  the  sentinel,  taken  up  as  privy 
to  the  murder,  1688,  stated  to  the  Justice,  and  to  the  Secret  Committee, 
that  by  order  of  Major  Hawley  he  let  two  or  three  men,  of  whom  Webster 
was  one,  into  Essex^s  lodgings  just  before  his  death,  and  immediately 
afterwards  heard  a  great  trampling,  and  a  fall  like  that  of  a  body.  It  was 
also  proved,  that  two  days  before  the  death  of  Essex,  it  was  reported  at 
Andover  that  he  had  cut  his  throat  then,  while  the  King  and  Duke  were 
there;  and  that  it  was  reported  at  Frome,  one  hundred  miles  from 
London,  on  the  morning  after  the  event  took  place.  To  this  it  must  be 
added,  that,  as  Mr.  ELallam  very  candidly  states,  the  government  had  no 
case  against  Essex,  and  his  life  was  not  in  the  slightest  danger.  The 
presence  of  James  at  the  Tower  may  be  accounted  for  by  the  importunity 
of  his  agents.  Charles  knew  nothing  of  the  matter,  and  was  taken  there 
on  some  other  pretence.  But  the  agents  of  James  might  insist  upon  some 
such  sanction  to  their  proceedings.  Sir  John  Hawles,  the  Solicitor 
Greneral  in  William  the  Third*s  time,  certainly  believed  that  Essex  was 
murdered ;  and  he  gives  as  a  reason  for  it,  the  care  that  was  taken  to  fix 
Lord  Russell's  trial  for  that  very  day :  '*  My  Lord  Essex  was  killed,  or  to 
be  killed,  that  morning ;  as  to  this  matter,  it  is  not  material  whether  by 
his  own  or  another's  hand."  *'  The  jury  (Russell's)  might  have  been  told 
a  great  many  circumstances  to  shew  the  improbability  of  Essex's  killing 
himself."  State  Tracts,  vol.  2,  p.  37.  It  should  be  recollected,  that  all 
this  evidence  was  taken  most  reluctantly.  Lord  Sunderland  was  deeply 
implicated  by  the  evidence  of  Holland,  which  I  have  not  insisted  on,  who 
stated  that  he,  at  the  instigation  of  Sunderland,  actually  assisted  in  the 
crime,  and  discouraged  the  inquiry.  Such  an  investigation  could  then 
answer  no  purpose,  and  could  not  be  agreeable  to  Queen  Mary  or  her 
husband.  Queen  Anne  struck  Braddon  out  of  the  Pension  List,  saying, 
that  he  had  flung  blood  in  her  father's  face.  Altogether,  there  is  at  least 
as  much  evidence  to  believe  that  James  ordered  the  assassination  of 
Essex,  as  that  Ferdinand  did  that  of  Wallenstein ;  nor  would  it,  in  my 
opinion,  be  worse  than  other  actions  of  James's  life.  Charles  I  entirely 
acquit ;  and  perhaps  other  horrours  might  be  discovered  if  the  history  of 
this  transaction  could  be  fully  laid  open. 

(p)  The  case  of  Yardley  v.  Tothill,  2  Keble,  shews  that  the  rule 
against  hearsay  evidence  was  quite  understood  at  this  time.  Rabelais  had 
pointed  out  the  evils  of  **  oui  dire"  long  before. 
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The  Lord  Chief  Justice,  in  summing  up  to  the  jury,  re- 
peated all  Lord  Howard's  hearsay  evidence,  which  he  said 
was  inducement  to  the  matter  that  afiTected  Lord  Russell  more 
immediately.  He  took  no  notice  at  all  of  the  fatal  blow  infficted 
on  Lord  Howard's  credit  by  the  witnesses.  Lord  Anglesea, 
Burnet,  and  Mr.  Howard,  called  on  behalf  of  the  prisoner,  but 
artfully  substituted  the  point  whether  an  accomplice  was  a 
competent  witness,  for  the  question  whether  he  was  a  credSde  one : 
neither  did  he  take  any  notice  of  the  loose  and  vague  manner  in 
which  Rumsay  and  Shepherd,  but  Rumsay  more  especially,  gave 
their  evidence,  or  of  their  repeated  contradictions  of  each  other 
and  themselves  {q) :  he  stated  also  that  Shepherd  spoke  to  a 
discourse  about  a  rising,  whereas  Shepherd,  when  pressed  on 
that  point,  answered,  I  do  not  remember  any  further  dis- 
course: so  he  misrepresented  Rumsay's  evidence,  who  had 
said  there  had  been  no  discourse  about  a  rising,  whereas 
Pemberton  repeated  his  evidence  as  if  he  had  said,  that  the 
intended  surprise  of  the  guards  was  in  order  to  a  rising.  The 
Chief  Justice  also  dwelt  upon  the  contents  of  the  written 
declaration  spoken  to  by  Shepherd,  which  was  contrary  to  all 
principle, — first,  because  it  was  parol  evidence  of  a  writing 
which  ought  to  have  been  produced  or  accounted  for,  and 
next,  because  there  was  no  evidence  of  any  kind  that  the 
paper  had  been  communicated  to  Lord  Russell,  or  sanctioned 
in  any  way  by  his  approbation.  In  short,  his  conduct  was, 
though  not  so  manifestly  unjust  as  at  Hone's  trial,  extremely 
partial  and  unbecoming.  Yet,  in  spite  of  all  this  partiality, 
— because  he  had  not  done  openly,  what  he  contrived, 
however  efiectually,  to  accomplish ;  because  he  did  not  insult 
misfortune ;  perhaps,  because  he  did  not  seize  the  occasion  of 
insulting  the  pattern  of  womanhood  at  the  bar, — he  was  dis- 
missed from  his  situation,  and  his  name  struck  out  of  the  list 
of  privy  councillors. 

(7)  At  Cornish's  trial  Rumsaj  admitted  that  be  had  stated  what  was 
false  on  occasion  of  Lord  Russell,  out  of  humanity,  as  he  said,  to  the  man 
whose  life  he  was  at  that  moment  taking  awaj. 
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Thucydides  remarks,  that  in  times  of  civil  violence  they 
generally  succeed  best  who  take  the  shortest  path  to  reach 
their  objects.    The  gifted,  refining,  and  more  scrupulous  men, 
who  endeavour  to  preserve  appearances,  become  the  victims 
of  the  blunt,  rude,  stupid   ruffians  who  at  once  level  their 
da^ers  at  the  throat  of  their  enemies.    Proceeding  upon  this 
principle,  the  *'  merry  monarch,**  our  most  religious  and  gra- 
cious King,  selected  Jeffreys  to  destroy  Algernon  Sydney,  the 
most  illustrious  man  then  alive  in  England;  and,  from  the 
spotless  virtue  of  his  life,  no  less  than  from  his  deep  learning 
and  great  capacity,  the  Court's  most  dangerous  antagonist 
Charles  required  for  his  purpose  neither  knowledge  to  perplex, 
nor  abilities  to  seduce,  nor  eloquence  to  persuade,  nor  plau- 
sibility to  deceive, — ^but  a  determined  ruffian,  such   as   the 
soucing  prostitution  of  the  bar  of  that  day  alone  could  furnish, 
with  a  front  of  brass,  and  a  heart  of  iron.     Such  a  man  was 
Jeffireys.     There  was  a  sort  of  tie  in  Nature  between  him  and 
his  employers.     The  perpetration  of  crimes,  which  other  men 
commit  with  reluctance,  was  no  inconsiderable  part  of  his 
reward.     To  him  the  pedantry  in  which,  as  a  veil,  the  Cokes 
and  Pophams  wrapt   up  their  enormities,  would  have  been 
useless.     Jeffireys  loved  vice  as  Cato  did  virtue,  for  its  own 
sake ;  and  dwelt  with  rapture  on  its  deformity.    He  had  a  soul, 
to  the  morbid  cravings  of  which  the  blood  he  was  required  to 
shed,  the  insults  he  was  expected  to  pour  out,  the  sufferings, 
mental  and  bodily,  he  was  called  upon  to  inflict,  ministered 
a  depraved  and  unnatural  delight     The  judges,  his  contem- 
poraries, are  obliged  to  him :  the  servile  Hyde,  the  miserable 
Forster,  the  corrupt  Pemberton,  the  ignoble  North,  the  perjured 
Wright,  the  flagitious  and  abject  Trevor,  nay,  the  brutal  Scroggs 
himself,  when  placed  by  the  side  of  Jeffreys,  appear  innoxious 
and  almost  respectable.     In  him  was  impersonated  the  genius 
of  the  reign,  which  began  by  senseless  outrages  to  departed 
genius,  and  ended  by  the  merciless  extermination  of  living 
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virtue :  **  Tnicidatis  totiosigDibiis  viris  virtatem  ipeam  exadn- 
dere  ocHicopivit,  ioterfecto  Thiaaea  Paeto^  et  Borea  Sonmo." 

Sydney  was  brought  to  his  trial  in  November,  1683.  Tbe 
indictment  was  read  to  bim,  and  he  was  called  upon  for  his 
defence.  **  My  Lord,"  he  said^  ^  I  find  an  heap  of  crimes 
pat  together,  distinct  in  natoie  and  distinguished  by  law ;  and 
I  do  conceive  that  the  indictment  is  void,  and  that  I  cannot 
be  impeached  thereon." 

JL  C.  •/. — '*  We  are  not  to  admit  any  discourse  till  you 
answer  whether  you  be  guilty  or  not  .  •  •  You  must  plead  or 
demur." 

Sydney. — **  If  I  put  in  exceptions  to  the  bill,  I  do  not  plead 
until  those  exceptions  are  overruled.  This  was  the  case  of 
Sir  Henry  Vane." 

JL  C.  J. — '*  I  must  tell  you,  you  must  plead  or  demur." 

Sydney. — **  My  Lord,  every  one  will  acknowledge  that  there 
are  or  have  been  vicious  indictments.  Now,  if  I  plead  to  an 
erroneous  indictment,  and  am  acquitted,  I  may  be  indicted 
again  ....  If  any  one  say  I  have  levied  war,  and  by  several 
acts  undertake  to  prove  I  have  done  it,  I  can  say  I  have  done 
it  or  have  not  But  here  I  don't  find  anything  specified,  nor 
can  I  tell  upon  what  statute  I  am  indicted.  I  pray  I  may  see 
the  record." 

L.  C.  J.—**  That  we  cannot  do."    (English  justice  I) 

Sydney. — **  My  Lord,  I  desire  you  to  accept  this."  [Shewing 
a  parchment.] 

L.  C.  J. — *'  What  is  it?  If  you  put  in  a  special  plea,  and 
Mr.  Attorney  demurs,  you  may  have  judgment  of  death,  and 
by  that  you  wave  the  &ct." 

This  statement,  which  was  urged  again  by  the  crawling 
reptile  Withens,  was  fiilse.  It  was  not  true  that  the  plea 
waved  the  fiict,  and  that,  if  the  plea  were  found  against  the 
prisoner,  judgment  of  death  must  be  pronounced.  Jeffireys 
did  theo  what  he  was  obliged  (so  abominable  was  his  purpose) 
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to  do,  and  what  then  was  almost  impossible, — ^he  calumniated 
the  English  law.  In  the  mean  time  the  Solicitor  General, 
whose  name  I  am  sony  to  say  was  Iinch,  played  the  petti- 
fogger, by  remarking,  "  I  must  do  my  duty.  Mr.  Williams 
(this  was  Speaker  Williams)  exceeds  his  duty ;  he  informs  the 
prisoner  several  things." 

ffUHams  (who  of  course  saw  through  the  fidsehood). — **  I 
only  said,  if  it  was  a  plea,  put  it  in*  Mr.  Attorney  can  hear 
all  I  say." 

Whereupon  Mr.  Williams  was  reproved  by  the  Lord  (^hief 
Justice. 

Sydney, — "  Why  then,  if  you  drive  me  upon  it,  I  must 
plead."    [He  pleaded  not  guilty.] 

The  trial  was  then  fixed  to  take  place  in  a  fortnight 

Sydney, — **  In  the  next  place  I  desire  a  copy  of  the 
indictment." 

L.  G  J.—'*  We  can't  grant  it  by  law"  (*> 

On  the  21st  of  November  Sydney  was  again  brought  to  the 
bar.  He  began  by  complaining  of  the  hardship  he  had  suf- 
fered from  the  refusal  of  a  copy  of  the  indictment.  Jeffreys 
said,  "  By  the  opinion  of  all  the  judges  a  copy  of  the  indictment 
was  refused  my  Lord  Russell.  Therefore  arraign  him  on  the 
indictment,  we  must  not  spend  our  time  in  discourses  to  cap- 
tivate the  people." 

West  was  called. 

Sydney, — "  I  pray  one  word  before  Mr.  West  be  sworn.  I 
have  heard  Mr.  West  has  confessed  many  treasons.  I  desire  to 
know  whether  he  is  pardoned." 

X.  C.  J.—"  I  don't  know  that." 

Sydney. — **  How  can  he  be  a  witness?" 

X.  C  J. — **  Swear  him.  I  know  no  legal  objection  against 
him.     He  was  a  good  witness  on  my  Lord  Russell's  triak" 

(s)  Again,  1  ask,  would  any  law  in  a  free  country,  but  one  made  by 
our  judges  in  that  age,  violate  natural  jusUce  in  so  gross  a  manner  P 
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Sydney. — *'My  Lord,  if  another  did  not  except  against  him, 
it  is  nothing  to  me." 

Mr,  North  (the  contemptible  writer). — "Pray  give  an  ac- 
count to  the  Court  of  what  you  know  of  a  general  insurrection 
intended  in  England." 

Sydney. — "  What  he  knows  concerning  me." 

L.  C.  •/.— "  We  will  take  care  of  that." 

Sydney. — ''Is  it  ordinary  that  he  should  say  any  thing 
unless  it  be  to  me  and  my  indictment  ?" 

L.  C.  J. — "Mr.  Sydney,  you  remember  in  all  the  trials 
about  the  late  Popish  Plot,  how  there  was  first  a  general 
account  given  of  the  plot  in  Coleman's  trial,  in  PlunketX  and 
others.     I  do  not  doubt  but  you  remember." 

West  then  began  with  a  long  detail  of  hearsay  evidence. 
Captain  Walcot  told  me  in  October  last,  &c..  Colonel  Rumsay 
said,  &c.  (in  Sydney's  absence).  Afterwards  I  was  not  privy 
to  any  thing  else,  but  what  I  had  the  report  of  from  Mr. 
Nelthrop  and  Mr.  Fei^son.  Mr.  Nelthrop  told  me  the 
prisoner  had  said 

Sydney. — "  My  Lord,  I  am  extremely  unwilling  to  interrupt 
the  gentleman." 

L.  C.  J. — "You  must  not  interrupt  the  witness.  Goon, 
Sir." 

West — "  Mr.  Welthrop  told  me  the  prisoner  had  sent  Aaron 
Smith  into  Scotland,  &c."  Then  a  long  detail  of  hearsay 
which  he  thus  concludes:  "  As  to  the  prisoner,  I  know 
nothing,  and  did  never  speak  with  him  till  since  the  dis- 
covery."    Not  one  syllable  that  this  witness  said  was  evidence. 

Rumsay  was  the  next  witness. 

He  repeated  hearsay  and  described  meetings,  but  said  not 
one  word  as  to  the  prisoner.  And  Mr.  Phillipps  remarks,  he 
did  TvSl  corroborate  West  as  to  the  statement  which  West 
pretended  to  have  received  fi:om  him  ;  on  the  contrary,  he  said, 
that  he  had  received  firom  West  the  very  information  which 
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West  pretended  to  have  received  fipom  him.     Such  was  the 
value  of  this  testimony. 

Sydney, — «  My  Lord,  I  must  ever  put  you  in  mind  whether 
it  be  ordinary  to  examine  men  upon  indictments  of  treason, 
concerning  me  that  I  never  saw  nor  heard  of  in  my  life.** 

Z.  C.  J. — "I  tell  you  all  this  does  not  affect  you,  and  I  tell 
the  jury  so." 

Sydney, — "But  it  prepossesses  the  jury." 

Keiling  was  then  sworn. 

He  repeated  a  conversation  with  Goodenough :  "And  I 
have  heard  him  say  that  Colonel  Sydney,  whom  I  dorCt  know^ 
had  a  considerable  part  in  the  management  of  that  affair  P 

Att.  Cren, — "  Now  we  come  to  the  prisoner,  we  will  call  my 
Ix)rd  Howard." 

Lord  Howard  of  Escrick  was  a  Titus  Oates  without  his 
courage  or  his  excuses.  The  mild  and  loyal,  but  honest 
Evelyn,  calls  him  "  that  monster  of  a  man.  Lord  Howard  of 
Escrick"  (^).  The  flesh  of  every  honest  man  in  Court  must 
have  crept  with  loathing  as  the  murderer  of  Lord  Russell  thus 
began: — 

"  Truly,  my  Lord,  on  entering  on  the  evidence,  which  I  am 
about  to  give,  I  cannot  but  observe,  what  a  natural  uniformity 
there  is  in  truth.  For  the  gentlemen,  who  have  been  before 
me,  have  so  exactly  instanced,  in  every  particular,  what  I  have 
to  say,  that  two  tallies  could  not  more  exactly  fall  into  each 
other,  though  I  confess,  I  had  not  seen  their  faces,  for  some 
months,  before  the  breaking  out  of  the  plot.  The  vntness 
then  proceeded  to  state,  that,  in  the  January  preceding,  a 
select  council  was  appointed,  consisting  of  himself,  the  Duke 
of  Monmouth,  Lord  Essex,  Lord  Russell,  Algernon  Sydney, 
and  Hampden ;  that  the  object,  which  they  had  in  view,  in 

(/)  Memoirs,  vol.  1,  p.  566.  **Mr.  Algernon  Sydney,  who  was  eze- 
cutcMl  on  the  single  testimony  of  that  monster  of  a  man,  Lord  Howard  of 
Escrick." 
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associating  together,  was  to  give  life  and  motion  to  an  enter- 
prise, which  had  been  long  in  hand,  but  was  then  become 
languid  and  flat.  The  first  meeting  was  at  Hampden's.  The 
witness  could  not  remember  the  order,  or  method,  in  which 
the  parties  discoursed;  but  the  result  was,  that  they  should 
then  settle  the  points,  which  were  afterwards  to  receive  their 
particular  attention ;  these  were,  the  time,  the  place,  and  the 
persons  fittest  to  be  employed.  Some  opinions  were  given, 
but  nothing  was  resolved ;  the  points  for  consideration  were 
committed  to  their  thoughts  to  be  digested  afterwards.  They 
were  also  to  consider  what  magazines  should  be  procured,  and 
what  sums  of  money  nused.  These,  said  the  witness,  were 
only  the  heads,  which  were  then  agreed  on,  and  were  to  be 
afterwards  better  considered.  The  party  declared  it  to  be  of 
the  utmost  importance  to  have  a  perfect  understanding  and 
union  of  council  with  the  leading  men  in  Scotland;  and 
determined,  that  some  person  should  be  sent  into  Scotland  to 
promote  this  object 

**  About  a  fortnight  after  this  meeting,  there  was  another  at 
the  house  of  Lord  Russell,  where  the  same  party  were  as- 
sembled ;  atid  after  some  conversation  respecting  the  leading 
principles,  on  which  they  should  act  together,  they  debated  on 
the  expediency  of  the  measure,  which  had  been  advised  at  the 
last  meeting,  that  of  sending  into  Scotland,  to  invite  over  to 
England,  some  of  the  leading  men  of  the  party,  who  might 
bring  information  as  to  the  state  of  the  people,  and  consult  on 
the  means  of  raising  a  commotion  in  that  kingdom.  It  was 
agreed,  that  Lord  Melvin,  Sir  John  Cockram,  and  two  of  the 
Campbels,  should  be  invited  to  join  the  party  in  England. 
Sydney  engaged  to  select  some  person  for  this  business,  and 
named  Aaron  Smith.  Aaron  Smith  was  accordingly  sent  to 
Scotland,  in  pursuance  of  the  debate. 

*'  Here  the  evidence  of  Lord  Howard  closed.  The  Chief 
Justice  inquired,  whether  Sydney  wished  to  ask  the  witness 
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any  qaestions?  *  None/  said  Sydney,  <I  have  no  question  to 
ask  Lord  Howard.'  *  Silence' — said  the  Attorney  General — 
•You  know  the  proverb.*" 

If  the  third  part  of  Dryden's  wonderful  poem,  the  Hind  and 
Panther,  had  then  been  written,  Sydney  might  have  replied 
by  quoting  the  lines,  which  no  doubt  describe  his  feelings, 

"^  She  snpprest 
The  boiling  indignation  of  her  breast, 
She  knew  the  virtue  of  her  blade,  nor  would 
Pollute  her  weapon  with  ignoble  blood. 
Her  fainting  foe  she  saw  before  her  eye, 
And  back  she  drew  the  shining  weapon  dry.** 

A  collision  with  Sydney  was  not  to  ennoble  such  an  enemy. 
**  The  Lord  Howard,"  he  says  in  the  paper  he  delivered  to  the 
sheriff,  **  is  too  infamous  by  his  life  and  the  many  perjuries  not 
to  be  denied,  or  rather  sworn  to  by  himself  to  deserve  mention, 
and  being  a  single  witness  would  be  of  no  value,  though  he 
had  been  of  unblemished  credit,  or  had  not  seen  and  confessed 
that  the  crimes  committed  by  him  would  be  pardoned  only  for 
committing  more,  and  even  the  pardon  promised  could  not  be 
obtained  **  until  the  drudgery  of  swearing  was  over"  («). 
Lord  Anglesey  said,  as  before,  that  Howard,  in  Lord  Bedford's 
presence,  had  denied  all  knowledge  of  the  plot,  and  protested 
that  Russell  had  nothing— could  have  nothing — to  do  with 
any  such  proceeding.  Lord  Clare  said,  that  Lord  Howard 
said  of  Sydney  with  great  asseveration,  that  he  was  as  innocent 
as  any  man  breathing. 

Att.  Gen.—*'  When  was  this  ?" 

Lard  Clare. — "  At  my  house." 

Att  Cren.  — *'  How  long  before  Lord  Howard  was  taken  ?" 

Lard  Cljare. — "  About  a  week." 

The  next  question  was  intended  to  destroy  Lord  Clare. 

AtL  Gen. — ^^  I  would  ask  you,  my  liord,  upon  your  honour, 
would  not  any  man  have  said  as  much  who  had  been  in  the 

plot?" 

(if)  Howard*8  own  words. 
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Lord  Clare, — "  I  cannot  tell.     I  know  of  no  plot** 

Philip  Howard  swore  that  Lord  Howard  had  told  him  the 
plot  was  false,  *^  a  plot  made  upon  us,  and,  therefore,  no  man 
was  free  ;**  and  added,  **  I  have  that  particular  obligation  from 
(/olonel  Sydney  that  no  one  man  had  from  another.** 

Burnet  swore  that  Lord  Howard,  in  his  presence,  with 
hands  and  eyes  lifted  up  to  Heaven,  protested  he  knew  nothing 
of  the  plot 

Joseph  Ducas,  a  French  servant  of  Sydney's,  swore 
that  after  Sydney's  arrest.  Lord  Howard  said  to  him,  *^  God 
knows  I  know  nothing  of  this  I  and  if  Colonel  Sydney  was 
concerned  in  the  matter  he  would  tell  me  something^  but  I 
know  nothing." 

Lord  Paget  said,  that  Lord  Howard  had  to  him  denied  all 
knowledge  of  the  plot. 

Edward  Howard,  who  had  been  browbeaten  at  L(»d 
Russell's  trial,  said,  *^  Lord  Howard  assured  me,  under  great 
asseverations,  he  could  neither  accuse  himself  nor  any  body 
living  ....  I  add,  I  think  if  he  had  known  any  such  thing 
he  would  not  have  made  his  application  to  the  Eling  in  this 
manner,  I  am  afraid  not  so  suitable  to  his  quality." 

Z.  C  J. — "  No  reflections  upon  anybody." 

Mr.  Howard. — '*My  Lord,  I  reflect  upon  nobody,  I  under- 
stand where  I  am  ;  but  since  your  Lordship  has  given  me  this 
occasion,  I  must  needs  say  that  that  reproof  which  was  given 
me  at  the  trial  of  Lord  Russell,  made  me,  by  reason  of  a  weak 
memory,  omit  some  particulars.  I  will  speak  now  which  are 
these.  My  Lord,  upon  the  discourse  of  this  plot,  did  further 
assure  me  that  it  was  certainly  a  sham.  How,  my  Lord,  do 
you  mean  a  sham  (v)  ?  said  L  Why,  such  an  one,  cousin,  says 
he,  as  is  too  black  for  any  minister  of  public  employment  to 

(r)  **A  sham:**  verba  meretricis  speciem  subnutici  pudoris  pre  se 
ferentis  et  cupido  amanti  dicentia — **I  am  ar-fiham-ed** — ^amatoris  deinde 
gravi  morbo  laborantis,  nota  vox  ftiit,  se  in — **a  Bham**-^iiicidi88e. 
North's  Ezamen. 
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have  deyised,  &a     And  I  am  sure  if  I  had  the  honour  to  be 
of  this  gentleman's  jury  I  would  not  believe  him." 

L.  C.  •/'.—"  This  must  not  be  suffered." 

AjtL  Gen. — "  You  ought  to  be  bound  to  your  good  behaviour 
for  that" 

L>  C.  J. — "The  juiy  are  bound  by  their  oaths  to  go 
according  to  their  evidence;  they  are  not  to  go  by  men's 
conjectures" 

thfdney. — **  My  Lord,  I  spake  of  a  mortgage  that  I  had  of 
my  Lord  Howard.  I  do  not  know  whether  it  is  needful  to  be 
proved,  but  it  is  so." 

Lord  Howard  — "  I  confess  it" 

Then  Blake  was  called.  Blake  swore  that  Lord  Howard 
said  to  him,  he  had  his  warrant  for  the  pardon  "  as  soon  as  the 
drudgery  of  swearing  is  over." 

Tracy  swore  that  Lord  Howard  said,  in  his  presence,  he 
was  sure  Colonel  Sydney  knew  nothing  of  the  plot 

Sydney. — "  Did  he  take  God  to  witness  upon  it" 

Tracy.—''  Yes." 

Sydney. — '^Paswick,  what  did  my  Lord  Howard  say  in 
your  hearing  about  the  pretended  plot,  or  my  plate  ?*' 

Paswick. — "  He  asked  for  your  Honour,  and  they  said  your 
Honour  was  taken  away  by  a  man  to  the  Tower  for  the  plot, 
and  then  he  took  God  to  witness  he  knew  nothing  of  it,  and 
believed  your  Honour  did  not  either.  He  said  he  was  in  the 
Tower  two  years  ago,  and  he  believed  your  Honour  saved  his 
Ufe." 

Sydney.— '' Did  he  desire  the  plate  f 

Paswick. — "  Yes,  and  said  it  would  be  sent  to  his  house  to 
be  secured." 

A  record  of  the  conviction  of  Lord  Russell  was  then  pro- 
duced, and  read  without  objection  (to).     This  was  scandalous 

(w)  In  Home  Tooke*8  trial,  the  counsel  for  the  prisoner  gave  in  evi- 
dence the  acquittal  of  Hardy.  The  Attorney  General  (who  knew  the 
jurors  were  well  aware  of  the  fact)  did  not  object  to  its  admission. 

C  C 
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injustice.  The  papers  found  in  Sydney's  closet  were  then  put 
in,  and  although  the  act  of  Parliament  averring  the  attainder, 
alleges  with  the  ignorance  and  confusion  peculiar  to  such 
documents,  that  the  evidence  of  the  handwriting  was  insuffi- 
cient, there  can  be  no  doubt  that  it  was  complete  and 
satisfactory.  All  evidence  of  handwriting,  unless  where  the 
witness  has  seen  the  pen  form  the  characters,  is  evidence  by 
comparison.  From  what  we  have  seen  before  of  A.'s  writing 
we  conclude  this  to  be  A.'s  writing.  The  evidence  of  course 
varies  in  degree  from  being  almost  valueless,  to  that  which 
brings  conviction;  but  to  say  that  it  ought  to  be  excluded 
altogether  is  ridiculous.  In  Sydney's  case  the  evidence  was 
abundant  Three  witnesses  were  called:  one  of  them  had 
seen  him  write ;  another  had  paid  bills  on  his  signature,  and 
his  payments  had  been  always  recognised ;  the  third  had  seen, 
examined,  and  acted  upon  documents  purporting  to  be  in  his 
hand  in  business.  The  evidence  (x)  of  these  witnesses  would 
be  admissible  in  any  English  Court  of  justice  at  this  day. 

But  the  iniquity  was,  first,  in  holding  that  these  unpublished 
papers  were  tantamount  to  a  second  witness  to  prove  an  overt 
act  of  treason,  without  which  second  witness  Sydney  was  by 
law  entitled  to  his  acquittal ;  secondly,  in  holding  that  writing 
a  treatise,  even  if  it  had  been  published,  to  prove  that  Kings 
were  made  for  the  sake  of  the  people,  and  not  people  for  the 
sake  of  Kings,  and  that  to  set  up  a  Divine  right  was  blas- 
phemous nonsense,  amounted  to  an  overt  act  of  treason ; 
thirdly,  in  holding  that  such  writing  not  proved  to  be  in  any 
way  connected  with  any  design  or  treasonable  practice  charged 

(x)  Doe  o.  Suckermore,  2  Nev.  &  Per.  4S ;  5  Adol.  &  Ell.  730.  A 
point  was  made,  whether  a  person,  who  had  gained  his  knowledge  of  the 
handwriting  by  an  examination  of  it,  might  prove  the  attestation  of  the 
writer.  Two  jndges  held  he  might,  and  two  that  he  might  not.  And 
such  is  the  wisdom  of  English  law,  there  the  matter  stands  till  some- 
body is  mined  by  obtaining  a  positive  decision  on  the  subject,  which 
positive  decision  maj,  perhaps,  be  overruled,  and  ruin  somebody  else. 
I  own  I  cannot  luderstand  on  what  principle  such  evidence  is  excluded. 
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in  the  indictment,  also  amounted  to  an  overt  act,  as  required 
by  the  statute. 

The  following  extracts  are  from  the  charge  of  Jeffireys  to 
the  jury : 

^'I  must  tell  you,  whatever  happens  to  be  hearsay  from 
others,  it  is  not  to  be  applied  immediately  to  the  prisoner; 
but,  however,  those  matters  that  are  remote  at  first  may  serve 
for  this  purpose,  to  prove  there  was  generally  a  conspiracy  to 
destroy  the  King  and  government :  and  for  that  matter,  you 
all  remember  it  was  the  constant  rule  and  method  observed 
about  the  Popish  Plot,  first  to  produce  the  evidence  of  the  plot 
in  general :  this  was  done  in  that  famous  case  of  my  Lord 
Stafford,  in  Parliament 


^'  So,  gentlemen,  I  must  tell  you,  that  if  in  case  there  be 
but  one  witness  to  prove  a  direct  treason,  and  another  witness 
to  a  circumstance  that  contributes  to  that  treason,  that  will 
make  two  witnesses  to  prove  the  treason:  because  I  would 
explain  my  mind,  not  long  ago  all  the  judges  of  England 
were  commanded  to  meet  together,  and  one,  that  is  the  senior 
of  the  King's  counsel,  was  pleased  to  put  this  case :  If  I  buy  a 
knife  of  J.  S.  to  kill  the  ELing,  and  it  be  proved  by  one  witness 
I  bought  a  knife  for  this  purpose,  and  another  comes  and 
proves  I  bought  such  a  knife  of  J.  S.,  they  are  two  witnesses 
sufficient  to  prove  a  man  guilty  of  high  treason ;  and  so  it  was 
held  by  all  the  judges  of  England  then  present,  in  the  presence 
of  all  the  ELing's  counseL 
•        •        •        • 

**  Another  thing  which  I  must  take  notice  of  to  you  in  this 
case  is,  to  mind  you  how  this  book  contains  all  the  malice, 
and  revenge,  and  treason,  that  mankind  can  be  guilty  of: 
it  fixes  the  sole  power  in  the  Parliament  and  the  people ;  so 
that  he  carries  on  the  design  still,  for  their  debates  at  their 
meetings  were  to  that  purpose.  And  such  doctrines  as  these 
suit  with  their  debates ;  for  there  a  general  insurrection  was 

c  c  2 
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designed,  and  that  was  discoursed  of  in  this  book,  and  en- 
couraged. Thej  must  not  give  it  an  ill  name :  it  must  not  be 
called  a  rebellion,  it  being  the  general  act  of  the  people.  The 
King,  it  says,  is  responsible  to  them,  the  King  is  but  their 
trustee ;  that  he  had  betrayed  his  trust,  he  had  mi^overned, 
and  now  he  is  to  give  it  up,  that  they  may  be  all  Kings  them- 
selves. Gentlemen,  I  must  tell  you,  I  think  I  ought  more  than 
ordinarily  to  press  this  upon  you,  because  I  know  the  misfortune 
of  the  late  unhappy  rebellion,  and  the  bringing  the  late  blessed 
King  to  the  scaffold,  was  first  begun  by  such  kind  of  principles: 
they  cried,  he  had  betrayed  the  trust  that  was  delegated  to  him 
from  the  people.  Gentlemen,  in  the  next  place,  because  he  is 
afraid  their  power  alone  won't  do  it,  he  endeavours  to  poison 
men's  judgments;  and  the  way  he  makes  use  o^  he  colours  it 
with  religion,  and  quotes  Scripture  for  it  too:  and  you  know 
how  far  that  went  in  the  late  times ;  how  we  were  for  binding 
our  King  in  chains,  and  our  nobles  in  fetters  of  iron.  Gentle- 
men, this  is  likewise  made  use  of  by  him  to  stir  up  the  people 
to  rebellion*'  (z). 

Thus  instead  of  saying,  God  save  the  King !  Jeffreys  said, 
God  save  the  tyrant  I  and  the  jury,  to  the  everlasting  shame  of 
England,  said  Amen.  Sydney  was  found  guilty,  and  brought 
up  afterwards  for  judgment  The  following  scene  took  place; 
and  never  did  real  dignity  and  greatness  of  mind  obtain  a 
more  complete  triumph  over  place  and  title: 

Sydney, — ''My  Lord,  I  desire  the  indictment  against  me 
may  be  read." 

L.  a  •/.—"To  what  purpose?" 

Sidney, — "  I  have  somewhat  to  say  to  it." 

Z.  C  J. — "  Well,  read  the  indictment." 

Then  the  clerk  of  the  Crown  read  the  indictment. 

Sydney. — "  Pray,  Sir,  will  you  give  me  leave  to  see  it,  if  it 
please  you." 

L.  C.  J. — "  No,  that  we  cannot  do." 

Sydney. — "  My  Lord,  there  is  one  thing  then  that  makes 

iz)  State  Trials,  vd.  9,  p.  890. 
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this  absolutely  void,  it  deprives  the  King  of  his  title,  which  is 
treason  by  law,  *  Defensor  Fidei.'  There  is  no  such  thing 
there,  if  I  heard  right" 

L.  C.  J.'-*'hi  that  you  would  deprive  the  King  of  his  life, 
that  is  in  very  full,  I  think." 

Sidney. — ^*  If  nobody  would  deprive  the  King  of  his  life  no 
more  than  I,  he  would  be  in  no  danger.  Under  fiivour,  these 
are  things  not  to  be  overruled  in  point  of  life  so  easily." 

L.  C.  J. — "  Mr.  Sydney,  we  very  well  understand  our  duty, 
we  don't  need  to  be  told  by  you  what  our  duty  is,  we  tell  you 
nothing  but  what  is  law ;  and  if  you  make  objections  that  are 
immaterial,  we  must  overrule  them.  Do  not  think  that  we 
overrule  in  your  case,  that  we  would  not  overrule  in  all  men^s 
•cases  in  your  condition.     The  treason  is  sufficiently  laid." 

Sydney. — ^  My  Lord,  I  conceive  this  too,  that  those  words, 
that  are  said  to  be  written  in  the  paper,  that  there  is  nothing 
of  treason  in  them;  besides,  that  there  was  nothing  at  all 
proved  of  them,  only  by  similitude  of  hands,  which  upon  the 
case  I  allege  to  your  Lordship,  was  not  to  be  admitted  in  a 
criminal  case.  Now  it  is  easy  to  call  a  thing  Proditorie;  but 
yet  let  the  nature  of  the  things  be  examined,  I  put  myself  upon 
it,  that  there  is  no  treason  in  it." 

L,  C.  J. — '*  There  is  not  a  line  in  the  book  scarce  but  what 
is  treason." 

Justice  WWiens. — "  I  believe  you  don't  believe  it  treason." 

i.  C  •/. — "  That  is  the  worst  part  of  your  case ;  when  men 
are  riveted  in  opinion,  that  Kings  may  be  deposed,  thai  they  are 
accountable  to  their  peapky  that  a  general  insurrection  is  no 
rebellion,  and  justify  it,  it  is  high  time,  upon  my  word,  to  call 
them  to  account"  (a). 

Mr.  Bayfield. — '*  Sir,  I  pray  you  to  hear  me  one  word  as 
Amicus  Curiae,  I  humbly  suppose  that  your  Lordship  will  not 
give  judgment  if  there  be  a  material  defect  in  the  indictment, 
as  the  clerk  did  read  it,  he  lefl  out  *  Defensor  Fidei/  which  is 
part  of  the  style  of  his  Majesty." 

(a)  State  Trials,  vol.  9,  p.  898. 
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L.  C  J. — '^  We  have  heaid  of  it  already,  we  thank  you  for 
your  iriendship,  and  are  satisfied.  Mr.  Sydney,  there  remains 
nothing  for  the  Court  but  to  discharge  their  doty,  in  pro- 
nouncing that  judgment  the  law  requires  to  be  pronounced 
against  all  persons  convicted  of  high  treason ;  and  I  must  tell 
youy  that  though  you  seem  to  arraign  the  justice  of  the  Court, 
and  the  proceeding " 

Sydney. — ^^  I  must  appeal  to  (Sod  and  the  world,  I  am  not 
heard." 

L.  C  •/. — "  Appeal  to  whom  you  will"  (ft). 

He  then  proceeded,  after  some  remarks,  in  a  strain  of  coarse 
vituperation,  and  hypocrisy  still  more  detestable,  to  pronounce 
the  barbarous  sentence  of  perverted  law  upon  the  iOustrious 
patriot     After  it  had  been  delivered,  Sydney  said: — 

'*  Then,  O  God  I  O  God!  I  beseech  thee  to  sanctify  these 
sufferings  unto  me,  and  impute  not  my  blood  to  the  country, 
nor  the  city,  through  which  I  am  to  be  drawn ;  let  no  inqui- 
sition be  made  for  it ;  but  if  any,  and  the  shedding  of  blood  that 
is  innocent  must  be  revenged,  let  the  weight  of  it  fall  only 
upon  those  that  maliciously  persecute  me,  for  righteousness' 
sake." 

Ln  C  J. — '^  I  pray  God  work  in  you  a  temper  fit  to  go  unto 
the  other  world,  for  I  see  you  are  not  fit  for  this." 

Sydney. — **  My  Lord,  feel  my  pulse  {c)  [holding  out  hb  hand], 
and  see  if  I  am  disordered ;  I  bless  God,  I  never  was  in  a  better 
temper  than  I  am  now." 

Memorable  words  I  that  at  this  hour  make  the  cheek  glow, 
and  the  pulse  beat  high,  wherever  fi'eedom  has  a  worshipper. 
They  are  the  "  Sursum  corda  I "  (rf)  of  her  ritual.  Even  Jefireys 
seems  for  a  moment  to  have  felt  their  power :  he  attempted  no 
reply.     The  sentence  he  pronounced  was  executed;  and  the 

(&)  State  Trials,  vol.  9,  p.  901. 

(c)   "  My  pulse,  as  yours,  does  temperatelj  keep  time, 
And  beats  as  healthful  music.** 
It  seldom  happens  that  such  a  text  is  illustrated  by  such  a  commentary, 
(rf)  "  Lift  up  your  hearts.*' 
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*'  good  old  cause/'  for  which  the  tongue  of  Hampden  and  the  pen 
of  Milton  had  pleaded,  was  hallowed  bj  the  death  of  Sydney. 
Lord  Russell  was  an  honest  man,  but  his  views  were  narrow, 
and  his  abilities  rather  below  than  above  the  common  standard. 
Yet,  such  is  the  English  passion  for  mediocrity,  that  he  has 
been  the  object  of  more  general  veneration  than  Sydney, 
a  man  of  genius  far  more  lofty,  and  of  a^irations  far  more 
noble,  than  those  by  which  our  public  men  have  been  since 
distinguished.  An  attempt  has  been  made,  which  has  not 
been  refuted  with  all  the  scorn  that  a  charge  resting  on  testi- 
mony so  insufficient  deserves,  to  detract  from  the  reputation 
of  this  illustrious  man.  It  has  been  eagerly  said  by  the 
advocates  of  the  Stuarts  and  the  Lauds,  and  not  denied  by 
some  of  their  antagonists,  that  Sydney  received  money  from 
France,  not  indeed  for  abandoning  his  own  opinions,  but  for 
acting  in  conformity  with  them.  Such  a  charge,  brought 
against  a  generous  republican,  inspired  by  a  contempt  for 
kings  as  innate,  sincere,  and  haughty  as  ever  exalted  the 
spirit  of  an  Athenian  or  a  Roman  citizen,  ought  to  rest  upon 
very  conclusive  evidence.  It  is  so  contrived  that  to  controvert 
it  by  the  evidence  of  facts  is  impossible, — as,  bribed  or  not, 
that  Sydney  always  did  that  which  it  was  consistent  for  him 
to  do,  is  not  disputed.  Let  us  see  then  to  what  the  evidence 
amounts.  In  the  first  place,  we  know  that  Charles  and  his 
Court  looked  upon  Sydney  as  incorruptible  {e)y  and  that  this  was 
one  cause  of  their  implacable  animosity  towards  him.  A  King 
like  Charles  foigives  acts  of  personal  hostility,  so  long  as  he 

(e)  **^  When  the  care  of  my  private  affairs  brought  me  into  Flanders 
and  Holland,  anno  1663,  the  same  dangers  accompanied  me ;  and,  that  no 
place  might  be  safe  unto  me,  Andrew  White,  with  some  others,  were  sent 
into  the  most  remote  parts  of  Germany  to  murder  me. 

**  The  asperity  of  this  persecution  obliged  me  to  seek  the  protection  of 
some  foreign  princes ;  and,  being  then  in  the  strength  of  my  age,  had 
reputaUon  enough  to  have  gained  honourable  employments ;  but  all  my 
designs  were  broken  by  letters  and  messages  from  this  Court,  so  as  none 
durst  entertain  me ;  and  when  I  could  not  comprehend  the  grounds  of 
dealing  with  me  in  such  a  way,  when  I  knew  that  many  others,  who  had 
been  my  companions,  and  given  [as  I  thought]  more  just  causes  of  hatred 
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can  reconcile  them  to  his  favourite  theory  of  corruption,  far 
more  easily  than  integrity,  which  is  the  sin  for  which,  in 
Courts,  there  is  no  remission  nor  forgiveness,  as  it  implies 
perpetual  opposition  to  his  measures.  The  single  testimony 
against  Sydney  is  a  statement  of  Barillon's — a  statement  never 
brought  to  Sydney's  notice,  and  which  he  had  therefore  no 
opportunity  to  refute — a  statement  not  made  in  any  detml, 
nor  supported  by  any  circumstances*  Barillon  does  not 
mention  the  manner  in  which  the  money  was  conveyed  to 
Sydney — whether  he  gave  it  himself,  or  whether  it  was  sent 
by  others;  and  this  simple  statement  is  to  overbalance  the 
weight  of  Sydney's  austere  and  inflexible  purity  I  But  it 
may  be  said,  why  was  not  the  charge  brought  agidnst  Lord 
Russell,  if  it  was  altogether  an  invention  ?  Why  ?  because  Lord 
Russell  was  known  to  be  extremely  opulent,  and  Sydney  was 
known  to  be  extremely  poor.  Why  might  not  Barillon  deceive 
his  master  by  inserting  so  great  a  name  among  his  pension- 
naries  ? — ^he  was  notoriously  a  profligate  and  corrupt  man. 
Why  might  he  not  be  deceived?  He  was  notoriously  the 
dupe  of  false  information.  Madame  de  Sevigne  tells  us,  that 
he  was  imposed  upon  at  a  most  critical  period,  and  that  all 
the  intelligence  he  sent  during  the  Revolution  was  false :  he 
was  altogether  imposed  upon  by  Sunderland.  Is  the  mere 
statement,  the  unsupported,  unexamined,  and  unnoticed,  never 
ventilated  statement  of  a  corrupt  dupe,  to  be  conclusive 
against  a  man  of  heroic  virtue?  If  there  was  any  other 
circumstance  in  Sydney's  life  to  give  credit  to  the  charge ;  if 
he  had  ever  swerved  a  hair's  breadth  from  the  path  of 
honour;  if  he  had  done  anything  inconsistent  with  the  sublime 
examples  af]ter  which  his  life  was  modelled,  the  evidence 
would  even  then  be  far  from  cogent,  but  it  would  be  stronger. 

against  them  than  I  had  done,  were  received  into  favour,  or  suffered  to 
live  quietly,  a  man  of  quality,  who  well  knew  the  temper  of  the  Court, 
explained  the  mystery  unto  me,  by  letting  me  know,  that  I  was  distin- 
guished from  the  rest  because  it  wat  known  thai  I  could  not  be  comipted,^^ 
Apology  of  Algernon  Sydney. 
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I  have  dwelt  the  longer  on  this  topic  because  of  all  the  writers 
on  our  history  with  whom  I  am  acquainted.  Professor  Millar 
is  the  only  one  who  has  pointed  out  the  utter  worthlessness  of 
the  charge  against  our  great  patriot,  and  placed  it  in  its  proper 
light  Many  writers  have  been,  I  suspect,  unjust  to  Sydney, 
because  he  was  a  republican.  Was  this  so  great  an  error  ?  If 
so,  it  is  a  glorious  one.  Malo  cum  Platone  errare,  was  the 
saying  of  a  great  man.  Was  it  not  better  to  err  in  the  company 
of  the  Hampdens,  the  Hutchinsons,  and  the  Miltons,  than  to 
be  right  with  the  Lauderdales,  and  the  Cliffords,  and  the 
Buckinghams,  and  the  Monks  ?  And  was  there  nothing  more 
than  speculation  ?  If  Sydney  looked  to  the  past,  he  saw  (while 
the  Italian  republics  were  the  light  and  glory  of  Europe),  the 
land  groaning  under  oppression  and  soaked  in  its  own  gore, 
solely  for  the  sake  of  determining  what  name  should  be 
engraved  on  the  chain  by  which  its  inhabitants  were  bound 
down;  he  saw,  also,  from  the  death  of  Elizabeth,  that  the 
i«ign  of  eveiy  monarch  was  a  tissue  of  yice,  hypocrisy,  injustice, 
cruelty,  meanness,  and  oppression,  full  of  disaster  and  dis- 
grace. If  he  looked  to  the  present,  he  saw  Charles  surrounded 
by  concubines,  pandars,  and  buffoons ;  he  saw  that  the  same 
power  which,  during  the  Commonwealth,  had  sent  Parliament 
a  blank  paper,  desiring  it  to  dictate  peace  on  its  own  condi- 
tions, had  burnt  our  ships  at  Chatham  (e) ;  he  saw  our  credit 
annihilated,  our  commerce  decaying,  our  honour  lost,  our 
constitution  violated,  the  vestiges  of  good  faith  and  love  of 
fidr  dealing,  which  have  always  been  supposed  the  redeeming 
qualities  of  Englishmen,  fast  disappearing,  under  the  in- 
fluence of  the  King  and  his  satellites;  he  saw  swarms  of 
spies,  informers,  suborners  of  evidence,  turning  the  wholesome 
atmosphere  of  civil  life  into  pestilence,  and  making  poison  of 
our  daily  bread;  he  saw  men  like  Oates,  and  Bedloe,  and 
Sawyer,  and  Saunders,  swollen,  by  the  rankness  of  the  time, 

(c)  ^  A  disgrace  and  blot,  not  to  be  fetched  out  by  the  fire  that  burnt 
them,  nor  by  the  ocean  that  carried  them/*  South*!}  Sermons,  vol.  3, 
p.  275. 


394  III8TORT  OF  THE 

into  a  sinister  importance ;  he  heard  the  pulpits  resound  (</) 
with  exhortations  to  the  most  abject  submission,  and  blasphe- 
mous declarations  that  man  had  been  redeemed  into  perpetual 
thraldom ;  he  saw,  moreover,  these  lessons  literally  exemplified 
in  our  Courts  of  justice;  he  saw  Sheldon  and  Ward(e)  making 
religion,  and  Scrog^  and  Jefireys  making  law.  Might  he 
not,  seeing  and  hearing  all  these  things,  without  being  an 
enthusiast  (a  word  so  hateful  to  our  ears),  and  on  practical 
grounds,  entertain  some  doubt  as  to  the  beneficial  consequences 
of  kingly  government  at  home  ?  And  if  he  cast  his  eyes  else- 
where, and  saw,  in  Holland,  the  inhabitants  of  a  few  salt 
marshes,  scarcely  rescued  fix>m  the  sea,  after  haviftg  shaken 
off  the  yoke  of  a  powerful  monarch,  rising,  in  half  a  century, 
to  a  degree  of  prosperity  and  renown  almost  without  example, 
their  country  the  nurse  of  warriors,  jurists,  and  statesmen,  the 
asylum  of  arts,  industry,  commerce,  literature,  and  fireedom  of 
thought,  resisting  the  gigantic  power  of  France,  chastising 
England,  protecting  Europe, — might  he  not,  without  being  an 
enthusiast,  think  that  republican  institutions  had  been  bene- 
ficial abroad?  Nor  would  it  be  easy  even  now  to  prove  that 
he  wanted  foresight.  Could  a  republican  government  have 
caused  greater  evils  than  the  corruption  described  in  Hervey's 
Memoirs,  by  which,  and  by  which  alone,  the  House  of  Bruns- 
wick, under  its  two  first  princes,  was  kept  upon  the  throne  ? 
or  than  the  dreadfiil  want  of  public  spirit  which  gave  such 
men  as  the  Duke  of  Newcastle  and  Lord  Bute,  and  others 
equally  contemptible,  such  fetal  influence  in  our  councils? 
Or  if  Sydney  had  foreseen  the  loss  of  America,  our  legislation 
actually  raising  the  price  of  bread,  in  defiance  of  the  r^hts 
and  wishes  of  the  people  (turning  by  their  portentous  folly 
the  chosen  blessings,  for  which  our  prayers  are  put  up  to 
Providence,  into  a  Divine  malediction),  India  delivered  over 
to  the  government  of  sordid  and  rapacious  tradesmen,  a  debt 

(d)  '^  When  heads  and  fellows  of  Colleges  become  Groeks  and  Romans, 
Greeks  and  Romans  become  servile.'*    Harrington. 

(e)  Thia  High  Church  persecutor  was  Bishop  of  Salisbury. 
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of  hundreds  of  millions  incurred  to  prevent  France  fix>m 
governing  itself  as  it  chose,  and  any  of  the  family  of  Napoleon 
from  inhabiting  it ;  if  some  prophetic  vision  had  enabled  him 
to  foresee  that  the  toil,  and  blood,  and  treasure  of  the  English 
labourers  would  be  lavished  to  establish  such  a  monument  of 
reckless  despotism  as  the  flagitious  treaty  of  Vienna,  and 
to  anticipate  the   judicious   management  which    has  made 
Ireland  what  it  is, — ^would  he  have   been  wholly  without 
practicdl  aiguments  in  favour  of  his  theory  ?    It  is  no  doubt  a 
strong,  and  for  us,  it  ought  to  be,  a  conclusive  argument  against 
a  repuUic,  that  it  supposes  too  great  virtue  in  the  mass  of  the 
people,  it  relies  too  much  on  the  public  spirit  and  generosity  of 
its  citizens ;  and  if  to  this  be  added  the  love  of  monarchy  and 
of  rank  common  to  all  classes  among  us,  of  which  our  history 
furnishes  such  abundant  proof  (/),  it  is  clear  that  Sydney  did 
not  make  suflScient  allowance  for  the  character  of  the  English 
nation,  that  he  did  not  argue  as  if  he  was  legislating  in  faece 
RomulL     At  the  same   time,  we  should  recollect  that  the 
argument  is  not  altogether  on  our  side, — that  the  great  merit 
of  a  republic  is,  to  prevent  the  rewards  due  to  great  and 
important  services  from  being  lavished  on  the  most  insignificant 
of  mankind,  merely  because  they  are  the  personal  favourites 
and  courtiers  of  the  Sovereign.    It  enlists  eloquence,  learning, 
valour,  and  capacity  in  the  public  cause :  it  teaches  men  to 
despise  honours  which  the  weak  may  confer  on  the  frivolous,  or 
the  profligate  on  the  base,  and  to  rely  on  manly  and  generous 
pursuits  as  the  surest  means  of  distinction  and  success :  and 

(/)  None  stronger  than  omitting  the  statue  of  CromweU,  the  most 
glorious  of  modem  rulers,  from  the  statues  of  English  Kings,  bj  a  com- 
mittee of  taste.  A  committee  of  taste  might  have  recollected  what 
Tacitus  says  of  the  omission  of  the  statues  of  Brutus  and  Cassias,  in  the 
funeral  procession  of  Tunia,  in  the  worst  days  of  Roman  servitude, — 
**'  Sed  PBiEFULGEBAST  Cassius  atque  Brutus  ^o  ipso  quod  effigies  eorum 
HON  visebantur.**  This  was  the  same  body  which  exemplified  its  notion 
of  taste  by  dividing  on  the  question,  whether  Dryden  was  one  of  our 
poets.  Perhaps,  indeed,  it  thought  that  to  place  Cromwell  among  the 
Stuarts,  and  the  four  6rst  monarchs  of  the  House  of  Brunswick,  might 
have  been  a  contrast  too  invidious. 
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thus  it  is  that  republicao  irisCitotioDSy  where  they  are  practi- 
cable, have  lifted  men  to  a  height  fiv  beyond  that  which, 
under  mouaichies,  they  have  ever  been  able  to  attain  (y).  It 
is  to  republics  that  we  owe  our  superiority  to  the  inhabitants' 
of  Asia  Minor,  and  to  the  savag^e  in  the  wiMemess.  Bat  fivr 
republics  we  might  now  be  what  our  ancestors  were  in  the 
time  of  Caesar,  ch*,  worse  still,  what  the  Roadans  are  under  the 
government  of  Nicholas. 

In  no  country,  but  England,  not  under  the  most  miserable 
despotism — not  under  the  wildest  and  most  execrable  tyrants, 
could  such  a  murder  as  that  of  Sir  Thomas  Armstrong  have 
been  perpetrated  by  the  law.  In  no  country,  but  England, 
have  there  ever  existed  institutions  so  perfectly  barbarous  as 
to  enable  a  judge,  before  whom  a  prisoner  has  been  brought, 
publicly  to  consign  him,  without  hearing  or  reading  one 
syllable  of  evidence  for  or  against  him — without  any  pre- 
tended inquiry  of  any  sort  into  his  guilt,  to  a  cruel  and 
ignominious  death.  All  other  tribunals  have  required  some 
proof,  even  of  imaginaiy  crimes — ^all  other  judges,  however 
bad,  have  professed  to  ground  their  verdict  upon  some  evi- 
dence. V  men  in  France  were  hurried  away  without  inquiry 
to  state  prisons,  it  was  by  the  strong  arm  of  power,  not  by 
legal  tribunals.  But  if  in  France,  aye,  or  in  Spain,  in  any 
country  not  stupified  by  the  love  of  form,  any  tribimal  had  been 
called  upon  in  the  presence  of  an  attentive  multitude,  to  order  an 
accused  person  to  be  put  to  death  at  the  very  moment  that  it 
ostentatiously  professed  entire  ignorance  of  his  guilt.  Nature 
would  have  vindicated  her  rights,  and  the  fate  of  a  system  so 
revolting  and  detestable   would  have  been  sealed  for  ever. 

(g)  Speaking  wholly  without  reference  to  this  country,  I  should  say, 
that  the  strongest  arguments  in  favour  of  a  republic,  afler  the  great 
lessons  of  antiquity,  were  to  be  found  in  these  books : — MachiaveUi's  Prin- 
cipe (this  is,  indeed,  the  work  of  a  complete  and  almost  fanatical  repub- 
lican ;  the  argument  of  the  book,  from  the  beginning  to  the  end,  is,  if  the 
government  of  a  King  is  to  be  upheld ;  this  is  the  way  to  do  it) ;  IIervey*8 
Memoirs ;  Chesterlield*8  Letters ;  Doddington^s  Diary ;  Parliamentary 
Debates,  under  the  administration  of  Perceval  and  Lord  Liverpool ; 
State  Trials,  pantim. 
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But  in  England,  though  the  proceedings  were  in  public,  the 
judges  contrived  to  destroy  all  the  benefit  of  publicity.  They 
took  care  to  make  it  impossible  for  the  public  to  know  any- 
thing about  the  matter:  the  business  might  as  well  have 
been  carried  on  in  Chinese.  Thus  they  contrived  to  commit 
crimes  in  the  face  of  day,  which  judges  acting  in  secret 
would  not  have  dared  to  perpetrate.  By  lawyers  the  sufferings 
thus  caused  were  fiilly  known,  and  utterly  disr^arded,  unless, 
indeed,  where  the  violation  of  some  technical  and  arbitrary 
rule  excited  an  indignation,  which  the  mere  violation  of 
natural  justice,  which  murder,  confiscation,  and  imprisonment, 
however  unjust,  if  inflicted  in  conformity  with  arbitrary  rules, 
would  never  have  provoked.  PoUexfen,  and  Maynard,  and 
Jones,  were  as  ready  to  destroy  or  ruin  the  innocent  as 
Scroggs  and  Sawyer,  if  it  could  be  done,  as  it  generally  might 
be  done,  according  to  law.  But  as  the  people  could  not 
understand  the  language  in  which  the  proceedings  were  car- 
ried on,  or  the  absurd  forms  by  which  they  were  surrounded, 
they  gradually  resigned  all  exercise  of  their  understandings  on 
the  subject  They  became  callous  to  the  spectacles  of  injustice 
daily  going  forward  under  their  eyes,  and  as  on  many  occasions 
the  judge,  in  infiinging  the  clearest  right,  was  but  the 
minister  of  the  law,  the  spectators  were  unable  to  discriminate 
between  the  crimes  that  were  sanctioned  and  those  that  were 
prohibited  by  our  institutions.  This  state  of  things  can  alone 
account  for  such  a  scene  as  that  to  which  the  proceedings  in 
the  case  of  Sir  Thomas  Armstrong  gave  rise,  taking  place  in  a 
public  Court  of  justice,  for  though  the  judge  transgressed  his 
powers,  yet  the  law  which  he  did  find  it  necessary  for  his 
purpose  to  transgress,  and  which  now  exists,  was  so  cruel,  so 
foolish,  and  so  shocking,  that  it  gave  a  colour  to  his  wickedness. 
The  history  of  the  law  of  outlawry  in  criminal  matters  was 
this  (A):  **  At  common  law,  if  a  person  was  beyond  sea  when 

(h)  In  civil  cases,  where  property  is  concerned,  the  defendant,  by 
entering  an  appearance,  reverses  the  outlawry ;  but  in  criminal  cases, 
where  life,  and  character,  and  liberty  arc  concerned,  the  prisoner  cannot 
reverse  the  outlawry  (after  the  year),  or  claim  a  trial.     So  humane,  just. 
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an  outlawry  was  pronounced  against  him,  it  was  an  error  in 
fact,  for  which  the  outlawry  was  to  be  reversed ;  and  it  is  an 
error  in  all  outlawries  but  for  high  treason  to  this  day.     By  the 
6  Edw.  6,  that  error  is  taken  away  in  high  treason,  but  there 
is  a  proviso  in  that  statute,  that  if  the  person  outlawed  shall 
within  a  year  after  the  outlawry  pronounced,  yield  himself  to 
the  chief  justice  of  the  King's  Bench,  and  offer  to  traverse  hb 
indictment,  and  on  his  trial  shall  be  acquitted,  he  shall  be 
discharged  of  his  outlawry.     Upon  the  construction  of  this 
statute  no  judgment  was  ever  given;  and  the  reason  is,  no 
man  outlawed  was  ever  denied  a  trial  till  this  time,  if  he  was 
taken  within  a  competent  time.     The  reason  of  making  that 
statute  was  this ;  men  would  commit  treason,  and  presently  fly 
beyond  sea,  and  stay  there  till  the  witnesses  who  should  prove 
the  treason  were  dead ;  then  return,  and  reverse  the  outlawry 
for  the  error  of  their  being  beyond  sea;  and  the  witnesses 
being  dead  they  were  safe ;  and  therefore  this  statute  takes 
away  that  error  in  part,  though  not  in  the  whole,  and  doth  in 
effect  say,  that  the  person  outlawed  shall  not  have  advantage 
of  that  error,  unless  he  comes  and  takes  his  trial  within  a 
competent  time,  which  that  statute  limits  to  a  year  after  the 
outlawry  pronounced"  (t).     Sir  Thomas  Armstrong  was  seized 
upon  at  Leyden  toithin  the  year,  and  brought  over  to  this 
country  on  the  14th  of  June,  1684 ;  he  was  brought  before  the 
King's  Bench,  and  the  judges,  Jefireys,  Withens,  Hollo  way 
and   Walcott     The  year  since  his  outlawiy  had  not  then 
expired.     The  Attorney  General,  Sawyer,  prayed  an  award  of 
execution  against  him  on  the  outlawry.    <*  Arraign  him  on  the 
outlawry,"  said  Jeffreys.     He  was  arraigned  and  asked,  *^  What 
he  had  to  say  for  himself?     Why  execution  should  not  be 
awarded  on  his  attainder?" 

Sir  T.  Armstrong. — "  My  Lord,  I  was  beyond  sea  at  the 
time  of  the  outlawry.     I  beg  I  may  be  tried." 

and  enlightened  is  the  English  law,  and  such  the  value  of  its  ybmur,  as  a 
shield  against  oppression,  of  which  this  case  is  a  striking  instance. 
(0  SUte  Triab,  vol.  10,  p.  124. 
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Jeffreys. — "That  is  not  material  to  U8''(i). 

&T  T.  Armstrong. — "I  desire  to  be  put  upon  my  trial." 
(A  request,  compliance  with  which  would  have  been  matter 
of  course  in  any  Court  of  justice  not  governed  by  the  perfec- 
tion of  reason,  on  this  side  Mount  Atlas). 

Jeffreys. — **  We  cannot  allow  any  such  thing.  Captain 

RiCHABDSON,  WHAT  ARE  YOUR  DAYS  OF  EXECUTION  T 

JaUoT. — ''  Mondays,  Wednesdays  and  Fridays,  my  Lord" 

Armstrong's  Daughter. — "  Here  is  a  statute,  my  Lord." 

Jeffreys. — "  What  is  the  matter  with  that  gentlewoman  T 

Armstrong  thus  quoted  the  statute  of  Edw.  6. 

Jeffreys. — "  Let  it  be  read." 

Daughter. — "  Here  is  a  copy  of  it"  (shewing  a  paper). 

Jeffreys. — "  Why,  how  now !  We  do  not  use  to  have  women 
plead  (A)  in  the  (yourt  of  King's  Bench.   Pray  be  quiet,  Mistress." 

Armstrong. — ^**My  Lord,  I  would  not  allege  this  before, 
because  I  have  been  a  close  prisoner,  and  nobody  permitted  to 
come  to  me  {I).    I  desire  counsel  may  be  assigned  me." 

Jeffreys. — ^^  Read  the  statute  he  desires." 

It  was  then  read. 

AtL  Gen. — **  I  suppose  Sir  Thomas  will  now  shew  he  yielded 
himself  to  your  Lordship." 

Jeffreys. — ^'This  is  the  first  time  I  have  seen  Sir  Thomas." 

Armstrong. — ^^  My  Lord,  I  have  been  a  prisoner,  and  the 

year  is  not  yet  out.     I  now  render  myself I  am 

within  the  benefit  of  the  statute." 

Jeffreys. — "  We  think  otherwise." 

Armstrong  then  begged  for  counsel. 

Jeffreys. — ^  For  what  reason  ?  We  are  of  opinion  it  is  not 
matter  of  doubt." 

Armstrong^ — **  Methinks  the  statute  is  very  plain." 

Jeffreys. — *'  So  it  is,  very  plain,  you  can  have  no  advantage 

(i)  Therefore  any  Englisliman  abroad  might  be  destroyed  at  the 
pleasure  of  the  Court. 

(A)  Nor  men,— judging  from  what  took  place  there. 

(/)  lie  wa.s  loaded  with  irons,  and  very  ill  used.  One  of  his  daughters 
was  struck  by  the  keeper  of  Newgate.    Pari.  Hist.  vol.  5,  p.  245. 
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of  It     Captain  Richardson,  you  shall  have  a  rule  for  execution 
on  Friday  next." 

Armstrong. — "  I  know  my  own  innocence"  (m). 

Jeffreys. — *^  You  may  go  away  with  what  opinion  you  please 
of  your  own  innocency,"  &c. 

Daughter. — ''  My  Lord,  I  hope  you  will  not  murder  my 
father, — this  is  murdering  a  man." 

Jeffreys. — ''Who  is  this  woman?  Marshal,  take  her  into 
custody." 

Daughter. — ''God  Almighty's  judgments  light  upon  you!" 

Jeffreys. — "  God  Almighty's  judgments  will  light  on  those 
guilty  [he  should  have  said  accused]  of  high  treason." 

Daughter.—  "  Amen,  I  pray  God !" 

Jeffreys. — "  So  say  L  But  clamours  never  weigh  with  me 
at  alL  /  thank  God  I  am  clamour  proof,  and  will  never  fear  to 
do  my  duty." 

Then  she  was  carried  away. 

Armstrong. — "  My  Lord,  I  am  within  the  statute.  I  was 
outlawed  while  I  was  beyond  sea,  and  I  come  now  here  within 
the  twelvemonth.  That  is  all  I  know,  or  have  to  say  in  this 
matter." 

L.  C.  J. — "We  think  quite  the  contrary,  Sir  Thomas." 

Armstrong. — "When  I  was  before  the  council,  my  Lord, 
they  ordered  that  I  should  have  counsel  allotted  me,  but  I 
could  have  no  benefit  by  that  order;  for  when  I  was  taken 
I  was  robbed  of  all  the  money  I  had,  and  have  not  had  one 
penny  restored  to  me,  nor  any  money  since;  I  know  not 
whether  the  law  allows  persons  in  my  condition  to  be  robbed 
and  stripped." 

L.  C.  J. — "I  know  nothing  at  all  of  that  matter.  Sir 
Thomas." 

(m)  And  unless  he  had  been  innocent  the  Crown  would  hardly  have 
incurred  the  scandal  of  putting  him  to  death  unheard.  Armstrong  urged 
that  HoUoway,  under  the  same  circumstances,  had  been  allowed  a  trial. 
"Yes,"  said  Jeffreys,  "they  had  enough  against  Holloway.'*  "Then," 
replied  Sir  Thomas,  "  they  have  not  enough  against  me ;  my  blood  be 
upon  you."    *♦  Let  it,"  answered  Jeffreys.    Pari.  Hbt.  vol.  5,  p.  245. 
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Arm$trong* — "My  Lord,  I  know  lawyers  will  not  plead 
without  money,  and  being  robbed  I  could  not  have  where- 
withal to  fee  them.** 

L.  C.  J. — «*  Sir  Thomas  Armstrong,  you  take  the  liberty  of 
saying  what  you  please ;  you  talk  of  being  robbed,  nobody  has 
robbed  you  that  I  know  oV* 

Armstrong. — **  Nobody  says  you  do  know  of  it ;  but  so  it  is.** 

L.  C.  J. — "  Nay,  be  as  angry  as  you  will.  Sir  Thomas,  we  are 
not  concerned  at  your  anger.  We  will  undoubtedly  do  our 
duty.* 

Armstrong. — **  I  ought  to  have  the  benefit  of  the  law,  and  I 
demand  no  more." 

L.  C.  J.—**  That  you  shall  have  by  the  grace  of  God.  See 
that  execution  be  done  on  Friday  next,  according  to  law. 
You  shall  have  the  full  benefit  of  the  law." 

A  rule  for  execution  was  then  given,  as  in  such  cases  sen- 
tence was  not  pronounced.  Such  was  the  use  not  of  Magna 
Charta  only,  (which,  except  when  employed  to  end  a  period, 
or  to  inveigle  some  wretched  men  to  destruction,  was  utterly 
unmeaning),  but  of  the  plain  words  of  a  positive  statute,  when 
interpreted  by  English  judges.  If  Jeflreys  and  Sawyer  had 
each  drawn  a  pistol  firom  his  pocket,  and  shot  Sir  Thomas 
Armstrong  where  he  stood,  they  would  have  committed  a  far 
less  cruel,  but  not  a  more  barefaced  or  informal  murder,  than 
the  English  people,  always  so  practical,  and  boasting  of  Magna 
(3harta  and  trial  by  jury,  then  stood  quiedy  by  to  witness. 
All  the  exquisite  tortures,  which  the  English  law,  or,  rather, 
the  English  judges  (/),  then  provided  for  those  convicted  of 
high  treason,  were  carefully  and  elaborately  inflicted  on  Arm- 
strong; and  to  complete  the  sketch  of  manners,  Charles,  the 
*' merry  monarch,"  to  reward  Jeflreys  for  this  foul  murder, 
took,  the  next  day,  a  ring  fix>m  his  own  finger,  and  with  the 
refined  urbanity  and  good  humour,  for  which  he  was  so  famous, 

(J)  Hobbes*  Dialogue  between  a  Lawyer  and  Philosopher 
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placed  it  on  the  finger  of  a  ruffian  'whom  no  ordinaiy  felon 
could  have  looked  at  without  shuddering  (m). 

The  conduct  of  the  judges  at  the  trial  of  Cornish,  is  thus' 
accounted  for  by  Sir  John  Hawles:  "No  explanation  can  be 
given  of  these  proceedings,  but  that  some  of  the  judges  had 
newly  come  out  of  the  West,  where  they  had  been  so  flushed  and 
hardened,  that  nothing  appeared  to  them  rigorous  and  cruel ; 
and  the  others  seemed  to  vie  with  them  in  their  practice." 

It  may  be  thought  that  the  trials  which  have  been  read, 
carry  judicial  infamy  to  its  utmost  limits ;  there  are,  however, 
two  other  trials  which  will  shew  wickedness  still  more  atrocious, 
and  cruelty  still  more  transcendant ;  these  were  the  trials  of 
Lady  Alicia  Lisle  and  Mrs.  Gaunt,  for  treason  committed  by 
harbouring  and  assisting  rebels:  to  his  eternal  shame,  and  to 
the  lasting  dishonour  of  his  profession,  PoUexfen,  the  great 
Whig  lawyer,  took  an  active  part  in  the  murder  of  Lady  Lisle : 
he  was  the  counsel,  and  JefiPreys  the  judge.  She  was  con- 
victed against  evidence,  and  in  defiance  of  the  law,  which 
must  have  been  perfectly  well  known  to  any  lawyer  present, 
as  it  was  not  proved  that  Hicks,  whom  she  received,  was 
a  trait(H*,  much  less  that  she  knew  him  to  have  committed 
treason.  To  comment  on  the  conduct  of  Jeffreys  would  be 
useless;  but  shall  Pollezfen  escape  the  execration  of  posterity? 
Can  any  cant  about  professional  duty,  or  being  counsel  for  the 
Crown,  in  any  way  extenuate  the  wickedness  of  a  man  who 
contributes  to  put  an  innocent  woman  to  an  excruciating 
death,  or  rather  who  does  not  by  eveiy  means  in  his  power 
endeavour  at  aU  hazards  to  save  her  fix)m  destruction?    Are 

(m)  A  similar  attempt  was  made  in  the  case  of  the  King  v.  Johnson, 
2  Strange,  824,  in  which  the  Attorney  General  actnall/  quoted  Sir 
Thomas  Armstrong's  case.  "  But  iiie  Court  seemed  very  unwilling  to  hear 
anything  of  that  case.**  A  Latin  plea  was  put  in,  and  after  a  struggle 
the  prisoner  was  allowed  a  trial,  and  acquitted.  That  any  man,  not  of 
infamous  character,  should  stand  up  calmly  in  the  open  Court  of  justice 
of  a  free  country,  and  ask  those  who  are  to  administer  justice  in  mercy 
to  put  a  fellow  citizen  to  death  without  a  trial,  does  appear  surprising, 
even  after  the  perusal  of  Meeson  and  Wellsby,  and  Crown  Cases  Reserved. 
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the  words  Whig  and  Toiy  to  blind  us  as  to  right  and  wrong  ? 
And  shall  we  refrain  from  saying,  that  the  maxims  on  which 
Pollexfen  acted  on  this  occasion  would  put  an  end  to  human 
intercourse,  and  would  degrade  any  body  of  men  that  did  not 
disclaim  and  hold  them  in  abhorrence  to  the  level  of  a  gang 
of  murderers  and  assassins  ?  James,  with  the  savage  ferocity 
that  marks  every  part  of  his  character,  refused  his  pardon,  and 
the  noble  matron  was  executed  at  Winchester.  On  the  same 
charge,  and  on  evidence  equally  fidse  and  inconclusive,  Mrs. 
Gaunt  was  convicted  before  Chief  Justice  Jones,  and  though 
there  was  not  testimony  enough  to  justify  a  moment's  consi- 
deration in  the  mind  of  the  jury ;  with  the  baseness  common  to 
all  juries  at  that  time,  they  found  her  guilty,  and  she  was  sen- 
tenced to  be  burnt  alive, — which  sentence  was  literally  carried 
into  effect  It  will  surprise  the  admirers  of  English  legislation 
to  know,  that  burning  alive  continued  to  be  the  legal  punish- 
ment for  a  vocman  convicted  of  high  treason,  till  the  year  1790, 
and  was  actually  inflicted  upon  a  woman  towards  the  close  of 
the  last  century.  The  cruelties  of  Wallenstein's  army  at  the 
sack  of  Magdeburg,  fidl  short  of  those  inflicted  by  English 
judges  and  juries  in  the  days  of  the  Stuarts ;  nor  in  all  the 
excesses  of  the  French  Revolution,  would  any  revolutionary 
tribunal  have  dared  to  outrage  humanity  by  the  infliction  of 
such  a  punishment  on  an  aged  and  innocent  female  for  an  act 
of  benevolence  and  mercy  (n). 

(m)  Butler  says,  that  man  can  "  make  peace," — 
'*  Promote  mortality  and  kill, 
Aa  fast  flfl  arms  bj  sitting  stiU, 
Like  earthquakes  slay  without  a  blow, 
And  only  moving,  overthrow ; 
Make  law  and  equity  as  dear, 
As  plunder  and  free  quarters  were ; 
And  fierce  encounters  at  the  Bar, 
Undo  as  fast  as  those  in  war.** 
He  adds  the  old  and  just  complaint  against  the  English,  who,  he  says, — 
"  Advance  men  in  the  Church  and  State, 
For  being  of  the  meanest  rate/* 
Aa  we  have  all  abundant  reason  to  recollect. 

D  P  2 
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In  a  curioos  trial  which  took  pboe  imder  JeflBreys  (1684)9 
in  which  a  question  of  right  to  an  estate  was  at  iasoe,  and 
wUch  is  reported  in  the  State  Triak  onder  the  head  of  '  The 
Lady  Ivy's  Trial  for  great  part  of  Shadwell,*'  two  deeib  were 
produced  to  establish  the  defendant's  case, — one  purporting  to 
be  in  the  second  and  third  yean  of  Philip  and  Maiy,  and 
another  in  the  same  year  from  Marcellos  Hall  to  Easter.  Both 
these  deeds  were  foigeries ;  and  they  were  thus  detected  by 
Mr.  Bradbury,  who  was,  I  suppose,  a  conveyancer  of  thai  day. 
The  style  of  the  King  and  Queen  in  both  ran  that  they  were, 
among  other  titles^  King  and  Queen  of  Spain  and  Sicily  .... 
Dukes  of  Burgundy,  Milan,  and  Brabant  Now  at  that  time 
Philip  and  Mary  never  used  the  style  of  King  and  Queen 
of  Spain,  nor,  in  the  enumeration  of  their  other  titles,  was 
Burgundy  ever  put  before  Milan.  '*  In  order  to  prove  this," 
said  Bradbury,  **  I  have  here  all  the  records  of  that  time  .... 

we  shall  first  read  the  titles  of  the  acts  of  Parliament 

Here  are  the  fines  of  Easter  Term  following,  which  shew  that 
the  old  style  continued."  The  fines  of  Easter  Term  were 
then  read.  After  this,  evidence  was  put  in  to  shew  that  Lady 
Ivy  had  committed  other  forgeries, — one  of  a  mortgage  for 
160021  A  Mrs.  Dufiett  was  sworn,  who  said,  **  My  Lord,  I 
did  see  Mr.  DofFett  (her  husband)  foige  and  counterfeit 
several  deeds  for  my  Lady  Ivy." 

Serft  Stringer. — **  Pray  what  did  they  do  to  the  deeds  they 
made  to  make  them  look  like  ancient  deeds?" 

Mr$.  DuffetL — *'  For  making  outsides  look  old  and  dirty, 
they  used  to  rub  them  on  windows  that  were  dirty,  and  wear 
them  in  their  pockets,  to  crease  them,  for  some  weeks  together 
•  •  •  •  it  was  used  to  lay  them  in  a  balcony  or  open  place  for 
the  rain  to  come  upon  them  and  wet  them,  and  then  the  next 
sunshine  day  they  were  exposed  to  the  sun,  or  a  fire  made  to 
dry  them  hastily,  that  they  might  be  shrivelled." 
L.  (7.  J. — "  Is  your  husband  alive  or  dead  ?" 
Mn.  DuffetL — **  Dead :  he  died  beyond  sea." 
It  is  difficult  to  say  that  this  is  not  very  material  evidence ; 
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and  yet  now  it  would  (in  civil  cases  1  think  improperly — in 
criminal  cases  I  think  properly)  be  rejected  In  civil  cases, 
where  A.  and  B.  are  struggling  together,  the  balance  of 
probability  ought  to  decide  the  question.  But  in  criminal 
cases  this  is  not  sufficient ;  in  criminal  cases  (though  no  one 
would  suppose  it  who  recollects  that  this  g;reat  country  is 
without  the  institution,  so  essential  to  justice,  of  a  public 
prosecutor)  it  is  not,  or  it  ought  not  to  be,  a  mere  struggle  be- 
tween the  prosecutor  and  the  prisoner,  but  a  grave  question  in 
which  error,  on  one  side,  is  far  more  pernicious  to  the  community 
than  error  on  the  other.  In  a  question  between  two  ordinary 
individuals,  if  an  error  be  committed,  it  matters  little  to  the 
public  whether  it  be  committed  in  behalf  of  Nokes  or  in 
behalf  of  Stiles;  but  society  is  a  party  concerned  in  every 
criminal  inquiry,  and  so  concerned  that  the  impunity  of  crime 
on  some  occasions,  which  must  follow  from  a  strict  adherence 
to  general  rules,  is  far  more  consistent  with  its  welfare  than 
the  punishment  and  disgrace  of  innocence  which  would  ensue 
from  their  violation.  If  this  reasoning  be  correct,  it  follows 
that  greater  strictness  is  requisite  in  criminal  than  in  civil 
case%  because  in  the  former  class  of  cases  the  consequences  of 
error  to  the  public  are  not  the  same  on  whichever  side  the 
error  is  committed,  while  in  civil  cases  they  are  identical.  As 
good  arises  from  evil,  one  consequence  of  our  savage  laws  was 
to  impress  the  minds  of  those  judges  who  were  not  hardened 
by  the  spectacle  of  human  suffering,  with  the  great  importance 
of  uniform  rules  of  proceeding. 

Having  thus  stated  why  I  think  such  evidence  ought  to  be 
rejected  in  a  criminal,  I  will  state  why  I  think  it  ought  to  be 
received  in  a  civil  proceeding.  The  argument  against  its 
reception  is,  that  it  is  collateral  to  the  point  in  issue  between 
the  parties^  and  that  the  person  affected  by  it  might  fairly 
complain  of  surprise.  He  might  say,  "  All  I  came  prepared 
to  prove  is  that  this  particular  deed  is  genuine :  how  can  you 
expect  that  I  should  be  able  to  prove  that  other  deeds  are 
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genuine  which  I  never  expected  to  hear  of."  I  will  not  say 
there  is  nothing  in  this  objection,  because  I  will  not  say  that 
there  is  no  difficulty  in  legislation ;  but  I  own  it  appears  to 
me  by  no  means  a  formidable  one.  My  first  and  condnsive 
answer  is,  that  if  the  person  were  really  surprised,  the  trial 
ought  to  be  postponed  to  give  him  time  to  meet  the  evidence. 
This  might  be  done  in  half  the  time  in  which,  and  at  half  the 
expense  for  which,  a  new  trial  is  now  obtained.  Secondly,  it 
is  extremely  improbable  that  if  the  charge  were  fiJse,  it  should 
not  be  in  the  power  of  the  person  against  whom  it  was  brought 
at  once  to  shew  its  improbability.  Such  things  are  not  often 
or  easily  done :  most  of  the  cat^ories  apply  to  them ;  they 
are. done  at  a  particular  time,  in  a  particular  spot,  for  a  par- 
ticular purpose,  by  particular  people  brought  together  by 
particular  circumstances,  and  living  in  a  certain  degree  of 
intimacy ;  they  produce  certain  consequences,  and  are  sur- 
rounded by  certain  events,  which  it  would  be  difficult  to 
invent  on  cross-examination.  Thirdly,  this  evidence  can 
hardly  be  said  to  be  collateral  to  the  issue,  for  this  simple 
reason, — that  in  daily  life,  a  man  who  was  about  to  take  a 
bond  from  a  person,  and  neglected  it,  would  be  thought  a 
maniac  Why  then  should  this  intelligence  be  rejected  by 
a  Court  of  justice  endeavouring  to  ascertain  the  truth  of  a 
transaction  ?  I  fully  allow  that  the  use  of  juries,  which,  in 
most  civil  cases,  is  so  fatal  an  impediment  to  right  and  justice, 
does  make  rules  of  evidence  necessary  which  appear  absurdly 
strict  to  those  who  do  not  reflect  how  utterly  unable  moat 
juries  are  to  assign  a  proper  value  to  different  degrees  of 
testimony ;  but  I  do  not  think  that  the  field  should  be  so  far 
contracted  as  to  exclude  what  every  rational  being  would 
admit  to  be  most  important. 

Letters  were  put  in  fix)m  Lady  Ivy  to  her  accomplice, 
offering  to  give  him  half  the  sum  for  which  he  had  foiged  a 
mortgage  deed. 

Mr.  Williams, — "  Your  Lordship  sees  one  of  these  letters 
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tells  Mr.  DufFett  she  intends  to  set  Sir  William  Salkeld's 
mortgage  on  foot,  and  he  should  have  half  what  she  recovered : 
if  it  were  a  tnie  mortgage,  why  should  she  give  him  half?" 

In  order  to  contradict  the  evidence  as  to  the  forged  deeds, 
the  counsel  for  Lady  Ivy  offered  to  shew  that  it  was  erroneous 
by  a  history :  **  We  have  a  history  which  tells  you  the  very 
day  when  the  King  resigned,  which  was  the  28th  October." 
This  Jeflfreys  refused  to  admit,  characteristically  remarking, 
**  Now,  instead  of  recordsf,  they  put  in  a  little  lousy  history." 
It  ought,  however,  to  have  been  received,  for  the  reason  given 
by  an  able  and  learned  writer  (o),  ''as  being  the  best  of  which 
the  subject-matter  is  capable,"  to  prove  a  matter  of  European 
hbtory.  Starkie  goes  on  to  say,  that  a  history  is  not  evidence 
to  prove  particular  facts  and  customs ;  though  I  own  the  dis- 
tinction appears  to  me  quite  untenable.  The  Attorney  General 
aigued,  **  on  a  point  of  fact  in  a  foreign  country,  a  foreigner's 
history,  not  printed  for  the  purpose  of  the  trial,  ought  to  be 
evidence."  He  then  endeavoured  to  give  parol  evidence  of 
the  records.     Jefireys  was  furious : 

''Lord,  gentlemen,  what  do  you  make  of  us,  to  keep  us  here 
with  I  do  not  know  what !  Mr.  Attorney,  he  tells  us  that 
Mr.  Neale  was  so  great  a  blockhead  to  brag  of  this,  and  so  we 
were  prepared  for  an  answer ;  but  all  the  answer  is,  my  Lord 
Coke  is  mistaken,  and  there  are  many  records,  but  we  have 
none  of  them,  Prsemoniti,  PraemunitL  If  he  did  brag  so,  and 
you  knew  it,  and  would  not  bring  records  to  wipe  off  the 

(p)  Starkie  on  Evidence,  vol.  1,  p.  250.  Camden*s  Britannia  was 
rejected  on  the  question,  whether,  hy  the  custom  of  Droitwich,  salt  pits 
must  be  sunk  in  a  particular  place.  Dugdale*s  Monasticon  was  not 
allowed  to  be  brought  to  prove,  whether  the  Abbey  de  Sentibns  was  an 
inferior  Abbey,  which  is  mighty  absurd.  Starkie  mistakes  Lady  Ivy*s  case, 
which  he  quotes  under  a  wrong  name — ^Neale  v.  Fay,  (it  is  cited  by  the 
title  of  Neale  v.  Joy,  in  12  Mod.  Rep.,  and  by  Buller  in  his  Nisi  Prius), 
and  says,  chronicles  were  admitted;  whereas  they  were  rejected,  the 
Chief  Justice  saying,  is  a  printed  history,  written  by  I  know  not  who, 
evidence  in  a  Court  of  law  P 
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objection,  it  is  ten  times  worse  than  if  it  bad  been  answered 
only  with  the  unexpectedness  of  it." 

Mr.  Bradbury. — *^  Mj  Lord,  I  dare  affirm  that  there  are 
none  of  the  Rolk  of  that  year  so  till  after  Easter  Term." 

L.  C.  J. — '^  Lord,  Sir,  you  must  be  cackling  too  I  We  told 
you  your  objection  was  very  ingenious,  but  that  most  not 
make  you  troublesome ;  you  cannot  lay  an  ^g  but  you  must 
be  cackling  over  it  The  objection  is  now  upon  them ;  let 
them  answer  it  if  they  can.  Have  you  any  of  the  records 
here?" 

SoL  Cren. — ''We  have  not,  it  seems,  my  Lord." 

L.  C.  J. — "  Then  this  must  pass  unanswered,  and  must  be 
left  to  tiie  jury." 

The  Solicitor  General  offered  in  evidence  the  record  of  a 
conviction  of  a  person,  who  had  sworn  the  lease  in  question 
was  forged,  for  perjuiy.  This  too  was  rejected.  "  That  con- 
viction is,  I  think,  a  good  evidence  that  the  deed  was  not 
foiged."    L.  C.  J. — "  None  in  the  world,  Mr.  Solicitor." 

When  the  Solicitor  General,  to  destroy  the  credit  of  Mrs. 
Duffett,  offered  to  put  in  the  sworn  statement  of  her  husband, 
Jeflreys  rejected  the  evidence  for  the  clearly  erroneous  reason, 
that  the  evidence  of  a  husband  was  not  admissible  against  a 
wife,  although  the  wife  was  no  party  to  the  suit;  in  other 
words,  that  they  might  not  swear  on  opposite  sides  in  the 
same  case  (/?). 

JL  C.  J. — ''  Nay,  be  not  angry,  Mr.  Solicitor ;  for  if  you 
be,  we  cannot  help  that  neither." 

SoL  Gen. — ''My  Lord,  I  must  take  the  rule  from  you 
now." 

L.  C.  J. — "  And  so  you  shall  from  the  Court  as  long  as  I 
sit  here,  and  so  shall  every  one  else  by  the  Grace  of  God. 
I  assure  you  I  care  not  whether  I  please  or  displease ;  we 

(p)  "  If  both  had  testified  for  my  Ladj  Ivj,  it  had  been  evidence,  or 
if  both  had  testified  against  her.**    Chief  Ju8tioe*8  charge,  p.  644. 
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miiBt  not  have  our  time  taken  up  with  impertinent  things ; 
for  I  must  say,  there  have  been  as  many  offered  in  this  cause 
to-day,  as  ever  were  in  any  case  that  ever  I  heard ;  and  if  all 
be  not  as  some  would  have  it,  then  they  must  be  in  passion 
presently.  The  Court  gives  all  due  respects,  and  expects 
them." 

The  jury  found  a  verdict  against  Lady  Tvy,  that  is,  for  the 
plaintiff,  thereby  declaring  their  belief  that  the  deeds  were 
foi^  (y> 

In  1686,  Henry  Booth,  Lord  Delamere  (r),  son  of  the  famous 
royalist  Sir  George  Booth,  was  tried  during  the  prorogation  of 
Parliament  before  the  Court  of  the  High  Steward  on  a  charge 
of  high  treason.  He  had  been  committed  to  the  Tower  in 
1684  by  Lord  Sunderland  under  a  warrant  for  that  offence. 
Jeffieys,  whom  Lord  Delamere  had  denounced  while  in  the 
House  of  Commons  for  his  conduct  as  Chief  Justice  of 
Chester,  and  whose  natural  ferocity  was  therefore  inflamed  by 
personal  hatred,  was  appointed  High  Steward,  and  twenty- 
seven  peers,  many  (5)  of  whom  held  high  office  under  the 
Crown,  were  appointed  the  jury.  I  have  already  pointed  out 
the  absurdity  and  injustice  of  such  a  tribunal,  the  votes  of  a 
majority  of  the  members  of  which  were  sufficient  to  convict 
In  spite  of  an  exhortation  from  Jeffreys,  ^*to  give  gloiy  to 
God,  and  to  make  amends  to  his  vicegerent  the  ELing,  who 
had  made  it  evident  that  his  inclination  was  rather  to  shew 
mercy  than  to  inflict  punishment,"  Lord  Delamere,  who, 

(q)  State  Trials,  vol.  10,  p.  555 ;  Mossam  0.  Dame  Theodosia  lyy. 

(r)  Afterwards  Earl  of  Warrington.  Many  ofhis  speeches  and  charges 
to  grand  juries  are  preserved  in  the  State  Tracts. 

(t)  Among  them  were  the  Lord  High  Treasurer,  the  Lord  President 
of  the  Council,  the  Lord  Steward  of  the  Household,  the  Lord  Chamber- 
lain, the  Treasurer  of  the  Household,  the  Master  of  the  Ordnance,  Lord 
Grodolphin,  and  Lord  Churchill.  Hatsell's  Precedents,  toL  4,  p.  345. 
Trial  by  one*s  peers  must  have  been  a  valuable  privilege  indeed,  when 
they  were  so  chosen  for  Lords  and  commoners. 


410  HISTORY   OF   THE 

probably^  did  not  quite  concur  in  this  view  of  the  matter, 
chose  to  stand  upon  his  defence*  Lord  Delamere  be^pn  by 
pleading  to  the  jurisdiction,  insisting  that,  since  Parliament 
was  only  prorogued,  be  could  only  be  tried  by  the  whole 
body  of  the  peers.  The  Attorney  Greneral  maintained  that 
he  was  not  bound  to  demur  formally  to  the  plea,  as  it  was 
irregular  and  had  not  been  signed  by  counseL  Lord  Delamere 
asked  that  counsel  might  be  assigned  him  to  draw  out  the 
plea.  Jefireys  ruled  that  the  Court  had  jurisdiction,  and  that 
Lord  Delamere  ought  to  have  been  ready  with  his  counsel — 
which  he  well  knew  was  impossible.  The  trial  then  proceeded. 
Jefireys  addressed  the  Lords  in  the  following  strain : 

'*  Yet,  my  Lords,  while  the  King  and  the  Parliament  were 
thus,  as  I  may  say,  endeavouring  to  outdoe  each  other  in 
expressions  of  kindness,  that  wicked  and  unnatural  rebellion 
broke  out;  and  thereupon  the  arch-traitor  Monmouth  was,  by 
a  bill  brought  into  the  lower  House,  and  passed  by  the  general 
consent  of  both  Houses,  [and  I  could  wish,  my  Lords,  for  the 
sake  of  that  noble  Lord  at  the  bar,  that  I  could  say  it  had 
passed  the  consent  of  every  particular  member  of  each  House,] 
justly  attainted  of  high  treason. 

"  My  Lords,  what  share  my  Lord  at  the  bar  bad  in  those 
other  matters,  I  must  acquaint  you,  is  not  within  the  compass 
of  this  indictment,  for  which  you  are  to  try  him,  as  his  peers; 
for  that  is  for  a  treason  alleged  to  have  been  committed  by 
him,  in  his  Majesty's  reign  that  now  is."* 

Lord  Howard  of  Escrick  was  first  called.  He  said  at  once 
that  he  had  nothing  to  say  against  Lord  Delamere;  but  being 
told  by  Jeflreys  that  he  was  to  give  an  account  of  what  he 
knew  of  any  consultations  for  a  rebellion  during  the  late 
King's  life,  he  proceeded  after  his  former  fashion  to  give  an 
account  of  what  Walcot  and  Shaftesbury  had  told  him  about 
the  Rye  House  Plot — matter  altogether  foreign  to  the  investi- 
gation. 
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This  question  shews  that  the  witness^tiever  ought  to  have 
been  called:  AtL  Gen. — *' Before  my  Lord  Howard  goes,  I 
will  ask  him  if  he  knows  of  any  design  of  a  rising  in  Cheshire  ?  " 

Lord  jBfoa?arci-r"No,  my  Lord,  I  knew  of  none  at  alL" 

Lord  Grey  was  the  second  witness;  he  said  nothing  that 
affected  Lord  Delamere. 

Wade  gave  a  great  deal  of  hearsay  evidence. 

Goodenough  said  that  he  had  been  informed  in  Holland  that 
Lord  Delamere  was  one  of  those  Lords  who  had  promised  to 
draw  his  sword  in  the  Duke  of  Monmouth's  favour. 

Lord  Delamere  declined  to  put  any  questions  to  this  witness, 
observing  that  he  had  never  seen  his  &ce  before. 

Jeffreys. — '^  That  is  pretty  strange,  so  &mous  an  under-sheriff 
of  London  and  Middlesex  as  he  was." 

Jones  was  next  called,  and  gave  four  pages  of  hearsay 
evidence. 

Jeffreys. — "My  Lord  Delamere  will  you  ask  this  witness  any 
questions  ?** 

Lord  Delamere. — "  No,  my  Lord,  I  never  saw  his  face  to  my 
knowledge." 

Story  gave  hearsay  evidence  of  what  a  person,  who  lived  at 
Bishopsgate,  had  said  to  him.  After  he  had  given  his  evidence 
Lord  Delamere  asked  him  whether  he  knew  one  Saxon. 

Story, — "Yes,  my  Lord,  I  knew  him  a  prisoner  in  Dor- 
chester gaol,  when  I  was  a  prisoner  there  myself." 

Vaux  proved  that  he  had  gone  out  of  town  with  Lord  Dela- 
mere, and  that  Lord  Delamere  travelled  under  a  feigned  name. 
Edlin  said  the  same.  Paunceford  said  that  he  had  heard 
Edlin  give  the  same  account  before ;  that  he  had  heard  one 
Disney  speak  of  Lord  Delamere  by  the  name  of  Brown. 

Saxon  alone  gave  material  evidence  against  Lord  Delamere. 
This  evidence  closed  the  case  for  the  prosecution.  The  pri- 
soner ought,  by  the  plain  words  of  the  law,  to  have  been  at 
once  acquitted,  admitting  all  that  Saxou  said  to  be  true.  He 
was  but  a  single  witness, — the  law  required  two.  But  as  in  the 
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case  reported  in  Dyer  the  judges  neutralized  the  statute  by 
holding  that  if  Titius  saw  treason  committed,  and  told  what 
he  saw  to  Mseviusy  in  the  presence  of  Cains,  Caius  and  Titios 
were  two  witnesses.  The  judges  of  the  Stuarts  hit  upon 
another  device,  equally  wicked,  and  not  quite  so  transparent. 
Jeffieys  laid  it  down,  that  if  Titius  sees  the  prisoner  boy  a 
knife  to  murder  the  King,  and  proves  that  it  was  bought  with 
that  purpose,  and  Caius  proves  that  he  bought  the  knife,  they 
make  two  witnesses.  With  equal  reason  it  might  be  said,  that 
if  Titius  proves  that  the  prisoner  bought  a  knife  to  kill  the 
Ring,  and  Caius  proves  that  the  prisoner  got  out  of  bed  in  the 
rooming,  these  are  two  sufficient  witnesses.  Yet,  according  to 
the  English  system,  this  was  law,  if  the  judge  chose  so  to 
declare  it,  and,  in  a  criminal  case,  law  from  which  there  was 
no  appeal  Mischievous,  indeed,  was  the  delusion;  impudent, 
indeed,  the  imposture ;  that  turned  the  will  of  such  a  judge  as 
Jeffreys  into  the  common  law. 

The  prisoner  made  a  sensible  and  manly  speech,  he  ap- 
pealed to  the  tried  loyalty  of  his  race.  **  This  I  may  the  more 
boldly  speak,  because  I  speak  it  by  good  authority — because, 
in  the  patent  that  created  my  father  a  peer,  his  late  Majesty 
is  pleased  to  say,  that  his  rising  mainly  contributed  to  his 
restoration."  He  then  read  the  clause  in  the  preamble  of  his 
father's  patent 

**  Many  witnesses,"  he  said,  ^^  have  been  produced  against  me, 
and  much  swearing ;  but  little  or  nothing  of  legal  evidence  to 
affect  me,  for  there  is  but  one  man  who  says  anything  home  or 
positively  to  affect  me,  and  whom  I  shall  answer  by  and  bye. 
All  the  rest  are  but  hearsays,  and  such  remote  circumstances 
as  may  be  tacked  to  any  evidence  against  any  other  person, 
but  are  urged  against  me  for  want  of  greater  matters  to  charge 
me  with;  and,  therefore,  I  hope  the  producing  and  pressing 
these  matters  against  me  is  rather  a  strong  argument  that  I  am 
innocent  than  that  I  am  guilty,  for  had  I  have  had  other  and 
greater  matters,  your  Lordship  would  have  been  sure  to  have 
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heard  of  them."  He  then  addressed  himself  to  destroy  the 
credit  of  Saxon^  and  I  quote  the  following  passages,  because 
they  shew  that  at  that  time  evidence  of  specific  fiu:ts  given  by 
third  parties  was  admissible  to  impeach  the  character  of  a 
witness.  The  change  which  has  taken  place  in  this  respect, 
and  which  is  far  more  important  than  most  alterations  of  the 
law  by  statute,  is  entirely  the  work  of  the  judges,  who  have 
thus  taken  upon  them,  without  one  syllable  of  remonstrance 
firom  the  Legislature,  the  functions  of  King,  Lords  and 
Commons. 
Lard  Delamere, — '^  I  desire  Richard  Hall  may  be  called." 
Lord  Hiffh  Steward. — ^*  My  Lord  Delamere,  if  you  b^in 
that  way  to  call  witnesses  against  Saxon,  it  is  fit  he  should  be 
here  to  know  what  is  said  against  him." 

Lard  Delamere, — "Ay,  with  all  my  heart,  my  Lord." 
Lord  High   Steward. — "Then  call   Saxon  again.     [Then 
Saxon  and  Hall  came  both  in]." 

Lord  Delamere. — "Pray,  Mr.  Hall,  tell  my  Lords  here  what 
you  know  of  Sir  Thomas  Saxon." 

Lord  High  Steward. — "  What  is  it  you  ask  of  this  witness?" 
Lord  Delamere. — "  My  Lord,  I  desire  him  to  g^ve  an  ac- 
count of  what  he  knows  of  a  letter  that  was  forged  by  Saxon, 
in  the  name  of  one  Hildage." 

HalL—^*  Ahowt  the  19th  of  December,  in  the  year  1683, 1 
received  a  letter  by  Thomas  Saxon,  firom  Richard  Hildage, 
wherein  he  desired  me  to  send  him  the  sum  of  61.  odd  money, 
which  I  owed  him :  I  received  the  letter,  and  paid  the  money, 
and,  to  the  best  of  my  knowledge,  some  little  time  after,  I  met 
with  the  said  Hildage  at  Newcastle,  who  asked  me  to  pay  him 
the  money  I  owed  him.  I  replied,  I  had  paid  the  money 
according  to  his  note;  but  he  said  he  never  gave  any  such 
note,  and  threatened  to  sue  me;  thereupon  I  sent  one  Lord  to 
Hildage,  that  is  here  now  in  the  Court,  and  desired  Hildage's 
forbearance  for  a  while,  till  I  could  get  the  money  from  Saxon 
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back  again,  and  afterwards  he  sent  again  for  his  money,  and  I 
sent  to  Saxon  for  it,  but  still  the  money  did  not  come.^ 

Lord  Bigh  Steward. — <<Did  you  ever  speak  with  Saxon 
himself?" 

HaK — *'  No,  but  with  his  wife,  who  came  to  me  about  it; 
but  he  acknowledged  he  wrote  the  letter  before  John  Lord." 

Saxon. — **  Did  not  my  wife  tell  you  that  Richard  EQldi^ 
lent  me  the  money  ?" 

Lard  High  Steunird. — "  Nay,  you  must  not  dialogue  with 
one  another,  but  if  you  have  any  questions  you  must  pro- 
pound them  to  the  Court.  My  Lord  Delamere,  have  you  any 
questions  to  ask  him  ?" 

Lard  Delamere. — "  No,  my  Lord." 

Lard  High  Steward. — '^  Then  what  is  it  you  would  have 
him  ask,  Saxon  ?" 

Saxon. — **  I  desire  you  would  please  to  ask  him,  whether  or 
no  he  did  not  lend  me  the  money?" 

Lord  High  Steward. — "  He  I  who  do  you  meanP 
Saxon. — "  Richard  Hildage  did." 

Lord  High  Steward. — *'  What  say  you,  did  Richard  Hildage 
lend  him  the  money  ?" 
HaO.—"  No,  my  Lord." 

Lord  High  Steward. — "  Look  you,  my  Lord  Delamere,  the 
objection  carries  a  great  deal  of  weight  in  it  to  prove  him  a 
very  ill  man,  if  it  be  fiiUy  made  out." 

Lord  Delamere. — "  My  Lord,  if  your  Grace  please,  I  can 
prove  that  he  owned  the  writing  of  the  letter  to  another  man." 
Lord  High  Steward. — "  My  Lord,  he  does  own  here  that  he 
wrote  a  letter,  and  that  he  wrote  it  in  Hildage's  name,  but  he 
saith,  the  letter  he  so  wrote  in  Hildage's  name  was  by  Hil- 
dage's  direction ;  and  if  so,  that  takes  off  the  objection  made 
against  him." 

Lord  Delamere. — *^I  must  submit  that  to  your  Grace, 
whether  what  he  says  in  that  matter  be  evidence?" 
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LoTjiHigh  Steward. — **  What  Hildage  did,  or  did  not,  is  the 
main  turn  <rf  the  question  in  this  case ;  for  he  might  lend  him 
the  money,  and  yet  afterwards  might  say,  when  he  thought  he 
might  lose  it,  that  he  did  not  send  any  such  letter,  and  all  this 
be  true,  and  Saxon  in  no  fault ;  I  must  confess,  if  Hildage 
were  here  himself,  and  should  deny  the  lending  of  the  money, 
or  the  giving  him  directions  to  receive  it,  you  would  have 
fixed  a  shrewd  objection  upon  him;  but  otherwise  hearsays 
and  discourses  at  second  hand  are  not  to  take  off  the  credit  of 
any  man's  testimony." 

Lord  Delamere. — '^But  Hall  says  Hildage  denied  the 
receipt  of  the  money  or  any  order  for  receiving  it" 

Lard  High  Steward. — ^  That  signifies  nothing,  being  but  by 
second  hand." 

Saxon* — "  If  it  please  your  Grace  here  is  my  brother  in 
Court  will  give  you  an  account  of  it." 

Lord  High  Steward. — "  Well,  well,  hold  your  tongue ;  will 
your  Lordship  please  to  go  on  ?" 

Lord  Delamere. — "  The  next  witness,  my  Lord,  that  I  shall 
call  shall  be  Francis  Ling  [who  came  in]." 

Lord  High  Steward. — "What  do  you  ask  this  witness?" 

Lord  Delamere. — "  Mr.  Ling,  pray  will  you  tell  his  Grace, 
and  my  Lords,  what  you  know  concerning  Saxon's  receiving 
any  money  in  the  name  of  Mrs.  Wilbraham,  without  her 
order?" 

Ling. — "  He  called  at  this  same  Hildage's  at  Newcastle,  and 
received  twenty-five  shillings,  and  said  it  was  for  Mrs.  Wilbra- 
ham, in  her  name ;  but  she  never  received  a  penny  of  the 
money,  nor  knew  of  his  having  received  it,  till  he  came  to  pay 
anothier  quarter." 

Lard  High  Steward.—*'  Where  is  that  Mrs.  Wilbraham  ? 
Is  she  here?" 

Ling. — "No,  my  Lord,  she  is  a  neighbour  of  ours,  an 
ancient  woman,  fourscore  years  of  age,  and  cannot  come  so 
far." 


416  HISTORY  OF   THE 

Lord  High  SieuHirJL — ^This  b  the  same  case  with  the 
other,  you  can  never  think  to  take  off  the  credibility  of  wit- 
nesses by  such  testimony ;  for  this  is  only  a  tale  out  of  an  old 
woman's  mouth:  what  if  that  old  woman  told  him  a  fidae 
story?** 

Ling.—'*  She  said " 

Lord  ESgk  Steward. — ^^^I  care  not  what  she  said,  this  is  no 
evidence  at  all." 

Lord  Delamere. — *'Then  pray  call  Richard  Shaw;  [who 
came  in]." 

Lard  High  Steward.—'*  Well,  what  say  this  witness  T 

Lord  Delamere. — *'  Shaw,  can  you  tell  anything  of  Thomas 
Saxon's  writing  a  letter,  and  sending  it  in  the  name  of  one 
Pangston,  a  bayliff  ?" 

Shaw. — '*  He  writ  a  letter,  as  I  understand,  concerning 
some  money  that  I  owed  him ;  for  I  owed  him  a  little  money, 
and  being  I  did  not  pay  it,  he  does  foige  a  letter,  and  puts 
William  Pangston's  name  to  it,  so  I  got  up  the  other 
morning " 

Lord  High  Steward. — **  Where  is  Pangston  ?    Is  he  here  V 

Shaw. — ^^No,  my  Lord,  he  is  not,  but  he  told  me  he  did  not 
write  the  letter." 

Lord  Wgh  Steward. — **  Why,  this  is  just  the  same  again, 
and  we  all  know  how  easy  a  thing  it  b  to  hear  a  bayliff  tell  a 
lie." 

Shaw. — **  I  cannot  tell,  but  I  called " 

Lord  High  Steward. — **  All  this  is  nothing.  It  is  adifBculter 
matter  to  hear  such  fellows  speak  truth  than  anything  else,  I 
am  sure"(^). 

Lord  Delamere  proved,  by  evidence  that  could  not  be 
resisted,  that  he  was  in  London  when  Saxon  swore  that  he 
was  in  Cheshire ;  for  he  proved  that  he  was  present  at  Lord 
Macclesfield's  trial  at  that  time. 

(0  State  Trials,  vol.  11,  p.  666. 
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After  the  evidence  he  again  addressed  the  peers.  "  All," 
he  s^d,  '*  except  what  Saxon  has  asserted,  is  hearsay  upon 
hearsay  at  the  third  or  fourth  hand ;"  as  undoubtedly  it  was. 
'*  If  people  will  use  my  name,  and  say  this  that  and  the  other, 
and  talk  among  themselves  of  messages  sent  to  me,  can  I,  or 

any  man  in  the  world,  help  it  ? My  Lords,  I  desire 

your  leave  to  ask  this  one  question :  Would  not  any  of  your 
Lordships  think  himself  in  a  bad  condition  as  to  his  fortune,  if 
he  could  produce  no  better  evidence  to  prove  his  title  to 
an  estate  than  what  has  been  produced  against  me  this  day  to 
take  away  my  life  ?  I  am  not  the  only  man  who  may  be  falsely 
accused ;  God  knows  how  soon  such  an  accusation  may  fidl  to 
the  lot  of  any  of  your  Lordshipa" 

Jeffireys  remarked, — **  My  Lords,  I  confess  there  is  some- 
thing I  cannot  omit  taking  notice  of,  not  for  your  Lordships 
sakes,  but  for  the  sake  of  this  numerous  and  great  auditory,  that 
one  mistake  in  point  of  law  might  not  go  unrectified,  which 
seemed  to  be  urged  with  some  earnestness  by  the  noble  Lord 
at  the  bar:  that  there  is  a  necessity  in  point  of  law,  that 
tltere  should  be  two  positive  tninesses  to  convict  a  man  of 
treason. 

<<  He  seemed  to  lay  a  great  stress  upon  that ;  but  certainly 
his  Lordship  is  UTider  a  great  mistake  as  to  the  law  in  that 
point ;  for  without  all  doubt,  what  was  urged  in  answer  to  this 
objection  by  that  learned  gentleman  that  concluded  for  the 
King,  is  true,  there  may  be  such  other  substantial  circum- 
stances joined  to  one  positive  testimony,  that  by  the  opinion  of 
all  the  judges  of  England,  several  times  has  been  adjudged 
and  held  to  be  a  sufficient  proo£ 

"  As  for  the  purpose  in  this  case,  suppose  your  Lordships* 
upon  the  evidence  that  has  been  given  here  this  day,  should 
believe  Saxon  swears  true,  who  is  a  positive  witness,  and  shall 
then  likewise  believe  that  there  was  that  circumstance  of 
Joneses  coming  over  from  Holland  with  such  a  message  upon 
the  27th  of  May,  [which  is  directly  sworn  in  evidence;  you 

E   E 
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are  the  judges  of  that  evidence],  and  what  the  other  witnesses 
have  sworn  likewise,  and  is  not  denied  by  my  Lord,  the 
prisoner  at  the  bar,  that  he  went  out  of  town  that  night, 
changed  his  name,  and  went  in  an  indirect  bye  road ;  cer- 
tainly these  circumstances,  if  your  Lordships  be  satisfied  he 
went  for  that  purpose,  do  necessarily  knit  the  positive  testimony 
of  Saxon,  and  amount  to  a  second  witness. 

^^  That  is  if  Saxon^s  positive  testimony  be  true ;  then  suppose 
all  these  circumstances,  that  gave  the  jealousy,  do  make  up  a 
strong  presumption  to  join  with  the  positive  evidence  of  Saxon ; 
then  you  have  two  witnesses,  as  the  law  requires,  especially  if 
the  answer  given  by  the  prisoner  to  those  circumstances  be 
not  sufficient,  [as  the  slender  account  he  gives  of  his  so  firequent 
joumies  in  so  short  a  compass  of  time],  but  that  there  still 
remains  some  suspicion.  I  could  have  wished,  indeed,  that 
matter  might  have  been  made  somewhat  more  clear,  that  no 
shadow  of  suspicion  might  remain.** 

Lord  Delamere  was  unanimously  acquitted. 

The  doctrine  (u)  of  passive  obedience,  in  its  most  slavish 
and  repulsive  form,  had  been,  from  the  time  of  Elizabeth,  the 
distinguishing  and  dishonourable  tenet  of  the  English  Church. 
It  had  been  laid  down  without  any  sort  of  reserve  or  quali- 
fication; cases  the  most  extravagant  had  been  studiously 
selected;  instances  of  oppression  the  most  grinding^  and  of 
cruelty  the  most  finntic,  had  been  ostentatiously  put  forwaid, 
and  its  prelates  had  answered,  that  as  St.  Paul  had  submitted 

(tt)  South  on  Romans  xiii.  6,  **  Obedience  to  the  magistrate  is 
obedience  to  God  at  second  hand.*'  **  It  is  no  small  part  (^  the  DiTine 
prerogative  to  be  able  to  command  homage  to  the  worst  of  kings,  as  the 
majesty  of  a  prince  is  never  more  apparent  than  in  his  subjects*  submis- 
sion to  an  unworthy  deputy  or  lieutenant  1  **  **  Though  Nero  deserves  to 
be  abhorred,  the  emperor  is,  and  ought  to  be  sacred.**  ^'  BebeOion  is  a 
mortal  sin.**    ^*  Every  lawful  ruler  holds  the  government  by  certain 

deputation  from  God This  is  the  voice  of  Scripture ;  tlus  is  the 

voice  of  reason.**  Again,  Judges  xiz.  SO :  *'  (The  English)  is  the  only 
Church  in  Christendom  whose  avowed  principles  and  practice  disown  all 
resistance  to  the  civil  power.**    VoL  3,  p.  129. 
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to  Nero«  no  provocation  could  justify  the  resistance  of  a 
Christian  man.  In  return  for  these  doctrines,  the  Crown  (o) 
had  supported  the  Church  (w)  on  all  occasions;  and  that  sup- 
port was  at  one  time  essential  to  its  existence ;  for  it  was  placed 
upon  a  slippery  ridge,  and  while  persecuting  the  Dissenters  for 
going  farther,  than  its  founders  on  second  thoughts  had  thou^rht 
proper  to  do,  on  one  side ;  and  the  Roman  Catholics  for  not 
going  far  enough  upon  the  other;  while  requiring  an  exact 
conformity  to  its  very  peculiar  doctrines;  all  that  royal  favour 
could  do,  was  little  enough  to  protect  it  against  the  hurricane 
of  popular  disappointment  and  indignation,  until  time  had 
been  given  for  it  to  strike  its  roots  deeply  into  the  land; 
during  the  reigns  of  Elizabeth  and  of  James  therefore,  it  held 
existence  by  a  very  precarious  tenure. 

It  has  always  been  the  Church  rather  of  the  rich  than  of  the 
poor,  rather  of  the  aristocracy  than  of  the  people;  it  has 
always  been  exposed,  at  least  as  much  as  other  Churches,  to 
attacks  from  without,  and  more  than  other  Churches,  as 
the  experience,  even  of  modem  times,  may  shew,  to  treachery 
from  within.  Some  of  the  doctrines  held  by  its  most  powerful 
prelates  are  absolutely  incompatible  with  its  existence ;  nor  do 
I  know  in  history  any  instance  of  inconsistency  equal  to  that 
which  it  exhibited  at  the  period  of  which  I  am  writing,  and 
continued  to  exhibit  down  to  the  reign  of  George  the  Third, 
when  at  one  and  the  same  moment,  the  Church  of  England 
deduced  a  claim  to  the  apostolical  succession  through  Roman 
Catholic  priests,  and  yet  passionately  maintained  the  laws  by 
which  Roman  Catholic  priests  were,  simply  for  being  Roman 
Catholic  priests,  hanged,  drawn,   and  quartered.     A   more 

(ti)  James  the  First  stated  the  compact  plainly  enough. 

(w)  '*  Clergymen  preached  up  themselves  while  they  strained  the 
prerogatives  of  the  Crown.  They  have  seldom  come  to  the  people  but 
when  they  have  been  cast  off  at  Court ;  and  the  laymen  who  follow  them 
are  dther  as  selfish  as  they,  or  such  as  Nature  cut  out  for  their  properties, 
having  endued  them  with  no  capacities  or  thought  of  theur  own.**  Plain 
English.    Political  Tracts,  vol.  2. 
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impudent  outrage  was  never  offered  to  the  reason  of  mankind ; 
and  the  Church  that  ventiu^d  upon  it  was,  and  it  is  no  wonder, 
obliged  to  appeal  repeatedly  to  the  whole  authority  of  the 
monarch  for  protection.  These  doctrines  of  Divine  right  and 
passive  obedience  had  been  inculcated  successfully  on  the  great 
body  of  the  landed  gentry.  They  were  the  language  of  the 
Bench  and  of  the  Bar,  for  the  Temple  contributed  its  mite  to 
the  treasury  of  servitude.  They  were  echoed  from  a  thousand 
pulpits ;  Oxford  was  not  last  in  the  race  of  submission,  and 
about  the  time  of  which  I  am  writing,  the  works  of  Locke  and 
Milton  were  solemnly  burnt  in  that  University  (x).  It  is 
hardly  possible  to  foiget,  that  in  the  dark  period  of  Roman 
servitude,  a  similar  deed  was  perpetrated,  and  that  the  works 
of  Cremutius  Cordus  were  burnt,  because  the  author  had 
praised  Brutus,  and  called  Cassius  the  last  of  the  Romans. 
Who  does  not  remember  the  indignant  comment  of  the  his- 
torian, which,  if  deserved  in  his  time,  was  a  hundred  fold  more 
deserved  by  those  whom  the  discovery  of  printing  could  not 
restrain  from  giving  such  a  proof  of  obtuse  malevolence  ?  The 
books,  he  said,  remained  "  occultati  et  editi,  quo  magis  irridere 
licet  corum  socordiam,  qui  prsesenti  potenti&  credunt  extingui 
posse  etiam  sequentis  aevi  merooriam — nam  contra  punitis 
ingeniis  gliscit  auctoritas,  neque  aliud  extemi  reges,  ant  qui 
eadem  ssevitia  usi  sunt  nisi  dedecus  sibi,  atque  illis  gloriam 
peperere**  (y). 

James  relied  upon  these  declarations,  inculcated  on   all 

(a?)  I  quote  from  memory  these  lines,  recited  in  tlie  theatre  at  Oxford 
on  that  occasion,  to  celebrate  this  Protestant  auto  da  (^ : — 

'*  Videas  flammft  crepitante  cremari 
Miltonum,  cselo  terrisque  inamabile  nomen.** 
(y)  The  following  is  part  of  the  judgment  and  decree  of  the  Universitj 
of  Oxford,  passed  in  Conyocation,  July  21,  1683 : — 
The  following  propositions  were, — 

"  The  first  proposition : 
**  All  civil  authority  is  derived  originally  from  the  people. 

**  The  second : 
**  There  is  a  mutual  compact,  tacit  or  express,  between  a  Prince  and  his 
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occasions,  and  attested  by  the  most  solemn  appeals  to  Heaven, 
from  prelates,  from  divines  of  every  class,  from  great  bodies  of 
men,  whose  peculiar  obligations  to  teach  morality  made  any 
departure  from  the  oaths  they  had  so  repeatedly  taken  God  to 
witness  peculiarly  disgraceful.  He  thought  he  might  take  the 
Church  of  England  at  its  word.  He  thought,  that  at  any 
rate,  whatever  became  of  predestination  or  Presbyters,  this 
was  a  principle  to  which  it  had  pawned  itself.  He  thought 
he  might  apply  to  those  reverend  men  the  test  of  fidelity, 
which  the  Author  of  Evil  is  in  Scripture  represented  as 
suggesting.  He  did  not,  indeed,  carry  the  trial  so  far  as  that 
which  Job  was  obliged  to  undergo;  or  that  to  which  the 
loyalty  of  the  Catholics  had  been  so  long  exposed.  He  did 
not  ^*  touch  their  bone  and  their  flesh,**  but  he  put  forth  his 

subjects,  and  that  if  he  perform  not  his  duty,  they  are  discharged  from 
theirs. 

"The  third: 

**  That  if  lawful  governors  become  tyrants,  or  govern  otherwise  than 
by  the  laws  of  God  and  man  they  ought  to  do,  they  forfeit  the  right  they 
had  unto  their  government. 
»*  The  fourth : 

^  The  sovereignty  of  England  is  in  the  three  estates,  viz.^  King,  Lords, 
and  Commons.  The  King  has  but  a  co-ordinate  power,  and  may  be  over- 
ruled by  the  other  two. 

*'  We  decree,  judge,  and  declare  all  and  every  of  these  propositions  to 
be  false,  seditions,  and  impious,  and  most  of  them  to  be  also  heretical  and 
blasphemous,  infamous  to  Christian  religion,  and  destructive  of  all  govern- 
ment in  Church  and  State. 

'*  We  farther  decree,  that  the  books  which  contain  the  aforesaid  pro- 
positions and  impious  doctrines  are  fitted  to  deprave  good  manners, 
corrupt  the  minds  of  unwary  men,  stir  up  seditions  and  tumults,  overthrow 
states  and  kingdoms,  and  lead  to  rebellion,  murder  of  princes,  and 
atheism  itself;  and  therefore  we  interdict  all  members  of  the  University 
from  the  reading  of  the  said  books,  under  the  penalties  in  the  statutes 
express.  We  also  order  the  before  recited  books  to  be  publickly  burnt 
by  the  hand  of  our  Marshal,  in  the  court  of  our  schools.** 

It  is  singular,  that  in  168S  the  University  should  have  acted -in  con- 
formity to  these  very  principles,  on  which  foundation  alone  the  throne  of 
all  English  Sovereigns  has  been  placed,  and  a  denial  of  which  would 
have  been,  and  was  punished  as  seditious  down  to  the  days  of  Lord  Bute. 
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hand  to  touch  their  possessions,  and  they  cursed  him  to  his 
face. 

There  was  much  truth  in  his  expostulation  to  the  bishops, 
'*  Will  you  resist,"  he  said,  **  my  dispensing  power?  Some  of 
you  have  preached  for  it  before  now."  **  You,"  he  might  have 
said  to  the  bishops,  '^  have  tempted  me  to  do  what  I  have  done 
by  your  own  reiterated  assurances,  without  qualification  and 
without  end ;  you  have  invited  the  conduct,  of  which  you  now 
complain,  by  your  protestations  that  the  crime  of  resisting  me, 
and  Him  of  whom  I  am  the  vicq^rent,  was  the  same.  Was 
your  patience  only  to  be  shewn  in  bearing  and  causing  the 
sufierings  of  others  ?  Was  your  obedience  to  cease  the  moment 
you  are  caUed  on  to  exemplify  it?  You  have  stood  forward 
to  assist  me  in  riveting  the  chains  of  others,  and  do  you  refuse 
to  wear  your  own  ?  Will  you  turn  against  me  for  an  act  on 
which  your  declarations  encouraged  me  to  venture,  and  of 
which  you,  more  than  any  other  class  of  men,  are  the  cause  ? 
Will  you  make  the  criminal,  and  avenge  the  crime  ?"  Far  more 
creditable  would  it  have  been  to  the  Church  of  England 
to  have  prevented  such  expectations,  than  to  disappoint  them 
afterwards.  She  now  relied  upon  what  the  principles  common 
to  all  Creeds  might  have  taught  her  to  distrust — a  death-bed 
repentance  (z).  Words  cannot  be  plainer  than  those  of  the  oath 
of  alliance : 

(z)  It  18  difficult  to  read,  without  a  smile,  the  following  passage  in 
Halifax's  admirable  letter  to  a  Dissenter  (Somers*s  Tracts,  vol.  2,  p.  369), 
in  which  he  exhorts  the  Dissenters  to  reject  James's  advances : — ^  If  you 
had  now  to  do  with  those  rigid  prelates,  who  made  it  matter  of  conscience 
to  give  you  the  least  indulgence,  and  even  to  your  more  reasonable 
scruples  continued  stiff  and  inexorable,  the  argument  might  be  fairer  on 
your  side.  But  since  the  common  danger  has  so  far  laid  open  that 
mistake,  that  aix  thb  roBicxa  bauohtiksss  to  tou  is  fob  bvbb 
sxTiKauiSHED,**  &c.  Li  thls  very  century  a  Bishop  of  London  has  declared 
dissent  a  crime.  The  High  Church  party  frustrated  all  William  the 
Third's  noble  schemes  for  uniting  Protestants  by  a  grand  and  compre- 
hensive toleration ;  and  though,  in  the  day  of  peril,  Sancrofl  himself  had 
proposed  to  make  concessions,  the  plan  was  abandoned  altogether. 
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**  I,  A.  B.^  do  declare  and  believe,  that  it  is  not  lawful  on 
any  pretence  whatsoever  to  take  up  arms  against  the  King,  &c. 

"  So  help  me  God." 

This  was  an  oath  of  the  Church's  own  making,  which  had 
been  taken  by  the  clergy,  the  magistrates,  and  officers  in  civil 
or  military  employment  Notwithstanding  which,  they  did 
take  arms  against,  depose,  and  endeavour  (at  the  Battle  of  the 
Boyne  for  instance)  to  destroy  their  King ;  and  the  Convo- 
cation of  the  Clergy  (1689)  did  approach  William  the  Third, 
by  whom  that  vic^erent  of  Heaven  had  been  driven  out  of 
the  kingdom,  with  a  loyal  and  dutiful  address. 

The  following  extracts,  from  a  vigorous  and  liberal  writer  (a), 
accurately  describe  the  conduct  of  the  Church  at  this  crisis : — 

**  The  Scripture,"  he  says, ''  was  thought  to  teach  the  law  of 
the  land ;  that  to  give  authority  to  Scripture,  and  the  King  to 
both ;  nor  is  it  to  be  wondered  at  that  men  should  hold  this, 
when  it  was  affirmed  by  one  of  the  leaders,  that  if  the  King  be 
God^s  vicegerent,  he  is,  upon  that  account,  as  much  above  all 
as  God  is.  These  strains  of  loyalty  from  the  pulpit,  were 
echoed  back  from  the  Benches  at  Westminster,  and  in  the 
country,  and  followed  with  inhuman  worrying  of  all  opposers, 
till  the  late  King  (James)  mounted  the  throne.  While  the 
noblest  patriots  were  singled  out  for  destruction,  the  people, 
like  hardened  Jews,  headed  by  their  priests^  were  taught  to  cry 
Crucify /  Crucify/  If  the  sole  reason  for  refusing  the  King's 
proposal  had  been  the  breach  of  law  implied  in  it,  it  is  not 
unlikely  that  they  would  have  taken  notice  of  assuming  a 
reverence  by  law  determined,  before  it  was  resettled.  But 
they  Offering  upon  terms^  from  that  time  the  pulpits  began  to 
change  their  note;  then  the  doctrine  of  passive  obedience  was 
to  be  evaded  and  distinguished  into  nothing,  instead  of  con- 
fessing that  cleigymen  had  gone  beyond  their  sphere 

indeed,  they  did  not  expect  to  have  had  the  dispensing  {X)wer 
so  soon  turned  against  them  that  gave  it. 

(a)  Plain  finglisb. 


424  HISTORY   OF   THE 

*^  Nothing  more  exposes  a  party ^  than  to  find  those  very 
things  in  which  they  seemed  to  place  the  essential  difference 
from  all  others,  to  be  quitted  by  them  as  soon  as  interest 
changes.  Who,  therefore,  could  choose  but  smile  to  observe, 
that  some  who  had  urg'd  that  Princes  ought  to  be  obej'd  in 
all  their  commands,  not  contrary  to  God's  Law,  should  refuse 
to  read  the  declaration  for  liberty  to  Dissenters? 

"That  they,  who  blam'd  men  for  undutifully  fettering 
Princes,  should,  when  they  were  well  back'd,  make  overtures 
little  short  of  the  Nineteen  Propositions  ? 

"  Or  that  they,  who  must  admit  that  our  dissenting  bishops 
did  not  scruple  inviting  the  Prince  of  Orange  to  take  the 
government  upon  him  before  the  late  King  left  the  king- 
dom, should  contend  that  they  are  the  only  true  sons  of  the 
Church,  who  left  all  things  to  God's  Providence,  without 
interposing  themselves  till  he  was  actually  gone? 

"  Or  who  could  have  expected  tliat  that  bishop,  who,  but  a 
Uttle  while  before  had  rebuked  a  very  worthy  and  prudent 
divine  for  preaching  against  popery,  should  have  been  one  of 
the  seven  9 

"  Or  that  he  who  mightily  applauded  the  late  King's  league 
with  France,  as  a  proper  means  to  curb  the  fanaticks,  should 
have  been  another? 

"  Or  that  he  who  maintained  the  Real  Presence,  in  such  a 
manner  as  gave  offence  to  the  greatest  admirers  of  his  monkish 
sanctity  and  gesticulations,  and  gave  countenance  to  the  praying 
to  Saints,  by  what  he  published  of  their  intercession  for  us, 
while  we  celebrate  their  memories,  should  have  been  a  third  ? 

"  Or  that  the  Duke  of  York's  chaplain,  in  Scotland,  whose 
depth  was  fathom'd  by  Mr.  Marvel,  in  his  Parson  Smirk,  should 
have  been  a  fourth  ? 

"  I  would  by  no  means  derogate  fi'om  the  action,  or  rather 
suffering;  it  was  great  for  the  persons,  lucky  in  the  time,  and 
crown'd  with  an  event,  which  it  appears  that  some  of  them 
neither  desired  nor  deserved. 
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'*  But  methinks  it  is  not  to  be  indur'd,  that  ages  of  sufferings 
in  others,  greater  in  birth,  and  in  aU  things  truly  praiseworthy, 
should  be  nothing  in  comparison  with  what  befel  them.  The 
fulsome  praises  which  are  given  them  for  the  first  act  of  that 
kind,  would  make  one  think  it  was  admir'd  only  for  the  rarity, 
or  eztoU'd  beyond  measure,  out  of  a  pious  design  of  encou- 
raging men,  too  backward  in  the  cause  of  their  country,  to  go 
on  in  the  right  path  to  fame"  (z). 

The  praise  to  which  the  bishops  are  entitled,  is  that  of 
having  presented  a  remonstrance  to  a  despotic  Sovereign, — 
not  only  without  any  hazard  to  life  and  limb,  but  without  any 
serious  danger  to  their  estates  or  their  liberty.  It  is  clear  that 
the  result  was  what  they  never  contemplated ;  nor,  perhaps, 
does  history  furnish  (a)  a  stronger  proof  of  infatuation  than 
the  violence  of  James  on  this  occasion.  Therefore,  their 
imprisonment  is  not  to  be  attributed  to  them  as  a  merit ;  it  is 
not  to  be  looked  upon  as  the  act  of  persons  who  do,  from  a 
sense  of  duty,  what  they  expect  to  suffer  for.  It  never  could 
have  happened  at  all  if  bigotry  had  not  quenched  every  spark 
of  reason  in  James's  mind.  Even  Jeffreys  remonstrated. 
Now  for  men  to  do  what  the  most  unscrupulous  instruments 
of  tyranny  consider  innocent,  does  not  require  any  extraordi- 
nary degree  of  fortitude.  Some  compensation  they  made  no 
doubt  to  society,  by  this  tardy  act  of  opposition  to  a  vrill 
which  they  had  taught  others  was  irresistible.     But  is  there 

(z)  State  Tracts,  vol.  2,  p.  89. 

(a)  "  As  to  the  case  of  the  seven  bishops,  those  most  reverend  and 
moral  persons  were  called  upon  to  saj  whether  the  petition  was  their 
writing  before  they  knew  that  a  prosecution  was  to  be  commenced ;  and 
this  being  a  species  of  extorted  confession,  could  not  avail  before  a  Court 

of  justice Whereupon  the  evidence  of  Lord  Sunderland  was  called 

forth But  what  was  the  paper  ?    A  libel  ?    No ;  it  was  a  fair, 

decent,  loyal  remonstrance  to  his  Majesty,  praying  that  he  would  be 
graciously  pleased  not  to  enforce  his  authority  in  the  exercise  of  an 
important  prerogative  of  the  Crown.  This  petition  was,  indeed,  called  a 
libel.  But  was  it  a  libel?  No."  Lord  EUenborough,  King  9.  Mr. 
Justice  Johnson,  State  Triab,  vol.  29,  p.  463. 
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any  instance  where  any  priesthood  has  submitted  quietly,  and 
without  a  struggle,  to  the  loss  of  its  power,  wealth,  and  influ- 
ence ?  They  saw  that  this  was  the  object  on  which  James  was 
determined,  and  which  was  ever  present  to  his  imagination. 
That  conscience  was  an  element  in  the  resolutions  of  the  seren 
bishops,  and  the  exclusive  element  in  the  mind  of  such  a  man 
as  the  excellent  Ren,  I  fiilly  believe ;  but  after  the  scenes  of 
horrour  which  occur  in  every  page  of  this  portion  of  our 
history — when  one  thinks  of  Dissenters  perishing  in  pestilen- 
tial gaols,  of  the  rivers  of  blood  that  inundated  the  land — one 
cannot  spare  much  of  one's  pity  or  admiration  for  men  who, 
contraxy  to  all  reasonable  expectation,  underwent  a  short 
imprisonment,  and  whose  sufferings  were  so  inconsiderable 
that  a  chaige  of  writing  bad  grammar  was  enumerated,  with 
much  bitterness  among  them.  Happy  would  it  have  been  for 
the  Twyns,  the  Colleges,  the  Lisles,  the  Gaunts^  and  the 
Cornish's,  if  such  an  imputation  could  have  been  ranked 
among  their  calamities.  As  addressed  to  the  heads  of  the 
Church,  the  arguments  of  James  were  quite  unanswerable : 
but  England  may  congratulate  itself  on  the  infatuation  which 
hurried  James  to  attack  the  temporalities  of  the  cleigy ;  for  if 
he  had  not  interfered  with  them,  the  blood  of  Russell  and  of 
Sydney  would  have  been  shed  in  vain — 

'*  Hoc  nocuit  Lamianun  ciede  madenti.** 

So  capricious  and  wholly  unaccountable  are  the  paroxysms  of 
popular  indignation.  The  difference  was  great  between  the 
scaffold  of  Lady  Lisle  (b)  and  the  seven  days'  imprisonment 
which  ihe  bishops  underwent ;  or  the  danger  to  which,  under  any 
conceivable  state  of  things,  they  might  have  been  exposed.  The 
fate  of  Cornish  was  never  before  their  eyes, — ^yet  the  nation  that 
had  endured  the  one,  deposed  their  monarch  for  the  other.  The 
same  people  that  were  so  &llen  since  the  days  of  the  Common- 
wealth, as  to  behold  with  indifference  their  peaceful  husband- 
men, their  opulent  merchants,  their  viigin  daughters,  their 

(b)  Whom  the  jury  acquitted  three  times. 


LAW   OF   EVIDENCE.  427 

noble  matroDSy  their  gifted  patriots,  drawn  out  one  by  one  to 
be  tortured  and  put  to  death  (c), — so  changed  as  formally  to 
renounce^  for  themselves  and  their  posterity,  the  birthright  of 
fieemen, — so  degenerate  as  to  beseech  the  Ring  to  consider 
them  as  his  hereditary  thralls,  whom,  at  his  pleasure,  he  might 
be^ar,  imprison,  mutilate,  and  destroy;  the  same  people 
whom  neither  the  embowelling  of  Armstrong,  nor  the  stake 
of  Mrs.  Gaunt,  nor  the  assizes  at  Taunton,  neither  the  coronet 
of  Cleveland,  nor  the  lawn  of  Ward,  nor  the  ermine  of  Jefireys, 
neither  a  silenced  press,  nor  the  dishonour  of  our  arms,  nor 
the  corruption  of  our  councils,  nor  military  law,  nor  judicial 
massacre,  nor  a  pensioned  King,  could  rouse  fix>m  its  trance 
of  servitude,  burst  out  into  a  flame,  because  seven  bishops, 
who  had  most  of  them  been  shamefully  active  (d)  in  the  per- 

(c)  Burton  and  Graham  were  the  solicitors  to  the  Treasury  during 
this  period  of  l^al  slaughter,  for  which  thej  received  47,000/.;  Sir 
Roger  L*£strange  assisted  them.  They  offered  1002.  quarterij,  to  a 
prisoner,  one  Cragg,  if  he  would  give  evidence  against  Lord  Delamere ; 
and  on  his  refusal,  caused  him  to  be  kept  close  prisoner  in  Newgate, 
without  fire  or  candle,  for  forty  weeks.  Frideaux  was  seized  in  his 
house,  Ford  Abbey,  Devonshire,  June  19,  1685,  was  brought  to  London, 
was  committed  to  the  Tower  a  second  time,  and  could  never  discover  of 
what  he  was  accused.  His  wife  applied,  through  several  people  of  quality, 
to  the  King  for  his  release,  and  received  for  answer,  ^  That  nothing  was 
to  be  done,  for  the  King  had  given  the  prisoner  to  the  Chancellor  Jeffireys." 
And  this  is  the  King  who,  it  is  supposed,  would  scruple  to  order  the 
murder  of  a  state  prisoner  (!)  for  the  sake  of  his  Church.  At  last, 
Frideaux,  who  never  was  brought  to  trial,  who  never  could  find  out  what 
was  the  charge  against  him,  was  released  on  the  payment  to  Jeffreys  of 
fifteen  thousand  pounds !    Such  was  the  use  of  English  law.    Farl.  Hist., 

vol.- 5,  p.  245. 

(d)  As  a  specimen  of  what  the  persecution  of  Dissenters  was,  I  quote 
the  following  petition,  in  which  the  sufferings  of  a  very  small  body  are 
described.    It  is  from  the  Quakers.    Somers's  Tracts,  vol.  1,  p.  231 : — 

**  Sheweth, — That  of  late,  one  thousand  five  hundred  of  the  said  people 
[both  men  and  women],  having  been  detained  prisoners  in  England,  and 
part  of  them  in  Wales  [some  of  which  being  since  discharged  by  the 
judges,  and  others  freed  by  death,  through  their  long  and  tedious  impri- 
sonment], there  are  now  remaining  [according  to  late  accounts],  about 
one  thousand  three  hundred  eighty  and  three,  above  two  hundred  of  them 
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secution  of  Dissenters,  who  had  all  of  them  justified  the  woist 
actions  of  the  Crown,  who  had  enconniged  the  King  bj  their 

women :  many  under  sentence  of  pmnmure  [both  men  and  women],  and 
more  than  three  hundred  near  it ;  not  for  denying  the  duty,  or  refbsing 
the  substance  of  all^iance  itself  bat  only  because  they  dare  not  swear. 
Many  on  writs  of  excommunication,  and  fines  for  the  King,  and  upon  the 
Act  for  Banishment.  Besides,  above  three  hundred  and  twenty  have 
died  in  prison  and  prisoners,  since  the  year  1660;  near  one  hundred 
whereof,  by  means  of  this  long  imprisonment  [as  it  is  judged],  since  the 
account  delivered  to  the  late  King  and  Parliament,  in  1680,  thereby 
making  widows  and  fatherless,  and  leaving  them  in  distress  and  sorrow. 


^  And  here  in  London,  the  gaol  of  Newgate  hath  been  from  time  to  time 
crowded,  within  these  two  years  [sometimes  near  twenty  in  one  room],  to 
the  prejudice  of  their  health ;  and  several  poor  innocent  tradesmen  of  late 
have  been  so  suffocated  by  the  closeness  of  the  prison,  that  they  have  been 
taken  out  sick  of  a  malignant  fever,  and  died  in  a  few  days  after. 

*- Besides  these  long  continued  and  destructive  hardships  upon  the 
persons  of  men  and  women,  as  aforesaid,  great  violences,  outragious  dis- 
tresses, and  woeful  havock  and  spoil,  have  been,  and  still  are,  frequently 
made  upon  our  goods  and  estates,  both  in  and  about  this  city  of  London, 
and  other  parts  of  this  nation,  by  a  company  of  idle,  extravagant,  and 
merciless  informers,  and  their  prosecutions  upon  the  Conventicle  Act, 
many  being  convicted  and  fined  unsummoned  and  unheard  in  their  own 
defence. 

**The  statutes  on  which  we,  the  said  people,  suffer  imprisonment, 
distress,  and  spoils  are  as  foUoweth : 

^'  The  5th  of  Eliz.  c.  23,  De  Excommunicato  Capiendo. 

^  The  23rd  of  Eliz.  c.  1,  for  Twenty  Found  per  Month. 

*<  The  29th  of  Eliz.  c.  6,  for  Continuation. 

«« The  35 th  of  Eliz.  c.  1,  for  Abjuring  the  Bealm,  on  Pain  of  Death. 

"  The  1st  of  Eliz.  c.  2,  for  Twelve  Pence  a  Sunday. 

«» The  3rd  of  King  James  1,  c.  4,  for  Pnemunire,  Imprisonment  during 
Life,  and  Estates  Confiscated. 

'<  The  I3ih  and  14th  of  King  Charles  2,  against  Quakers,  &c..  Trans- 
portation. 

**  The  22nd  of  King  Charles  2,  c.  1,  against  Seditious  Conventicles. 

**  The  17th  of  King  Charles  2,  c.  2,  agamst  Nonconformists. 

'*  The  27th  of  Henry  8,  c.  20,  some  few  suffer  thereupon. 

**  Upon  indictments  at  common  law,  pretended  and  framed  against  our 
peaceable,  religious  assemblies,  for  riots,  routs,  breach  of  the  peace,  &c., 
many,  both  men  and  women,  thereupon  fined,  imprisoned,  and  det-ained 
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pathetic  entreaties  for  servitude  and  supplications  for  arbitraiy 
poweo  by  their  deliberate  and  vehement  asseverations,  in 
season  and  out  of  season,  that  for  man  to  be  a  slave  was  the 
revealed  will  of  God,  and  were  therefore  to  a  certain  degree 
responsible  for  his  guilt, — were  consigned  by  the  master  whose 
passions  they  had  inflamed,  and  whose  reason  they  had  con- 
tributed to  extinguish,  to  an  easy  and  short  imprisonment  in 
the  Tower. 

These  remarks  apply  to  the  assistance  lent  by  Bancroft, 
and  the  invitation  given  by  the  Church  of  England  to  the 
Prince  of  Orange,  with  an  armed  force, — and  even  to  the  refusal 
of  the  bishops  to  read  the  King's  declaration  of  indulgence  to 
tender  consciences,  an  act  which,  on  their  own  principles,  they 
were  bound  without  hesitation  to  perform.  The  heads  of  the 
Church,  resolving  not  to  comply  with  the  order,  drew  up, 
in  a  veiy  barbarously  written  and  very  respectfully  worded 
petition,  the  reason  of  their  determination.  This  the  seven 
signed,  and  (Bancroft  excepted)  went  over  from  Lambeth  to 
Whitehall  and  presented  to  the  J^ng,  Even  in  the  act  of 
presenting  it,  their  expressions  were  almost  servile,  and  cer- 

for  nonpayment,  some  till  death.  Instance  the  city  of  Bristol,  what  a 
great  number  have  been  these  diverse  years  straitly  confined  and  crowded 
in  gaol,  mostly  above  one  hundred  on  such  pretence,  about  seventy  of 
them  women,  many  aged.  And  in  the  city  of  Norwich,  in  the  year  1682 
and  1683,  about  seventy  kept  in  hold,  forty-five  whereof  in  holes  and 
dungeons  for  many  weeks  together ;  and  great  hardships  have  been,  and 
are  in  other  places.  So  that  such  our  peaceable  meetings  are  sometimes 
fined  on  the  Conventicle  Act,  as  for  a  religious  exercise,  and  other  times 
at  common  law,  as  riotous,  rontons,  &c^  when  nothing  of  that  nature  could 
ever  be  proved  against  them,  there  being  nothing  of  violence  or  injury 
either  done,  threatened,  or  intended  against  the  person  or  property  of  any 
other  whatsoever. 

*'  The  during  and  tedious  imprisonments  are  chiefly  on  the  writs  de 
excommunicato  capiendo^  upon  the  judgment  of  pramumre^  and  upon  fines, 
said  to  be  for  the  King. 

'*  The  great  spoil,  and  excessive  distresses  and  seizures,  are  chiefly  upon 
the  Conventicle  Act,  and  for  twenty  pounds  a  month,  two-thirds  of 
estates,  and  on  qui  tarn  writs." 
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tainly  quite  inconsistent  with  anything  like  concurrence  in 
the  measures  that  frightened  James  out  of  his  kingdom.    This 
was  the  single  act  on  which  James  was  insane  enough  to 
ground  a  charge  of  misdemeanour.     The  archbishop  and  six 
bishops  were  summoned  before  the  King  in  council     Jeffreys 
shewed  the  archbishop  the  petition,  and  asked  whether  he 
would  acknowledge  the  signature;  this  the  archbishop,  in  a 
very  undignified  manner,  refused  to  do.     The  archbishop, 
however,  said,  if  the  King  would  command  them  to  acknow- 
ledge  their   signatures,   they   would  do  it,  relying  on   his 
generosity  not  to  make  use  of  their  confession.     '*  No,"  said 
the  King,  *^  if  you  deny  your  own  hands,  I  know  not  what  to 
say  to  you."    The  bishops  withdrew  for  a  short  time,  and 
were  then  summoned  again ;  when  the  Chancellor  said,  he 
was  commanded  by  the  King  to  require  an  answer  to  the 
question,  whether  the  signatiu^s  on  the  petition  were  the 
writing  of  the  bishops?    Upon  which  the  signatures  were 
acknowledged,  as  they  ought  to  have  been  at  once.    The 
bbhops  refusing  to  enter  into  recognizances  to  appear,  they 
were  committed  to  the  Tower.     They  were  brought  up  to 
plead  to  a  criminal  information  on  the  first  day  of  Trinity 
Term,  1688.     When  the  information  was  about  to  be  read, 
one  of  the  bishops  requested  that  it  might  be  read  to  them  in 
English.     '*  No,"  said  the  Solicitor  General  Williams,  "  no^ 
my  Lords  the  bishops,  are  learned  men,  we  all  know ;  read  it 
in  Latin."    And  in  Latin  it  was  read, — whether  backwards  or 
forwards  no  one  of  course,  not  a  lawyer,  could  understand. 
After  tendering  a  dilatory  plea,  which  was  rejected,  they 
pleaded  Not  Guilty ;  and  were  allowed  to  go  at  laige  on  their 
own  recognizances  till  the  29th  of  June,  1688,  when  the  trial 
took  place.    The  Diary  of  Henry  Earl  of  Clarendon  shews, 
that  their  imprisonment  must  have  lasted  from  the  8th  of 
June,  1688,  to  the  first  day  of  Trinity  Term  (the  15th  of 
June)  in  that  year— that  is,  a  week :  the  honours  of  martyrdom 
were  never  more  cheaply  won  ! 
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It  was  attempted^  but  in  vain,  during  the  trial  of  the  bishops, 
to  withdraw  the  question  of  motive,  or  of  the  nature  of  the 
writing  which  they  had  published,  from  the  consideration  of 
the  jury.  That  it  should  afterwards  have  become  part  of  the 
common  law  of  this  countiy,  that  the  fact  of  publication  was 
the  sole  point  for  the  jury  to  investigate,  is  a  proof,  which 
ought  never  to  be  forgotten,  of  the  disposition  of  the  judges  to 
usurp  authority  which  the  constitution  had  carefully  placed  in 
other  hands,  and  which,  after  they  had  thus  seized  upon  it, 
they  exercised  in  such  a  manner  as  to  make  the  freedom  of 
the  press  a  snare  and  a  mockery  to  the  subject  Such  it 
continued  to  be  even  after  the  act  of  Parliament  which  was 
intended  to  wrench  that  invaluable  privilege  from  the  judicial 
gripe,  for,  under  Lord  Ellenborough,  men  were  convicted  (c) 
as  libellers  for  publishing  writings  that  were  innocent  and 
meritorious;  and  according  to  the  principles  laid  down  by 
him,  and  endured  without  remonstrance  in  the  corrupt  and 
degenerate  age  during  which  that  arbitrary  and  violent  partizan 
was  allowed  to  hold  the  office  of  Lord  Chief  Justice,  every 
man  who  attacked  the  measures  of  government  in  a  way  dis- 
pleasing to  the  members  of  that  government,  was  a  libeller  (</), 

(c)  To  call  Lord  Sidmouth  the  Doctor,  was  a  libel. 

(d)  In  the  case  of  the  King  v.  W.  Cobbett,  State  Trials,  vol.  29,  p.  49, 
Lord  EUenborough  lays  down  the  law  to  be,  "  that  if  a  publication  be 
calculated  to  bring  a  government  into  dis-esteem,  whether  the  expedient 
be  bj  ridicule  or  obloquy,  the  person  so  conducting  himself  is  exposed  to 
the  infliction  of  the  law ;"  and  while  smarting  under  such  odious  tyranny 
as  this,  we  boasted  of  the  freedom  of  the  Press.  Every  pamphlet  written 
against  ihe  government  was  a  libel ;  every  squib  of  Mr.  Canning  on  Lord 
Sidmouth  was  a  libel ;  the  Rolliad  was  a  series  of  libels.  Such  is  judge- 
made  law.  The  fact  is,  our  law  was  so  much  the  more  tyrannical,  as  it 
punished  people  for  doing  what  they  were  told  it  was  their  birthright  to 
do.  Nobody  is  told  in  Russia,  as  the  public  were  told  by  Lord  Ellen- 
borough,  that  "he  has  a  right  to  expose  the  folly  and  imbecility  of 
government;**  and  then  punished,  because  in  doing  this  he  has  '*  violated 
the  feelings  of  the  individual  members  of  the  government.**  To  the 
feelings  of  whom  is  it  agreeable  to  be  told  that  he  u  foolish  and  imbecile  ? 
The  permission  to  take  the  pound  of  flesh  from  the  heart  without  shedding 
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—every  man  who  doubted  the  enlightened  policy  of  Perceval, 
or  questioned  the  abilities  of  Lord  Sidmouth,  or  pointed  out 
the  almost  incredible  ignorance  of  Lord  Castlereagh, — every 
man  who  held  up  to  the  scorn  and  ridicule  of  mankind  the 
intolerant  and  absurd  measures  which  were  bringing  us  to  the 
very  brink  of  destruction^  was  liable,  at  the  pleasure  of  my 
Lord  EUenborough,  to  be  convicted,  by  a  jury  packed  as 
juries  were  in  those  days,  to  be  imprisoned,  and  put  in  the 
pillory — while  our  trial  by  jury,  and  the  freedom  of  our  press, 
were  held  up  by  practical  writers  on  oiu*  laws  as  his  inalienable 
inheritance.  Wide  indeed  was  the  interval  between  such  a 
state  of  things  and  an  enlightened  government ! 

The  acquittal  of  the  bishops  seems  rather  to  have  irritated 
James  than  to  have  suggested  any  cause  of  doubt  or  hesitation 
to  his  mind  Accordingly  not  the  laity  only,  but  the  cleigy, 
co-operated  in  the  deliverance  which  the  Prince  of  Orange 
brought  us.  Some  of  the  prelates  joined  to  invite  him  over. 
The  University  of  Oxford,  in  spite  of  Divine  right  and 
passive  obedience,  o£Pered  him  their  plate,  and  associated  {or 
him  against  their  King — ^a  short  deviation  into  good  sense 
which  that  learned  body  has  expiated  by  the  most  pertina- 
cious adherence  to  the  cause  of  tyranny  and  superstition 
even  down  to  our  own  times.  Others  of  the  prelates,  when 
summoned  to  the  King's  presence,  refused  to  sign  an  abhoi^ 
rence  of  the  invitation  which  their  brethren  had  sent  to  the 
invader.  In  doing  so,  they  were  guilty  of  great  prevarication. 
They  put  their  refusal  on  any  ground  but  the  real  one ;  they 
affected  to  doubt  that  the  declaration  was  authentic.  The 
archbishop  took  care  to  remind  the  King  of  the  prosecution 
and  the  attack  upon  his  style.  They  said  it  would  be  pre- 
sumption in  them  to  pretend  to  strengthen  the  word  of  a 

blood,  was  quite  as  valuable.  To  all  this,  however,  did  the  English 
people  submit.  The  judge  was  not  impeached,  and  we  went  on  boasting 
of  trial  by  jury  (which  was  always  packed  in  a  case  of  libel),  and  freedom 
of  the  Press,  the  palladium  of  the  constitution ! 
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King;  that  they  would  assist  his  Majesty  with  their  prayers, 
and  that  the  loyalty  of  the  Church  of  England  was  immove- 
able. How  sincere  they  were  the  result  has  shewn.  The 
Revolution  of  1688  saved  the  Church,  and  ruined  the  House 
of  Stuart  The  counsels  of  an  intolerant  hierarchy  cost 
Charles  the  First  his  life ;  the  vengeance  of  the  same  body 
lost  James  the  Second  his  throne  (e). 

Five  points  were  successively  decided  on  the  Trial  of  the 
Seven  Bishops; — 

"  1st  The  first  argument  arose  on  the  motion  of  the  At- 
torney General  to  file  the  return  of  the  Lieutenant  of  the 
Tower  to  the  writ  of  habeas  -corpus.  The  counsel  for  the 
defendants  insisted,  that  it  did  not  appear  from  the  return, 
that  the  bishops  had  been  committed  by  warrant  of  the  Privy 
Council.'* 

The  judges  decided  in  favour  of  the  Attorney  General's 

(e)  The  episcopal  Church  of  Scotland,  always  a  slave  to  power  and 
supported  by  the  most  infernal  persecution,  presented  a  characteristic 
address  to  James  the  Second,  expressing  its  confident  hope  ^  that  God» 
in  his  great  mercy,  would  give  the  King  the  hearts  of  his  subjects,  and 
the  necks  of  his  enemies.  So  pray  (what  Demon  did  they  address  ?)  we,** 
&c.    Edinburgh,  Nov.  3,  1688. 

Archbishop  Sancroft  had  no  turn  for  being  a  martyr ;  he  refiised  to 
consecrate  Burnet  himself,  but,  to  avoid  uprtemumrej  granted  a  commis- 
sion to  any  three  bishops  and  the  Bishop  of  London  to  exercise  his 
functions — authorizing  others  to  do  an  act  that  he  looked  upon  as 
unlawful.  So,  although  he  believed  James  his  lawful  King,  and  was 
head  of  the  Church,  he  did  not  speak,  vote,  nor  protest  on  the  side  which 
his  conscience  led  him  to  support.  Eight  bishops  refused  the  oaths : — 
Sancroft,  Archbishop  of  Canterbury,  Turner,  Bishop  of  Ely,  Lake,  of 
Chichester,  Kenn,  of  Bath  and  Wells,  White,  of  Peterborough,  [these 
were  five  of  the  seven  bishops  sent  to  the  Tower  by  King  James], 
Lloyd,  of  Norwich,  Thomas,  of  Worcester,  and  Frampton,  of  Gloucester. 
An  equal  number  took  them : — Lamplugh,  Archbishop  of  York,  Compton, 
Bishop  of  London,  Barlow,  of  Lincoln,  Mew,  of  Winchester,  Sprat,  of 
Rochester,  Lloyd,  of  St.  Asaph*s,  Trelawney,  of  Bristol,  and  Beaw,  of 
Llandaff,  whose  example  was  afterwards  followed  by  Smith,  of  Carlisle, 
and  Watson,  of  St.  David's.  Doyly  (Life  of  Sancroft,  vol.  1,  p.  400) 
vindicates  the  archbishop's  integrity  at  the  expense  of  his  understanding. 
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aigumenty  and  this  decision  was  just,  but  founded  on  reasons 
altogether  unsatisfactory. 

**2nd.  The  second  question  was,  whether  the  bishops,  as 
Peers  of  Parliament,  could  be  legally  committed  on  a  chaige 
of  libel" 

This  was  decided  in  the  affirmative. 

**  It  was  for  the  purpose  of  deciding  this  question  (says  Mr. 
Phillipps)  that  the  judges  seem  to  have  thought  it  necessary  to 
determine  incidentally  another  and  much  more  extensive 
question, — whether  a  commitment  of  Peers  of  Parliament,  on 
such  a  charge  and  such  a  warrant,  was  legal  Although  the 
three  judges  who  delivered  their  opinions  were  evidently  un- 
willing to  touch  the  question  of  privilege,  yet  it  is  clear  that 
they  did  decide  that  question;  and  they  decided  it  on  the 
ground,  that  surety  of  the  peace  might  be  demanded  for  pub- 
lishing a  seditious  libel  It  is  remarkable,  that  although  the 
objection  necessarily  involved  the  question  of  privilege  of 
Parliament,  yet  scarce  anything  was  said  on  the  nature  and 
extent  of  such  privilege,  and  not  any  information  upon  this 
subject  was  supplied  by  the  arguments  on  either  side." 

'^  3rd.  The  third  argument  was  upon  a  point  of  practice, 
whether  the  bishops  were  compellable  to  plead  instanier  to  the 
information,  or  whether  they  might  have  an  imparlance? 
The  Court  determined  that  there  was  no  right  of  imparlance." 

The  next  question  was,  whether  legal  proof  of  its  hand- 
writing had  been  given. 

*'  4th.  This  subject  appears  to  have  raised  more  argument 
at  the  Bar,  and  much  more  doubt  upon  the  Bench,  than^  the 
case  would,  at  this  time,  be  thought  to  warrant.  It  is  now 
settled,  that  if  a  witness  has  received  letters,  which  can  be 
proved  to  have  been  written  by  a  particular  person,  or  letters 
of  such  a  nature  as  to  remove  all  doubt  of  their  having  been 
written  by  the  hand  from  which  they  profess  to  come,  he  may 
be  admitted  to  give  evidence  as  to  the  character  of  that  per- 
son's handwriting.     And  the  legal  reader  will  not,  it  is  con- 
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oeiyedy  feel  much  difficult  in  acquiescing  in  the  opinion  of 
the  two  ju<%e8y  who  held,  that  although  some  of  the  signatures 
bad  not  been  proved  [and,  therefore,  some  of  the  bishops  were 
to  be  conndered  as  not  at  all  implicated  in  the  transaction,] 
yet  that  the  petition  might  have  been  properly  read  against 
those  of  the  bishops,  whose  signatures  had  been  sufficiently 
proved  by  competent  evidence.'* 

**  5th.  The  last  objection  related  to  the  proof  of  publication. 
This  point  occurred  before  the  arrival  of  Lord  Sunderland, 
at  which  time  a  majority  of  the  Court  were  of  opinion,  that 
the  publication  had  not  been  sufficiently  proved.  The  charge 
against  the  bishops,  it  will  be  remembered,  was,  that  they 
composed,  wrote,  published,  and  caused  to  be  composed, 
written,  and  published,  a  certain  libel  in  the  county  of  Middle- 
sex. As  to  the  charge  of  composing  and  writing,  there  was 
not  the  slightest  evidence  of  this  being  done  in  Middlesex. 
With  regard  to  the  other  part  of  the  charge,  namely,  the 
publishing  and  eausiMff  to  he  published  in  the  county  of  Middle- 
sex, the  case  for  the  Crown  was  much  stronger  than  might  be 
supposed  from  the  course  of  the  arguments.  On  a  careful 
examination,  it  will  appear,  that  there  were  other  important 
circumstances  in  the  case,  whidi  might  reasonably  have  led  the 
jury  to  conclude  that  the  petition  was  delivered  by  the  bishops 
to  the  King  in  the  Council  Chamber  at  Whitehall,  for  it  was 
proved  that  this  petition  had  been  in  the  hands  of  the  bishops, 
who  had  signed  it;  that  on  a  certain  day  the  petition  was  seen 
in  the  hands  of  the  King,  in  the  Council  Chamber  at  White- 
hail;  that  the  archbishops  and  bishops  were  in  the  presence  of 
the  King  at  that  time ;  and  that  on  being  questioned  by  the 
Eling,  on  the  subject  of  the  petition,  they  admitted  their  sig- 
naturea  It  appears,  farther,  from  the  paper  itself,  that  it  was 
addressed  to  the  Eling,  written  for  the  purpose  of  being  deli- 
vered to  the  King,  and  intended  to  be  presented  in  the  usual 
course,  as  a  petition.  Upon  these  facts,  a  person  of  plain 
understanding  might  reasonably  come  to  the  conclusion,  that 
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the  bisbope  delivered  tbe  petitioD  to  the  King  on  that  day, 
and  at  that  time,  when  thej  were  seen  in  the  royal  presence. 
This  being  so,  there  was  evidence  as  to  the  fiK^t  of  pablication 
in  the  county  of  Middlesex^  fit  to  be  sabmitted  to  the  jory  for 
their  consideradon." 

The  task  I  have  undertaken  has  induced  me  to  confine 
myself  almost  exclusively  to  the  trials  of  those  accused  of 
offences  against  the  state,  and  wh<Hn  fixr  whatever  reason  it 
was  the  purpose  of  the  goTcmment  to  destroy,  because  the 
characters  in  which  law  is  written  on  such  occasions  are  broad 
and  bold,  and  the  impression  which  they  leave  is  inefiaceaUe. 
The  pedantiy,  caprice,  and  vacillation,  the  worship  of  power, 
the  love  of  oppression,  the  disr^aid  of  substantial  right,  the 
servility  to  form,  which,  in  civil  cases,  escape  public  notice,  and 
are  followed  by  no  more  important  consequences  than  the  ruin 
of  a  suitor  and  his  fiimily,  dilate  and  swell  on  such  occasions 
into  the  portentous  magiiitude  of  a  national  calamity;  thrones 
are  shaken,  and  nations  are  convulsed,  by  doctrines  and 
principles  which  in  another  sphere  only  leave  the  home  of  the 
poor  man  desolate,  scouige  him  to  the  bone,  and  strip  him  of 
the  possibility  of  redress.  If  a  tenth  part  of  the  chicane,  delay, 
and  intolerable  expense  which  a  suitor  in  Chancery  must  even 
now  lay  his  account  to  meet,  prevailed  in  a  Court  of  criminal 
justice, — ^if  the  evils  inseparable  from  the  way  in  which  the 
proceedings  before  the  Masters  in  Chancery  are  carried  on,  in 
spite  of  complaint,  in  spite  of  aigument,  in  spite  of  the  heart- 
rending miseries  which  a  system  so  perfectly  and  detestably 
irrational  must  every  hour  engender,  were  to  be-endured  where 
men's  lives  and  characters  and  liberties  are  at  stake,— every 
trace  of  freedom,  all  that  makes  life  secure,  and  society  agree- 
able, all  that  distinguishes  the  government  of  England  from 
that  of  Morocco,  would  be  blotted  out  of  our  institutions.  It 
is  therefore  to  the  State  Trials  that  we  must  turn,  if  we  wish 
to  ascertain  the  state  of  judicial  investigation,  for  there  we 
shall  find  written  in  characters  clearly  read  and  easily  decy- 
phered  the  real  history  of  its  prqgress. 


LAW   OF   BVIDEMCE.  437 

Yet  there  is  one  enactment  of  this  period,  which,  though 
purely  of  a  civil  nature,  it  is  impossible  for  any  history  of 
evidence  to  pass  over,  I  mean  the  Act  for  Prevention  of 
Frauds  and  Perjuries,  or,  as  it  is  generally  called,  the  Statute 
of  Frauds,  a  statute  borrowed  no  doubt  finom  the  French  law, 
to  which  I  have  already  called  the  reader's  nodce,  and  which 
IS  so  loosely  drawn,  and  has  been  so  ridiculously  interpreted, 
that  the  evils  it  was  intended  to  prevent  could  hardly  have 
been  greater  than  those  of  which  it  has  been  the  immediate 
and  perpetual  occasion.  This  statute  was  passed  in  the  29th 
year  of  Charles  the  Second,  and  it  b  the  third  chapter  of  that 
year. 

The  firet  two  clauses  provide  that  leases  and  interests  of 
freehold  not  reduced  to  writing,  unless  they  are  for  a  shorter 
term  than  three  years,  and  at  least  two-thirds  of  the  annual 
value  of  the  thing  demised  is  reserved  to  the  landlord,  shall 
have  the  force  of  estates  at  will  only. 

The  third  clause  provides,  that  no  leases,  interests,  or  estates, 
either  of  freehold  or  for  terms  of  years,  shall  be  granted, 
assigned,  or  surrendered,  unless  by  operation  of  law,  or  unless 
by  deed  or  note  in  writing,  signed  by  the  party  assigning, 
granting,  or  surrendering,  or  the  agent  of  such  party,  lawfully 
authorized  himself  by  writing. 

The  fourth  secdon  is  verbatim  to  this  effect : 

**  IV.  And  be  it  further  enacted.  That  no  action  shall  be 
brought  whereby  to  charge  any  executor  or  adminUtrcUor  upon 
any  special  promise  to  answer  damages  out  of  his  own  estate, 
or  whereby  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person,  or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage,  or  upon  any  contract,  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof;  unless  the  agreement  upon  which  such  action  shall 
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be  brought,  or  some  memorandum  or  note  thereof^  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized.^ 

The  6th  section  prorides,  that  all  devises  of  land  shall  be  in 
writing,  and  attested  by  three  or  four  witnesses. 

The  6th  points  out  how  devises  shall  be  revoked. 

The  7th  provides,  that  all  declarations  or  relations  of  trust 
shall  be  in  writing. 

The  8th  relates  to  trusts  arising,  transferred,  or  extinguished 
by  operation  of  law. 

The  next  clause  that  relates  to  our  present  subject,  is  the 
famous  1 7th,  by  which  contracts  for  the  sale  of  any  goods, 
wares,  or  merchandize,  for  the  price  of  ten  pounds  or  more, 
shall  not  be  valid,  unless  the  buyer  accepts  and  actually 
receives  part  of  the  goods  so  sold,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  unless  some  note 
or  memorandum  of  the  baigain  be  made  and  mgned  by  the 
party  to  be  chaiged  by  such  contract  or  their  €^nt& 

Sections  19,  20,  and  21,  relate  to  nuncupative  wills. 

The  22nd  provides,  that  no  written  will  of  personal  estate 
shall  be  altered  by  word  of  moutL 

The  remaining  three  sections  we  may  pass  over. 

Lord  Northington  is  reported  to  have  said,  that  every  line 
of  this  statute  was  worth  a  subsidy;  if  he  had  said  that  every 
clause  of  it  had  cost  a  subsidy,  under  the  auspicious  influence 
of  English  judges,  he  would  have  been  much  nearer  the  truth. 

With  regard  to  the  first  section,  it  is  in  many  respects 
co-extensive  with  the  fourth;  and  every  interest  within  the 
fourth  section  seems  equally  to  be  within  the  first.  It  was 
decided,  that  a  mere  license  is  not  within  the  first  section ; 
and,  therefore,  that  an  oral  agreement  {e)  to  stack  coals  on  a 
piece  of  ground  for  seven  years  was  valid,  although  the  sole  use 
of  the  land  on  which  the  coab  were  stacked  was  granted  to  the 
buyer.  How  is  this  to  be  distinguished  from  the  very  evil  which 
(«)  Wood  V.  Lake,  Say.  3 ;  Sngd.  Vend.  &  Purch.  vol.  1,  p.  96. 
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the  statute  intended  to  prevent?  how  can  it  be  said  that  the  sole 
use  of  a  piece  of  ground  is  not  an  interest  in  land?  So,  how- 
ever^ it  has  been  decided,  in  defiance  of  the  plain  words  of  the 
statute^  down  to  the  present  hour  (/),  It  has  been  decided, 
that  the  sale  of  a  standing  crop  of  grass  (y)  is  within  the  act, 
and  requires  a  written  agreement ;  but  that  the  sale  of  a  crop 
of  standing  wheat  (A)  does  not ;  a  sale  of  growing  poles,  or 
standing  underwood,  is  within  the  act,  and  must  be  in  writing; 
a  sale  of  trees  is  not,  and  may  be  made  by  word  of  mouth ;  a 
sale  of  potatoes,  of  turnips  in  the  ground,  of  growing  hops,  is 
not  within  the  statute,  and  may  be  made  by  word  of  mouth ; 
and  an  agreement  for  the  sale  of  growing  crops,  between 
Caius  and  Titius,  if  one  is  the  incoming  and  the  other  the 
outgoing  tenant,  may  be  made  by  word  of  mouth;  but  if 
Caius  and  Titius,  not  being  incoming  and  outgoing  tenants, 
agree  to  the  sale  of  growing  crops,  such  an  agreement  may  not 
be  made  by  word  of  mouth.  ^^  The  law  on  this  head^  says 
Sir  E.  Sugden,  "is  not  in  a  satisfactory  state,  and  can  hardbf 
be  considered  as  settled*  The  cases  still  require  to  be  thoroughly 
examined  by  the  Courts,  in  order  to  place  the  law  on  a  proper 
foundation"  (t).  When  the  reader  recollects  that  this  is  a  com- 
mentary on  an  act  of  Parliament,  passed  in  the  time  of  Charles 
the  Second,  and  the  subject  of  incessant  litigation,  he  may> 
perhaps,  doubt  whether  a  Code  would  have  occasioned  greater 
ocmfusion  and  uncertainty.  To  enumerate  the  decisions  on 
the  seventeenth  section  would  be  endless.  Every  kind  of 
irrational  distinction  and  mischievous  subtlety  as  to  agents, 
and  the  authority  of  agents,  as  to  what  are  goods  and  chattels, 
as  to  what  writing  is  sufficient,  as  to  what  is  a  complete  agree- 

(/)  Cocker  v.  Cowper,  1  C,  M.  k  B.  418.  This  is  exactly  the  waj  in 
whkh  the  general  of  the  order  of  the  Theatine  monkfl  interpreted  the  rule 
commanding  them  to  wear  white.  He  wrote  opposite  the  statute,  ^  whiUy 
that  is  to  say  black.** 

(g)  Erans  o.  Roberts,  5  B.  &  C.  S-29. 

(A)  9  B.  &  Cr.  864. 

(i)  Sugd.  Vend,  k  Purch.  toI.  1,  p.  101. 
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ment,  as  to  what  is  a  suflScient  reference  to  a  third  writingy 
has  been  illustrated  at  the  expense  of  miserable  suitors ;  it  has 
been  decided,  that  sales  by  auction  are  within  the  statute,  tad 
that  sales  (of  the  same  property)  before  a  Master  in  Chancery 
are  not;  and,  in  short,  every  suggestion  that  could  harass, 
perplex,  bewilder,  confound,  distract,  mislead,  and  ruin  a 
suitor,  has  found  a  congenial  soil  in  this  clause  of  the  enact- 
ment under  notice.  But  the  grand  and  leading  absurdity  of 
the  whole  yet  remains  to  be  considered ;  I  mean  the  provision 
concerning  the  attestation  of  wills.  Lord  Mansfield  remarks 
upon  it,  *^that  the  whole  clause, — which  introduces  a  positive 
solemnity  to  be  observed,  not  by  the  learned  only,  but  by  the 
unlearned,  at  a  time  when  they  are  supposed  to  be  without 
legal  advice,  when  the  direction  should  be  plain  to  the  meanest 
capacity, — is  so  loose,  that  there  is  not  a  single  branch  of  the 
solemnity  described  or  defined  with  sufficient  certainty  to  con- 
vey the  same  idea  to  the  greatest  capacity"  (A).  Now,  again, 
the  provision  as  to  witnesses  is  either  mischievous  or  beneficial: 
If  mischievous,  why  was  it  adopted  at  all  ?  If  beneficial,  why 
was  it  not  extended  to  personal  property?  According  to  this 
clause,  if  a  testator  said,  **  I  give  to  Caius  my  house  at  Green - 
acre,  for  ninety-nine  years,  if  he  shall  so  long  live;"  these 
words,  in  the  testator's  own  writing,  were  sufficient,  and  no 
witness  was  necessary.  But  if  the  testator  write,  **1  give  to 
Titius  my  home  at  Grcenacre,  for  his  life,"  without  the  attes- 
tation of  three  witnesses  the  will  was  invalid.  Where  is  the 
evil  in  the  one  case  that  is  not  in  the  other?  So,  down  to 
our  own  time,  the  same  will,  which  was  worth  nothing  in 
Westminster  Hall,  was  valid  in  Doctors'  Commons.  The 
same  will  that  might  convey  millions,  was  impotent  to  pass  a 
cabbage  garden, — one  tribunal  looked  upon  it  as  genuine,  and 
the  other,  in  the  same  country,  considered  it  as  spurious.  The 
formalities  essential  in  one  Court,  were  disregarded  in  the 
other.  It  seems  scarcely  possible  that  such  a  state  of  things 
(k)  Wyndham  o.  Chetwynd,  Burr.  Rep.  vol.  1,  p.  418. 
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can  be  altered  for  the  worse»  but  so  skilful  is  the  English 
Legislature  in  the  work  of  evil,  that  the  New  Wills*  Act  seems 
likely  to  defeat  more  fidr  and  genuine  wills,  even  than  the  old 
one.  (Q.  The  decisions  to  which  this  act  has  given  occasion, 
indeed,  are  monstrous,  and  surpassed  in  absurdity  by  none 
that  it  has  been  my  province  to  record.  To  return,  however, 
to  the  old  law:  is  it  possible  to  offer  a  more  direct  afiront  to 
reason  than  to  say  that  the  same  will  is  genuine  as  to  property 

(/)  1  Vict  c.  26,  8. 9.  This  law,  which  at  best  is  founded  on  error,  has 
been  already  construed  in  different  senses,  that  is,  abrogated  or  enlarged  by 
the  judges,  and  promises  to  be  a  fruitful  source  of  ruinous  litigation.  It 
is  a  good  specimen  of  one  of  the  greatest  curses  of  our  system, — judge* 
made  law.  ^  A  new  ground  of  contest  has  arisen,"  says  a  grave  writer, 
**  as  to  what  may  be  considered  a  signing  of  the  will  at  the  end  or  foot 
thereo/i^* — a  ground  that  could  exist  in  no  country  but  this.  The  proTi- 
sion  is  itself  sufficiently  absurd,  and  has  already  deprived  several  persons 
of  their  property.  Williams  on  Kxecutors,  p.  68.  I  would  especially  call 
attention  to  the  decision  of  the  Privy  Council,  in  Smee  v.  Bryer,  as  a  proof 
that  there  is  no  limit  to  the  absurdity  which  the  habits  of  quibbling, 
nourished  by  our  system,  encourage.  **  Notwithstanding  the  wiU  contains 
a  complete  disposition  of  the  testator^s  property,  &c.,  yet  if  there  is  an 
unreasonable  (who  is  to  decide  what  is  unreasonable?)  blank  space 
between  the  conclusion  of  the  will  and  the  signature  of  the  testator,  *the 
will  is  bad,'  even  though  it  be  mam/eet  thai  the  testator  had  no  intention  to 
evade^  hut^  on  the  contrary,  woe  anxious  to  comply  with  the  statute.^* 
Williams,  ib.  Judicial  infatuation  can  hardly  go  farther.  Can  the  utter 
want  of  all  capacity  for  legislation  be  exemplified  more  strongly  ?  Can 
the  wretched  consequences  of  incessantly  dealing  with  unmanly  quibbles 
and  sordid  pettifogging  (for  sophistry  is  too  flattering  an  expression),  be 
placed  in  a  clearer  light  ?  Who  is  to  decide  what  is  an  unreasonable 
space  ?  One  judge  may  say  one  inch,  another  two,  another  three,  and  so 
on.  What  does  tiie  act  say  about  an  ^  unreasonable  space  ?**  If  such  a 
decision  had  been  pronounced  by  beings  not  fit  to  be  shewn  in  a  museum 
in  any  country  but  England,  the  only  inference  would  have  been,  that 
ihey  had  been  bribed.  Conceive  the  misery,  and  distress,  and  confusion 
that  such  a  decision  must  produce.  Could  wider  scope  be  given  to  litiga- 
tion and  chicane  ?  This  is  the  English  way  of  redressing  evils.  This  is 
judge-made  law  ;  and  thus  it  is,  that  from  inveterate  habits  our  judges 
destroy  all  the  beneficial  effects  of  acts  of  Parliament,  by  forced  and 
ridiculous  interpretation.  Since  that  decision,  the  law  is  as  much  altered 
as  it  could  be  by  a  vote  of  King,  Lords,  and  Commons. 
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in  one  shape,  and  spurious  as  to  property  in  another ;  that  it 
isy  and  is  not,  in  the  same  place,  at  die  same  identical  point  of 
time,  the  genuine  writing  of  the  testator.  Tiansubstantiation 
is  not  a  more  direct  rebellion  against  the  evidence  of  the 
senses.  Until  right  and  wrongs  wisdom  and  foUy,  happiness 
and  misery,  justice  and  injustice,  are  the  same  thing,  En^ish 
legislation  will  appear,  down  to  the  present  hour,  preposterous; 
nor  will  the  reader  of  our  law,  in  modem  times^  (excepting 
always  the  cases  that  turn  on  points  of  special  pleading  in  the 
Court  of  Exchequer),  find  more  reason  to  blush  in  considering 
any  portion  of  our  judicial  histoiy,  than  in  perusing  the  con- 
flicting, capdous,  confused,  sophistical,  and  selMestrucdve 
decisions  on  the  Statute  for  the  Prevendon  of  Fraud  and 
Perjuries  (m). 

(m)  The  only  great  legislator  that  ever  aprong  from  a  Saxon  stock, 
quotes  the  deciaiona  on  die  Statute  of  Frauds  as  a  flagrant  instance  of 
tiie  evil  of  judge-made  law :  Livingstone,  Introductory  Bqwrt  to  the 
Code  of  Evidence  for  Louisiana,  page  289.  Published  by  Kay  and 
Buder,  Philadelphia. 
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CHAPTER  VI. 

FROM  THE  REVOLUTION   TO  THE  ACCBSBIOH  OF  THE  HOUSE  OF 

BRUNSWICK. 


**  E  quindi  lucimmo  a  riveder  le  stelle.** 


After  the  Revolution  a  new  and  more  etilightened  spirit 
pervaded  our  judicial  proceedings.  The  heroic  age  of  wicked- 
oefls  in  criminal  inquiries  had  passed  away,  the  heroic  age  of 
absurdity  in  civil  suits,  which  reaches  from  the  death  of  Lord 
Mansfield  to  the  hour  when  these  words  are  written,  and  will 
continue  while  the  New  Rules  prevail,  and  perhaps  longer,  had 
not  yet  begun.  Among  the  inestimable  blessings  conferred  on 
En^and  by  our  Great  Deliverer,  blessings  which  all  the  viru- 
lence of  fiK^tion  could  not  entirely  neutralize,  must  be  numbered 
the  more  decent  demeanour  and  comparative  integrity  of  the 
judges.  Persecuted  and  thwarted  as  he  was  incessantly  by  an 
oligarchy  composed  in  part  of  overgrown  upstarts,  aspiring  to 
patrician  honours,  in  part  of  degenerate  gentlemen,  seeking 
wealth  with  mercantile  avidity,  a  body  cc»rrupted  itself  and 
corrupting  all  within  its  reach,  of  whose  selfishness  our  history 
bom  this  time  down  to  the  days  of  railway  committees  and 
directors,  funushes  so  many  sad  and  striking  proofs,  yet  this 
was  an  advantage  which  even  the  House  of  Commons  of  that 
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day,  bribed  and  composed  of  traitors  as  it  was,  could  not 
destroy. 

Tbb  improvement,  indeed,  was  most  remarkable  during  the 
reign  of  William,  for  some  of  the  proceedings  under  the  House 
of  Hanover  remind  the  reader  of  the  judges  of  the  House  of 
Stuart  As  soon  as  the  vi^lance  of  the  public  began  to  sob-, 
side,  the  judges  began  to  relapse  into  their  ancient  habits; 
prisoners  were  insulted,  and  witnesses  browbeaten  as  before(a). 

Holt,  the  great  judge  of  this  asra,  was  a  narrow-minded,  but 
a  humane  man,  as  well  as  a  consummate  lawyer.  His  under- 
standing was  vigorous,  and  his  probity  inflexible.  He  behaved 
towards  the  state  prisoners  with  the  most  perfect  fairness, 
and,  according  to  the  notion  of  the  time,  with  liberality ;  yet 
such  were  the  miserable  sophistries  and  prevarications  of  the 
English  law,  and  so  inveterate  the  habit  of  preferring  form  to 
substance  which  they  had  created,  that  many  of  the  reasonings 
even  of  Holt  himself,  at  this  time,  can  be  reconciled  to  no 
principle  of  reason  or  of  justice. 

In  1691  Lord  Preston  was  indicted  for  high  treason;  he 
pleaded  his  peerage  as  a  bar  to  the  jurisdiction  of  the  Court. 
Holt  informed  him  that  to  make  out  his  plea  he  must  produce 
his  patent  under  the  Great  Seal ;  and  when  Lord  Preston, 
after  stating  that  the  patent  was  actually  in  the  possession  of 
the  Clerk  of  the  House  of  Lords,  desired  he  might  be  fur- 
nished with  the  means  of  obtaining  it;  Holt  answered,  *'My 
Lord,  we  are  not  to  furnish  you  with  the  means  of  pleading  to 
the  jurisdiction  of  the  Court."  Why  not,  if  it  was  a  just  plea  ? 
How  could  a  man  like  Holt  say  to  an  accused  person, — although 
you  have  a  legal  plea  and  the  means  of  proving  it,  we  will 
take  advantage  of  your  situation  as  a  prisoner  to  preclude  you 
from  enforcing  those  means.  It  is  true  that  the  Solicitor 
General,  Somers,  clearly  shewed  that  there  was  in  fact  nothing 
in  Lord  Preston's  argument;  but  the  technical  reason  laid 
down  by  Holt  is  not  the  less  preposterous  and  shocking  to 
(a)  «« Haid  words  or  hanging,  if  your  judge  be  Page/* 


LAW   OF   EVIDENCE.  445 

common  sense.     "  Because,**  said  Mr.  Somers,  "  it  should  ijot 
be  pretended  than  an  advantage  was  taken  against  the  prisoner 
for  a  defect  in  point  of  form,  or  that  anything  was  insisted  on 
which  had  the  least  appearance  of  a  hardship,  that  we  may 
proceed  in  the  most  clear  and  unexceptionable  manner  that 
can  be,  I  must  beg  leave  to  observe  to  your  Lordship  how  far 
this  matter  has  been  debated,  and  determined  on  in  another 
place."    He  then  shews  that  Lord  Preston's  claim   to  an 
English  peerage  had  been  rejected  by  the  House  of  Lords. 
This  was  conclusive,  but  so  inveterate  was  the  love  of  pettifog- 
ging that  a  Serjeant  Thompson,  junior  to  Somers,  insists  on  a 
technical  alignment,  and  Lord  Holt,  overruling  Lord  Preston's 
plea,  says,  ^*  We  cannot  give  your  Lordship  time  to  plead  to 
the  jurisdiction  of  the  Court."    Lord  Preston  ai%er  this  desired 
that  the  indictment  might  be  read  in  Latin,  and  that  his 
solicitor  might  be  present  while  it  was  read.     It  should  be 
remarked  that  the  indictment  was  preferred  not  against  Lord 
Preston  only,  but  against  two   others,   Ashton  and  Elliot 
PoUexfen,  the  Chief  Baron,  in  the  true  spirit  of  a  lawyer, 
who  had  assisted  the  murders  of  the  bloody  assizes,  and  helped 
for  the  sake  of  a  fee  to  bum  an  innocent  woman  alive,  remarks, 
'^Do  you  all  desire  this  to  be  done?  for  if  you  should  each  of 
you  severally  have  it  read  a  great  many  times  over,  they  that 
take  notes  in  shorthand  may  take  a  copy  of  it  as  it  is  read, 
and  a  copy  of  it  is  not  to  be  allowed."    Holt,  with  his  usual 
manliness,  immediately  overruled  this  suggestion,  and  ordered 
the  indictment  to  be  read.     But  when  Lord  Preston  asked  for 
a  copy  of  it,  it  was  refused.  Holt  remarking,  that  he  did  not 
advise  Lord  Russell  to  apply  for  a  copy  of  his  indictment, 
**  for  we  knew  he  could  not  have  it  by  law."    An  application 
was  then  made  to  delay  the  trial.     This  also  was  refused. 
'^The  want  of  witnesses,"  said  Holt,  '*is  only  a  surmise  and  a 
pretence,  for  there  is  no  oath  made  of  any  witnesses  they 
want,  or  who  they  are;  indeed,  if  we  had  oath  made  that  they 
wanted  material  witnesses,  and  to  material  points,  for  their 
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defence^  that  might  be  oocasioD  for  ftirther  consideration ;  but 
shaU  we  put  off  a  trial  upon  a  bare  suggestion  of  the  want  of 
witnesses.  Sure  that  was  never  done."  Mr.  Somers  said, 
'*  they  have  had  a  week's  notice  of  trial  already,  and  for  many 
days  of  that  week  at  least  they  have  had  as  many  counsel  to 
assist  them  as  they  desired,  and  all  the  soHcitorB  they  had  a 
mind  to  have  had  free  access  to  them.  So  that  they  have 
wanted  no  opportunity  to  prepare  themselves  for  trial  that 
men  in  their  drcumstanoes  could  have ;  as  to  what  has  been 
said  about  the  jury  the  law  indulges  them  in  the  number  of 
their  peremptory  challenges,  without  being  put  to  shew 
cause,  and  there  is  reasonable  time  between  this  and  to-mor- 
row for  their  making  such  inquiry  into  the  jury  as  is  justifiable ; 
but  if  by  time  to  look  into  the  jury  be  meant  there  must  be 
time  for  tampering,  that  I  am  sure  you  will  not  permit'' 
**  But  there  shall  be  no  contending  in  a  matter  of  this  nature 
for  a  day ;  if  it  be  desired,  and  the  Court  please  to  put  it  off 
till  to-morrow,  we  are  contented,  but  there  can  be  no  reason  to 
put  it  off  for  a  longer  time."  Some  allusion  having  been  made 
to  the  fate  of  Cornish,  Pollezfen  said,  ''The  hardship  on 
Cornish  was,  that  he  was  taken  on  Tuesday  off  the  Exchange, 
and  tried  before  that  day  se'nnight,  and  that  was  hard  indeed." 
Then  follows  a  remark  with  the  stamp  of  the  school  of  Jeffreys, 
''I  know  not  whether  yav  were  about  your  business,  your 
lawful  business,  when  you  were  taken ;  God  of  Heaven  knows 
that  r  The  trial  was  then  postponed  to  the  next  day,  when 
Lord  Preston  and  the  other  prisoners  were  arraigned.  Great 
care  was  taken  to  explain  to  them  the  right  of  each  peremp- 
torily to  challenge  thirty-five  jurymen.  The  prisoners  insisted 
on  this  right,  and  were  tried  separately. 

The  Solicitor  General  (Somers)  opened  the  case.  **  Treason," 
he  said, '' consists  in  the  imagination  of  the  heart;  but  because 
that  imagination  can  be  discovered  no  other  way  but  by  some 
overt  act,  therefore  the  law  does  require  that  some  open  act 
manifesting  that  intention  and  imagination  be  assigned  and 
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proved.'^  '*The  general  design  of  the  cormpmej  was  this: 
the  King  and  Queen  were  to  be  deposed,  and  this  was  to  be 
effected  b^  a  French  army  and  a  French  fleet  It  will  easily 
be  granted,  that  nothing  more  dreadful  can  enter  into  the 
imagination  of  an  Englishman  than  the  destmcdon  of  our  fleet 
and  the  conquest  of  our  kingdom  by  the  aims  of  France  .  .  . 
....  The  prisoners  pretend  to  shew  (in  the  papers  found 
upon  them)  the  possibility  of  restoring  King  James  by  the 
power  of  the  French  Eling,  and  yet  to  preserve  the  Protestant 
religion,  the  laws  and  liberty  of  the  kingdom.  They  them- 
selves went  no  further  than  to  think  it  possible,  but,  I  believe, 
it  will  be  hard  to  persuade  any  other  Englishman  that  it  is 
possible,  unless  one  instance  could  be  given  that  the  French 
King  ever  employed  his  arms  for  setting  up  anybody  but  him- 
self, his  own  religion,  and  his  own  government.  I  never  heard 
that  he  did  pretend  to  rest  any  part  of  his  glories  on  the 

virtues  of  moderation  and  self-denial I  did  never 

think  it  was  the  part  of  any  who  were  of  counsel  for  the 
King,  in  cases  of  this  nature,  to  endeavour  to  aggravate  the 
crime  of  the  prisoners  by  going  about  to  put  false  colours  upon 
evidence,  or  to  give  it  more  than  its  due  weight,  and,  there- 
fore, I  shall  be  sure  to  forbear  anything  of  that  nature."  He 
then  proceeds  to  state  the  case  against  the  prisoners,  which 
was  this:  it  was  proved  that  they  had  hired  a  boat  to  take 
them  over  to  France,  that  they  were  seized  by  the  captain  of  a 
man  of  war  (Billing)  in  this  boat,  under  hatches,  where  they 
could  neither  stand  nor  sit,  but  lay  along  on  ballast  In  this 
place  treasonable  papers  were  found,  with  lead  fastened  to 
them,  and  Ashton  was  seen  to  take  this  packet  of  papers  from 
the  ballast,  and  put  it  in  his  bosom.  Near  the  place  where 
the  treasonable  papers  lay,  two  seals  of  Lord  Preston's,  when 
he  was  secretary,  were  found.  Great  entreaties  were  ui^ged  to 
induce  Billing  to  dispose  of  the  papers,  or  to  connive  at  their 
destruction.  '*  The  prisoners  mixing  extraordinary  promises 
with  great  compliments.''    **  Gentlemen,"  said  Somers,  **  these 
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things  which  I  have  mentioned  carry  a  strong  presumption  of 
guilt,  for  Englishmen,  especially  one  of  the  quality  of  Lord 
Preston,  to  go  into  the  country  of  an  enemy  without  any 
manner  of  passport,  and  in  such  a  manner  as  they  could  not 
expect  but  to  be  seized  as  spies,  unless  they  were  well  assured 
of  a  good  reception  when  they  came  there.  But  there  is  no 
occasion  to  leave  anything  to  conjecture  in  this  case,  what  is 
contained  in  these  papers  marks  the  design  of  the  voyage 
beyond  dispute.  I  think,  gentlemen,  after  you  have  heard  the 
evidence,  yon  will  be  very  well  satisfied  that  my  Lord  Preston 
and  the  other  two  who  stand  indicted,  were  equally  concerned 
in  the  papers;  they  were  all  alike  earnest  to  preserve  them 
from  being  seen ;  they  all  solicited  for  the  disposing  of  them, 
and  promised  rewards  if  they  might  prevaiL 

**  Gentlemen,  these  papers  are  of  various  natures.  One  I 
mentioned  before,  is  entitled,  '  The  Result  of  a  Conference 
between  several  Lords  and  Gentlemen,  both  Tories  and  Whigs;' 
in  which  it  was  undertaken  to  prove  the  possibility  and 
methods  of  restoring  ELing  James  by  a  French  power,  without 
endangering  the  Protestant  religion,  and  the  civil  administra- 
tion, according  to  the  laws  of  this  kingdom.  Another  contains 
heads  for  a  declaration  to  be  prepared,  in  order  to  be  pub- 
lished when  the  French  have  had  success  at  sea,  and  are 
landing;  and  that  is  filled  with  such  pretences  as  they  thought 
most  specious,  and  most  likely  to  amuse  and  delude  the 
people. 

*' There  is  another  sort  of  these  papers  which  consists  of 
letters.  These  letters  are  directed  in  false  names,  and  are  not 
subscribed,  and  it  is  not  to  be  imagined  it  should  be  otherwise. 
Yet,  gentlemen  [though  that  is  not  the  present  business],  the 
hands  of  the  writers  of  these  letters  are  veiy  well  known,  and 
the  subject-matter  of  them  will  easily  reveal  to  you  for  whom 
they  were  intended  ;  for  though  these  letters  are  most  of  them 
written  under  divers  cants,  some  under  the  colour  of  trade, 
some  of  them  under  the  colour  of  a  law  suit  for  the  redeeming 
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of  a  mortgage,  others  under  the  notion  of  a  match,  and  a 
settlement  to  be  made  upon  that  match,  yet  the  real  business 
is  so  plain  that  you  need  but  hear  them  read  to  see  through 
the  disguise. 

*' Though  they  b^n  generally  in  the  style  of  merchants 
writing  to  one  another,  or  the  like,  yet  towards  the  end  of  the 
letters,  you  will  observe  expressions  of  duty  and  reverence 
[terms  which  do  not  usually  pass  in  correspondence  between 
persons  of  that  sort]  sufficient  to  shew  that  somewhat  else  was 
intended  to  be  covered  in  what  went  before." 

Some  questions  were  put  which  we  should  consider  irregular, 
as,  What  promises  did  they  or  any  of  them  make  you  ?  (ft) ; 
What  did  any  of  them  say  about  the  tide  turning?  Lord 
Preston,  on  putting  a  question  to  one  of  the  witnesses,  was 
told  by  Holt,  **  Your  way  is  to  propose  your  questions  through 
the  Court,  and  they  will  ask  them  for  you"  (c). 

Mrs.  Pratt  proved  that  the  smack  was  hired  by  two  of  the 
prisoners  to  go  to  France. 

Paseley,  the  master  of  the  smack,  proved,  that  he  went  with 
the  three  prisoners  and  Lord  Preston's  servant  in  a  boat  from 
the  Surrey  Stairs  to  the  vessel  at  the  Tower,  on  which 
they  embarked ;  that  they  twice  concealed  themselves  under 
hatches, — the  second  time  when  they  were  taken;  and  that 
one  of  them  desired  him  to  say  they  were  bound  for  Flanders, 
not  for  France. 

Betsworth,  the  waterman,  who  rowed  the  wherry,  corrobo- 
rated this  evidence.  Fisher  and  Amond,  two  sailors  in  the 
employment  of  Paseley,  did  the  same. 

Captain  Billop  proved,  that  he  received  directions  from 
Lord  Danby  and  the  Lord  President  to  arrest  some  persons 
who  were  on  their  way  to  France  ;  that,  on  pretence  of 
pressing,  he  boarded  the  smack,  when  he  found  the  prisoners 
in  the  situation  described  by  Paseley,  under  hatches,  lying  on 

(b)  State  Trials,  vol.  12,  p.  698. 
le)  State  Trials,  vol.  12,  p.  695. 

O  O 
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die  ballast ;  that  he  handed  up  Lord  PresUm  fint,  aearched 
him,  took  all  the  popeis  he  eould  find  on  him,  and  pnt  them 
in  his  pocket ;  that  he  pot  his  hand  into  Ashton's  bosom,  and 
took  from  it  the  packet  of  papers  with  lead  fastened  to  it.  He 
proved  also,  that  great  offieis  had  been  made  to  him  if  he 
would  connive  at  die  destmcdon  of  the  papers — ^^dispose  of 
the  packet ;"  that  he  took  the  papers  to  Lord  Notdn^iam, 
who  read  them  in  his  presence,  ded  diem  up,  and  retomed 
them  to  him. 

It  was  proved  diat  the  pa^et  and  seals  were  in  the  ballast 
near  Lord  Preston. 

Lord  IVeston  said,  **  I  suppose  it  would  be  deduced  fix)m 
henoe  as  tf  this  packet,  because  it  laj  near  those  seals,  was  my 
padcet?* 

IToif.— >*  We  have  not  jet  heard*  my  Lord,  what  use  they 
will  make  of  it** 

Lord  ^regtmu — ^*  Bat  I  desire  to  take  notice  of  it  I  think 
it  is  a  hard  presumption." 

HoU. — ''Since  your  Lordship  mentions  it,  I  wiU  take  a 
little  notice  of  it  too.  It  is  only  a  circumstantial  evidence ; — 
how  fox  it  will  weigh  is  to  be  left  to  the  jury.  The  packet  is 
found  in  the  place  where  your  Lordship  lay,  and  by  it  seals 
that  belong  to  your  Lordship, — one  is  the  seal  of  your  office  as 
Secretary  of  State,  the  other  is  your  own  proper  coat  of  anns." 

The  papers  were  traced  through  Lord  Nottingham,  Lord 
Camuuthen,  and  Lord  Sidney  (if),  and  identified  by  BOIop ; 
diey  were  read ;  among  them  was  a  list  of  die  English  ships. 
One  of  them  was  proved  to  be  in  Lord  Preston's  hand.  As  to 
the  act  of  treason  Holt  laid  it  down,  **  that  if  Preston  had  a 
Reasonable  intention  in  carrying  those  papers  into  France, 

(d)  Afterwards  Earl  of  Romnej,  brotker  of  Lord  Leicester  and 
Algernon  Sidney,  one  of  Grammont*B  heroes.  He  and  Bentinck  were 
the  Ki^g*s  chief  favourites.  Johnson,  whom  I  have  quoted,  oommento 
with  much  Indignation  on  the  honours  and  estates  lavished  on  the  latter, 
which  were,  indeed,  excessive,  and  gave  rise  afterwards  to  some  violent 
and  unjustifiable  proceedings. 
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and,  in  piosecotioa  of  that  intention,  took  boat  at  Middkaex, 
that  was  an  overt  act  in  Middle«ex.  Whenever,  in  the  coanty 
of  Middlesex,  your  Lordship  acted  with  a  view  to  that  desigDy 
that  is  treason,  and  there  yon  are  guilty.  It  is  a  treason 
complicated  of  several  facts  done  in  several  places.**  And  this 
opinion  is  corroborated  by  Mr.  Justice  Foster  (e),  who  kiys  it 
down,  that  going  into  a  f(»^eign  kingdom,  or  purposing  to  go 
there,  in  execution  of  a  treasonable  purpose,  is  an  overt  act  of 
compassing  the  King's  death.  '*  Lord  Preston  was  taken  in  the 
county  of  Kent,  with  his  papen:  but  his  taking  boat  at  Surrey 
Stair^  which  are  in  Middlesex,  was  a  sufficient  overt  act  in 
Middlesex,  whidi  was  the  county  alleged  in  the  indictment" 

Holt  stated  the  evidence  to  the  jury  with  great  perspicuity 
and  great  candour.  Thou{^  he  was  repeatedly  interrupted 
by  the  prisoner,  he  never  for  a  moment  allowed  himself  to  be 
betrayed  into  the  least  peevishness  or  asperity  towards  him. 
PoUexfen,  on  the  contrary,  the  Chief  Baron,  addressed  the 
jury  in  a  manner  that  might  have  reminded  them  of  Scroggs 
and  Jeffireys.  The  jury  found  the  prisoner  guil^,  and  sen- 
tence was  passed  on  him;  but  he  was  pardoned  Elliott  was  not 
brought  to  trial  Ashton  was  found  guilty,  and  executed  (/)» 
On  the  scaffold  he  asseverated,  with  the  most  solemn  adjurar 
tions,  what  nothing  but  the  besotted  violence  of  party  prejudice 
could  induce  any  reasonable  being  to  doubt,  that  the  pretended 
Prince  of  Wales  was  in  reality  the  Queen's  child. 

This  plot  was  intended  to  seize  the  opportunity  of  the 
King's  going  to  the  Congress  at  the  Hague.  It  was  laid  by 
the  Earl  of  Clarendon,  Lord  Preston,  his  brother  Mr.  Graham, 
the  Bishop  of  Ely,  and  Penn,  jun.  (the  Quaker).  The  Bishop 
of  Ely  (ff),  in  his  letters,  undertook  for  his  elder  brother 
(Sancroft),  txnd  the  rest  of  the  family.     He  was  one  of  the 

(tf)  Discomve  1,  p.  194. 
(/)  The  Qneen  remitted  the  quartering,  &c. 

{g)  A  proclamation  iwaed  for  i^prehendiag  hiai,  Penn,  and  Graham, 
as  traitors. 

Q  O  2 
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seven  bishops,  and  thus  gave  a  most  conclusive  proof  that  oo 
regard  for  civil  freedom  had  caused  the  resistance  of  the 
fttmibf  and  himself  to  James  the  Second.  He  said,  in  one  of 
the  letters  to  the  Queen,  "  I  have  lived  in  some  pain  for  an 
opportunity  to  write  you  my  humblest  acknowledgments  and 
truest  duty,  from  which,  by  the  Grace  of  God,  I  am  no  more 
capable  of  swerving,  than  of  renouncing  my  hopes  of  Heaven." 
This  evidence,  as  to  the  disposition  of  **  the  rest  of  the  family,^ 
determined  William  finally  to  deprive  those  bishops  who  refused 
to  take  the  oaths  of  allegiance  to  his  government  Accord- 
ingly he  appointed  in  their  stead  men  well  known  for  their 
exemplary  moderation  (A),  learning,  and  unaflected  piety ; 
among  them  were  not  only  Beveridge  and  Patrick,  but  two 
Primates  who,  in  addition  to  their  other  merits,  wrote  Saxon 
English  with  unrivalled  purity — Sharp  and  Tillotson  (i). 
These  men,  especially  Tillotson,  a  man  of  enlarged  views  and 
admirable  judgment,  held  opinions  as  opposite  as  possible  to 
those  which,  since  the  days  of  Laud,  had  been  the  shame  and 
scandal  of  the  Church.  Free  alike  from  the  taint  of  Calvinistic 
intolerance,  and  from  the  blind  and  insolent  bigotry  of  the 
school  of  Cosens  and  Mainwaring,  they  placed  the  Churoh  of 
England  on  the  basis,  now  almost  abandoned,  of  free  dis- 

(A)  Eenn  was  a  real  loss  to  the  Church.  Fortunately  for  the  interests 
of  freedom,  few  such  men  are  to  be  found  among  the  High  Church 
prelates,  as  this  most  excellent  and  disinterested  Yotarj  of  the  Diyine 
right.  Kenn,  however,  was  so  far  transported  bejond  all  bounds  of 
reason  and  decency,  by  his  strange  opinion,  that  on  the  death  of  the  best 
of  wivesi  and  almost  faultless  woman,  Queen  Mary,  he  wrote  a  letter  to 
Tennison,  who  attended  her  in  her  last  moments,  reproachinj^  him  with  not 
having  called  upon  her  to  repent  the  sin  of  her  rebellion.  This  is  nothing, 
however,  to  the  Jacobite  clergyman  who  took  for  his  text,  on  occasion  of 
her  death,  '*  Go  now,  see  this  cursed  woman,  and  bury  her,  for  she  is  a 
King*s  daughter.** 

(t)  Tillotson  died  so  poor,  that  if  the  King  had  not  forgiven  his  first 
fruits,  his  debts  could  not  have  been  paid.  The  Queen  settled  3002.  on 
his  widow,  who  got  25002.  for  the  copyright  of  his  Sermons,  the  largest 
sum  that  had  ever  yet  been  given  for  any  work.  Sancroft  left  a  large 
estate. 
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cussion  and  comprehensive  charity,  —a  tenure  of  respect  and 
affection  (A)  far  more  solid  and  secure  than  any  which  ridi- 
culously misplaced  titles  or  immense  wealth,  accumulated  in 
defiance  of  the  plain  words  and  obvious  meaning  of  Scripture, 
can  bestow  upon  the  teachers  of  Christianity. 

To  unravel  the  tangled  web  of  corruption,  which  so  many 
hands  were  busily  employed  in  weaving,  was  a  task  too 
arduous  even  for  the  genius  and  patience  of  William  the 
Third,  beset  as  he  was  by  the  Marlboroughs,  the  Russells, 
the  Leeds',  the  Normanbys,  the  Abingdons,  the  Godolphinsi 
the  Sunderlands,  and  I  would  fain  not  add  to  the  catalogue  of 
pollution  the  name  of  the  accomplished  and  vacillating  Shrews- 
bury. The  influence  of  fear,  and  the  pressure  of  dangers, 
which,  as  Cicero  says,  it  did  not  require  argument  to  point  out, 
but  sensation  to  perceive,  had  determined  the  bigoted  English 
to  act  against  their  prejudices.  The  moment  the  dangers 
ceased,  and  these  fears  were  withdrawn,  the  prejudices  re- 
sumed their  influence  over  the  purblind  multitude,  and  were 
encouraged  by  cunning  men,  who  began  to  argue  in  favour  of 
the  grovelling  absurdities,  in  contradiction  to  which  they  had 
been  obliged,  by  the  purest  selfishness,  to  act.  Since  the 
days  when  the  Stoics  argued  **  that  the  cardinal  virtues  were 
animals,"  the  world  had  heard  of  no  discussions  so  trifling  and 
unmanly,  as  those  which  took  place,  afier  the  expulsion  of 
James,  in  the  English  Parliament  The  debates  whether  the 
word  deserted  or  abdicated  should  be  used,  and  about  the 
vacancy  of  the  throne,  were  below  contempt,  and  are  dis- 
graceful to  the  English  name.  They  shew,  by  the  most 
mortifying  contrast,  how  different  a  race  had  succeeded  the 
statesmen  of  the  Long  Parliament — that  sera,  when  the  civil 
capacity  of  this  country  was  in  its  meridian  splendour.     Even 

(A)  ^  Nam  qui  nimios  poscebat  honores 
Et  ntmias  quserebat  opes,  nuxnerosa  parabat 
Excelsn  turns  tabulata — unde  alitor  esset 
Cb8us  et  impulsie  pneceps  immane  ruiufB." 
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SomexB  was  obliged  to  select  topics  adapted  to  the  narrow 
minds  and  miserable  superstitions  of  his  audience — tajpics  well 
suited  to  Maynard,  but  ill  becoming  a  man  like  him.  Instead  of 
at  once  saying,  that  an  oppressed  people  had  sought  and  found 
its  remedy  in  resistance,  and  that  every  nation  had  a  right  to 
choose  its  own  government, — doctrines  which  were  familiar  to 
all  educated  men  of  that  day ;  instead  of  holding  the  language 
of  Milton,  of  BLarrington,  and  of  Sydney,  he  argues  from 
Calvin's  Lexicon  Juridicum,  **  Generum  abdicat,  qui  sponsam 
repudiat:''  '^He  that  divorces  his  wife,  abdicates  his  son, 
in  law;"  that  there  can  be  an  abdication  without  express 
words;  so  he  cites  Pralejus,  BrisBon]usi,and  Spigelius  (/),  to  the 
same  purpose.  Now,  suppose  all  these  men  had  said  directly 
the  reverse  of  what  they  did  say,  could  that  have  affected  the 
right  of  the  English  nation  to  get  rid  of  a  tyrannical  and 
promise-breaking  King?  Hampden  and  Cromwell  did  not 
quote  Spigelius,  when  they  took  arms  against  James's  father. 
The  conclusion  of  the  address  of  Somen  was  more  worthy  of 
him: 

**  For  which  reason,  my  Lords,  the  Commons  cannot  agree 
to  the  6rst  amendment,  to  insert  the  word  'deserted,'  instead 
of  *  abdicated;'  because  it  doth  not,  in  any  sort,  come  up  to 
their  sense  of  the  thing:  so,  they  do  apprehend,  it  doth  not 
reach  your  Lordships'  meaning,  as  it  is  expressed  in  your 
reasons;  whereas  they  look  upon  the  word  ' abdicated,'  to 
express  properly  what  is  to  be  inferred  from  that  part  of  the 
vote  to  which  your  Lordships  have  agreed,  That  King  James 
the  Second,  by  going  about  to  subvert  the  constitution,  and  by 
breaking  the  original  contract  between  King  and  people,  and 
by  violating  the  fundamental  laws,  and  wididrawing  himself 
out  of  the  kingdom,  hath  thereby  renounced  to  be  a  King 

(/)  He  also  quoted  Grotitu.  The  style  of  this  great  writer  is  admirable, 
and  his  erudition  boundless ;  but  no  one  who  has  read  him  will  think  him 
a  great  philosopher.  He  always  substitutes  fact  for  right,  and  assumes 
that  what  is,  ought  to  be. 
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accordiDg  to  the  constitution,  by  avowing  to  govern  by  a 
deictic  power,  unknown  to  the  constitution,  and  inconfflstent 
with  it;  he  hath  renounced  to  be  a  King  according  to  the 
law,  such  a  King  as  he  swore  to  be  at  his  cozonalioD,  such  a 
King  to  whom  the  allegiance  of  an  English  subject  is  due ; 
and  hath  set  up  another  kind  of  dominion,  which  is  to  alt 
intents  an  'abdication,'  or  abandoning  of  his  legal  tide,  as  fully 
as  if  it  had  been  done  by  express  worda  And,  my  Lords,  for 
these  reasons  the  Commons  do  insist  upon  the  word  'abdi* 
cated,'  and  cannot  agree  to  the  word  *  deserted'"  (m). 

Such  being  the  state  of  men's  minds,  William  was  betrayed 
into  several  measures,  which  gave  courage  to  his  adTersaries, 
and  broke  the  spirit  of  his  friends. 

finding  every  notion  of  patriotism  extinct  among  the  majo- 
rity of  those  with  whom  he  had  to  deal,  and  that  the  instinc- 
tive effort  to  save  their  estates  from  confiscation,  their  bodies 
from  the  gibbet,  and  their  minds  from  Romish  priests^  had 
exhausted  all  their  courage  and  magnanimity,  he  was  driven  to 
other  and  most  deplorable  expedients.  It  must  not  be  denied, 
and  the  disgrace  fiiUs  fiur  more  heavily  on  our  nation  than  on 
its  deliverer  (if,  indeed,  any  portion  of  the  disgrace  can  pro- 
perly be  said  to  fidl  on  him),  that  during  the  reign  of  William, 
bribery  was  practised  in  its  coarsest  shape,  and  on  the  most 
extensive  scale  (n).  Burnet  tells  us,  that  he  remonstrated  on 
this  point  with  his  illustrious  master,  and  that  William  assured 
him  that  nothing  but  the  most  absolute  necessity  forced  him 
upon  measures  he  so  thoroughly  detested ;  and  if  we  recollect 
that  it  was  not  merely  the  English  Crown  which  was  at  stake, 
but  that  on  William's  possession  of  that  Crown  depended  the 
emancipation  of  Europe  from  the  fetters  of  Louis  the  Four- 


(m)  ParliamentMry  Debates*  vol.  5,  p.  69. 
(a)  This  was  the  time  when,— 

**  BeneaUi  the  patrioi*8  doak, 
From  the  craok'd  bag  the  dropptag  guinea  apoke. 
The  patriot  in  queation  was  Sir  Chriatopher  Mtugrave. 


ft 


456  HISTORY  OF   THE 

teenth^  the  grand  object  which  William  (o)  kept  steadily  in 
view^  and  to  which  every  thought  of  his  great  soul  was 
subservient,  we  shall  reserve  our  indignation  for  those 
whose  incorrigible  selfishness  made  them  inaccessible  to  every 
other  motive  but  that  of  direct  pecuniary  advantage.  Lord 
Bolingbroke  tells  us,  that  Clifford  set  the  first  example  of  deli- 
berately corrupting  Parliament.  And  if  corruption  be  taken 
in  its  widest  sense,  it  has  been  employed  as  an  engine  of 
government,  and  as  an  instrument  of  success,  sometimes  by 
ministers  of  the  Crown,  sometimes  by  private  men,  under  the 
names  of  South  Sea  Stock,  pensions,  sinecures,  contracts, 
loans,  offices,  fees,  governments,  and  railway  shares,  down  to 
the  hour  when  the  Parliament  preceding  this  under  which  I 
am  writing  (that  I  may  avoid  all  suspicion  of  alluding  to  what 
is  present)  was  dissolved.  From  the  one  period  to  the  other 
the  internal  history  of  England  is  the  history  of  corruption. 
Like  the  hog  Plutarch  tells  us  of,  which  drest  in  a  different 
fashion,  and  with  different  sauces,  furnished  the  sole  material 
of  a  splendid  banquet, — that  first,  that  last,  that  midst,  that 
without  end,  is  the  staple  of  English  political  history ;  and  he 
who  casts  his  eye  over  the  pension  lists  even  of  this  century, 
he  who  sees  what  the  industry  of  our  fathers,  and  of  ourselves, 
has  been  strained  to  support,  he  who  sees  the  disgraceful 
sinecures  consisting  of  the  fees  extorted  firom  plundered 
suitors  in  our  Courts  of  justice,  in  the  face  of  the  line  in 
Magna  Charta  which  every  attorney's  clerk  can  repeat,  fees 
which  add  to  the  otherwise  scandalous  expenses  of  English 
litigation,  and  which  our  chancellors  and  chief  justices  (p) 

(jo)  Mr.  Macftulay,  following  in  the  steps  of  Burke,  has  seized  upon  the 
true  character  of  William  the  Third,  and  delineated  it  with  great  spirit 
and  fidelity. 

(p)  I  will  only  quote  a  few  instances.  First,  Lord  Thurlow, — ^it  is 
known  how  he  provided  for  his  nephew.  Twiss's  Life  of  Eldon  shews  the 
sinecures  which  Lord  Eldon,  receiving  a  vast  income,  gave  his  son.  Lord 
Ellenborough  gave  his  son  a  sinecure  place  which  must  have  been  worth 
at  least  6000/.  a  year,  consisting  of  fees  from  suitors.    The  profits  of 
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have  almost  uniformly  bequeathed  as  an  inheritance  to  their 
children  and  dependants  (an  inheritance  that  the  hard  earned 
inheritance  of  many  a  citizen  has  been  sold  to  furnish), — he 
who  examines  these  things  will,  indeed^  wonder  both  at  the 
patience  of  the  English  people,  and  the  total  want  of  any 
regard,  or,  indeed,  pretended  regard  to  the  public  good  in  so 
many  of  their  representatives.  Montesquieu's  prophecy  is  well 
known,  but  I  own  I  think  if  he  had  said  the  English  constitu- 
tion will  perish  when  the  electors  are  as  corrupt  as  the  elected, 
when  high  and  low,  educated  and  illiterate,  noble,  gentle  and 
simple,  are  confounded  together  in  one  tainted  mass  of  indis- 
criminate corruption,  the  probability  of  its  accomplishment 
would  have  been  far  more  imminent  (;).  Yielding  to  this 
necessity  William  gave  office  to  the  corrupt  and  insolent  Sir 
Edward  Seymour  (r),  a  man  who  veiled  under  a  brutality  of 
supercilious  arrogance,  which  the  virtue  of  Aristides  would 
not  excuse,  purposes  as  uniformly  sordid  as  the  habits  of  the 
most  pettifogging  scrivener  could  suggest.  Thus  also  he 
allowed  Sir  John  Trevor  to  become  Speaker,  one  of  the  vermin 
nourished  in  the  slime  and  blood  "  of  the  knavish  part  of  the 
law''(«),  during  the  worst  times  of  the  Stuarts,  a  wretch  whose 
congenial  nature  had  early  attracted  the  sympathy  of  Jeffreys, 
whom  in  return  he  laboured  by  straining  (and  it  would  seem 

the  Registrar  of  the  Admiralty,  a  sinecure  place,  must  have  been  at  one 
time  upwards  of  20,0002.  a  year,  and  the  Pension  List  and  sinecures 
generally  known,  were  besides  all  these. 

(q)  Itaque  quod  Apollo  Pythius  oraculo  edidlt  Spartam  nulI4  alift  re 
nisi  avaritiA  esse  perituram,  id  videtur  non  solum  Lacedssmoniis  sed  et 
omnibus  opulentis  populis,  pnedixisse.    Cic.  de  Off.  2. 

(r)  He  had  a  grant  of  Ludlow*s  estate  at  Maiden  Bradley ;  and  when 
Ludlow  came  to  England;  in  1689,  he  was  afraid  of  being  compelled  to 
make  restitution  of  it.  He  therefore  attacked  Ludlow  by  name  in  the 
House  of  Commons,  and  obliged  him  to  leave  England. 

(«)  When  Trevor  came  to  the  chambers  where  he  was  clerk,  some- 
body asked  his  patron  who  he  was ;  '*  A  kinsman  of  mine,  whom  1  allow 
to  come  here  to  see  the  knavish  part  of  the  law,**  was  the  answer. 
North*8  Life  of  Guildford. 
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the  task  to  him  was  not  hopeless)  after  infionj  greater  than 
that  of  his  patron  to  suppknt;  without  morals^  without  know- 
ledge, without  courage,  without  thought,  without  elocotioo, 
without  one  single  title  to  respect,  with  all  a  scriTener^s  want 
of  cultivation,  and  more  than  a  priest's  intoleniiice(<).    This 
man  who  was  intended,  by  Nature,  and  qualified  by  hb  pnr^ 
suits  to  be  a  sherifPs  officer,  or  at  most  the  clerk  to  some 
fraudulent  attorney,  became,  in  consequaice  of  his  ignorance 
and  immorality,  Speaker  of  the  House  of  Commons  in  King 
William's  time,  and  Master  of  the  Rolls.    Happy,  indeed, 
would  it  have  been  for  the  country  if  this  was  the  only  instance 
where  similar  claims  had  raised  their  possesscMr  to  opulence 
and  distinction.     The  career  of  this  man,  however,  discloses 
the  full  turpitude  of  the  period.     While   Speaker  he  had 
received  a  bribe  of  lOOOiL    This  was  proved  against  him,  and 
with  meanness  almost  romantic,  and  which  shews  how  valu- 
able a  servant  the  Stuarts  had  lost, — ^he  not  only  put  himself 
fix>m  the  chair,  the  question,  **  that  Sir  John  Trevor,  Speaker 
of  the  House  of  Commons,  receiving  a  gratuity  of  lOOOiL  from 
the  city  of  London,  is  guilty  of  a  high  crime  and  misdeme»> 
nour;"  but  he  announced  that  it  was  canied  without  one 
dissenting  voice  in  the  affirmative.     He  was  afiewards  expelled 
the  House,  and  yet  this  man  thus  steeped  in  infiuny  was 
allowed  for  twenty-two  years,  without  a  murmur  or  a  remark, 
to  continue  Master  of  the  Rolls.     Such  were  the  living  wateis, 
the  pure  fountains^  to  which  English  law  sent  its  suitora. 
The  priest  in  this  case  was  worthy  of  the  god    Does  the 
history  of  any  firee  country  furnish  a  parallel  to  such  m»^«»^ 
and  stupendous  indifference  to  decency,  to  private  right,  to 
national  honour,  to  all  that  the  most  common  instinct  would 
teach  the  most  unlettered  serf  to  venerate  ?    The  infiuny  of 
this  blasted  criminal  became  that  of  his  country.    His  history 

(f)  Trevor  exdsimed,  on  seeing  TiUotson,  **I  hale  a  faoslic  in  lawn 
sleeves  ;**  ^  And  !«**  said  that  ornament  of  his  ooontrj,  **'  hate  a  knave  in 
an  J  sleeTOs.**    Lord  CanipbeU*s  Life  of  Trevor. 
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k  a  lasting  monoment  of  the  apathy  to  honour  of  the  En^ish 
publia    For  this  happened  in  a  country  where  a  free  Parlia- 
ment met,  where  the  scourge,  the  pillory,  and  the  pestilential 
gaol,  awaited  every  one  who  dared  to  hint  that  our  institutions 
were  not  perfect,  and  that  our  public  men  were  not  incorrup- 
tible, where  men  wholly  unedncated  were  hanged  by  scores  for 
stealing  a  shilling  handkerchief  out  of  their  neighbour's  pocket, 
and  where  the  ashes  which  the  blood  of  Mrs.  Gaunt  had  not 
quenched,  m%ht  at  any  moment  be  rekindled  by  the  caprice 
and  ferocity  of  any  one  of  the  illiterate  and  narrow-minded 
judges  who  trayelled  the  different  circuits.     Is  it  to  be  won- 
dered at  that  with  such   examples  selfishness  should  sink 
deeper  and  deeper  into  the  national  character,  till  it  narrowed 
itself  to  the  measure  of  the  four  first  princes  of  the  House  of 
Brunswick  ?    Fortunately,  however,  for  mankind,  the  enemies 
of  William  committed  greater  errors  than  himself.    The  tide 
of  popular  feeling  was,  perhaps,  about  to  run  in  favour  of  the 
exiles,  when  James  the  Second  issued  a  commission  under  his 
own  hand  to  assassinate   WiUiam  the  Third,  for  such,  in 
reality,  though  covered  with  the  very  transparent  pretext  of 
seising  him  and  bringing  him  to  James's  presence  at  St  Ger- 
mainsi  the  scheme  he  sanctioned  was  considered  by  this  nation 
most  evidently  to  be.     To  take  away  life  by  any  means,  but 
those  pointed  out  by  law,  has  always  been  odious  to  the 
English.     The  nation  was  in  a  flame  (^).     An  association, 
framed  after  that  in  the  reign  of  Elizabeth,  abjuring  the  title 
of  James,  and  pledging  the  subscribers  to  avenge  the  death  of 
William,  was  signed  by  an  immense  majority  of  both  Houses 
of  Parliament,  and  generally  throughout  the  kingdom.    The 
Jacobites  became  a  feeble  minority,  nor  did  they  recover  from 
the  blow  till  the  foUy  and  wickedness  of  Queen   Anne*s 

(/)  Hallain*8  Const.  Hist.  vol.  2,  p.  286.  Mazure,  Hist,  de  la  Revolu- 
tion, Tol.  3,  quotes  the  commission  of  James  to  Crosby.  Fifleen  Peers, 
and  ninety-two  members  of  the  House  of  Commons,  refused  to  sign  the 
association  so  long  as  it  was  voluntary. 
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ministere  gave  them  importance  in  the  latter  part  of  the 
succeeding  reign. 

The  person  immediately  entrusted  with  the  management  of 
the  enterprise,  was  Sir  George  Barclay,  a  Scotchman,  capable 
of  the  most  savage  and  dishonourable  actions.  He  came  to 
London,  and  applied  to  one  Harrison,  a  priest,  Chamock, 
(one  of  the  two  fellows  of  Magdelen  who  had  turned  Roman 
Catholics  in  the  reign  of  James),  Captain  Porter,  and  Sir 
William  Perkins.  Among  other  persons,  Harrison  applied  to 
a  Captain  Blain,  a  zealous  Jacobite,  but  a  man  of  honour. 
When  the  priest  disclosed  the  project  to  him,  and  said  that  he 
had  seen  the  warrant,  under  the  hand  of  James,  for  its  exe- 
cution, Blain  replied  in  horrour,  that  he  did  not  think  such  a 
thing  had  been  in  James's  nature,  and  went  his  way.  The 
project  nevertheless  proceeded,  and  the  numbers  of  the  con- 
spirators increased.  It  was  resolved  to  attack  the  King,  on 
his  return  from  hunting,  at  Richmond,  in  the  lane  between 
Turnham  Green  and  Brentford,  on  the  15th  of  February,  1695. 
The  plot  was  betrayed  by  two  of  the  conspirators.  Captain 
Fisher,  and  a  Frenchman  called  De  La  Rue,  and  by  an  Irish 
Captain,  Prendergrass,  who  had  been  asked  to  join  in  it,  and 
who  behaved  throughout  like  a  man  of  honour.  He  at  first 
refused  to  mention  names,  or  to  give  evidence;  but  on  the 
representation  of  William,  that  this  vague  statement  could  be 
no  security  to  him,  and  would  only  serve  to  make  him  suspicious 
of  the  innocent,  Prendergrass  gave  way,  and  wrote  down  the 
names  of  the  conspirators  in  a  list,  which  he  gave  to  the  Earl 
of  Portland ;  but  not  until  the  King  had  given  his  honour  that 
he  should  not,  unless  with  his  own  consent,  be  called  upon 
to  give  evidence  against  them.  Before  I  proceed  to  Chamock's 
trial,  I  will  mention,  that  in  spite  of  some  very  perverse  oppo- 
sition, an  act  of  Parliament  had  passed,  regulating  the  trials  of 
peers  and  commoners  for  high  treason :  by  this  statute,  the 
7  Wm.  3,  c.  3,  it  was  provided,  that  in  the  case  of  peers, 
instead  of  peers  selected  by  the  High  Steward,  all  the  peers 
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should  be  snmraoned  to  attend  twenty  days  before  the  trial ; 
and  it  was  enacted,  that  in  all  cases  of  high  treason,  whereby 
corruption  of  blood  may  ensue,  [except  treason  in  counterfeiting 
the  King's  coin  or  seals,]  or  misprision  of  such  treason ;  first, 
that  no  person  shall  be  tried  for  any  such  treason,  except  an 
attempt  to  assassinate  the  King,  unless  the^indictment  be  found 
within  three  years  after  the  offence  committed;  next,  that  the 
prisoner  shall  have  a  copy  of  the  indictment,  [which  includes 
the  caption,]  but  not  the  names  of  the  witnesses,  fire  days  at 
least  before  the  trial,  that  is,  upon  the  true  construction  of  the 
act,  before  his  arraignment ;  for  then  is  his  time  to  take  any 
exceptions  thereto,  by  way  of  plea  or  demurrer ;  thirdly,  that 
he  shall  also  have  a  copy  of  the  panel  of  jurors  two  days  before 
his  trial ;  and,  lastly,  that  he  shall  have  the  same  compulsive 
process  to  bring  in  his  witnesses^/br  him,  as  was  usual  to  compel 
their  appearance  against  him  (ti). 

Though  this  statute  had  been  passed  before  Chamock, 
Keys,  and  King,  three  of  the  conspirators  in  the  assassination 
plot,  were  brought  to  trial,  it  was  not  to  come  into  operation 
till  the  29th  of  March,  and  their  trials  took  place  on  the  1 1th. 
There  can  be  no  doubt  that  the  government  would  have  acted 
with  more  liberality  in  allowing  them  the  full  benefit  of  it,  and 
Holt,  I  think,  would  have  increased  his  claim  to  our  respect,  if 
he  had  postponed  the  trial  till  after  the  time  when  the  ac^ 
came  into  operation.  But  the  excessive  narrowness  and 
pedantry,  which  has  always  disfigured  our  judicial  proceedings, 
triumphed  on  this  occasion ;  and  the  request  of  the  prisoners, 
that  they  might  be  allowed  to  take  advantages  of  provisions, 
which  the  Legislature  had  now  declared  conducive  to  the  fiiir 
administration  of  justice,  and  of  which  the  merest  accident  had 
deprived  them,  was  overruled.  The  evidence  against  the  prisoners 
was  extremely  clear  and  satisfactory ;  they  were  most  properly 
found  guilty;  but  if  it  were  not  for  the  thousands  of  instances 
where  substantial  injustice  has  been,  and  is  inflicted,  by  the 

(tf)  Bl.  Com.  vol.  4,  p.  851. 
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same  illibeiBl,  mechanical  yiews,  whidi  induced  the  Crown 
lawyers  to  refaae,  and  Holt,  and  his  brethren,  not  to  take 
means  to  oblige  them  to  grant,  the  prayer  of  the  priscmeiB  on 
this  occasicm,  this  might  be  considered  no  slight  Uot  in  the 
histoiy  of  our  jarispmdence.  Holt  behafcd  with  the  most 
perfect  propriety  to  the  prisoners  in  other  iespect&  He  m- 
formed  them  how  to  challenge  the  jury,  and  of  the  number  of 
challenges  to  which  they  were  entided.  Hie  indictment  was 
read  over  to  them  in  Latin:  when  the  clerk  came  to  this 
sentence,  in  the  string  of  inhuman  gibberish* — **  Falao,  mali- 
tiore,  diabolioe,  et  proditorie,  eum  fassassaFerunt  imaginati  et 
machinati  foerunt  excogitaTcrunt,  designaveront,  et  intende- 
bant,  dictum  Dominum  Begem  occidere,  interfioeie  et  mur- 
drave," — Chamock,  who  probably  had  listened  to  all  thia^  worae 
than  Gipsey  cant,  in  utter  confusion,  interrupted, — 

^  What  word  was  that  last,  Sr ?" 

Cfcr*.— **  Muidrare." 

CharmfcL — ^''That  is  an  odd  word:  I  cannot  understand 
what  it  meana'* 

L.  C*  J* — ^  It  is  a  term  of  art:  the  signification  of  it  is  to 
murder.    Go  on,  Mr.  Hardesty." 

Chamock  begged  that  the  indictment  might  be  read  a 
second  time;  which  accordingly  was  done.  Captain  Porter, 
the  accomplice,  being  called,  and  a  question  put  as  to  the 
last  year,  Chamock  objected. 

JL  C.  J. — ''  It  is  in  the  indictment  divera  days  and  times^  as 
well  be&re  as  after.^ 

Chamoek. — <*The  crime  fiir  which  we  are  accused  is  laid  to 
be  the  10th  of  February,  1695." 

L.  C.  J. — '*  The  day  is  not  material,  but  only  a  drcum* 
stance,  but  in  form,  some  day  before  the  indictment  preferred^ 
must  be  laid ;  and  though  the  day  mentioned  in  the  indictment 
is  the  10th  of  February,  yet  it  also  said,  that  the  things  con- 
tained in  the  indictment,  of  which  you  are  accused,  were  done 
likewise  at  divers  days  and  times,  as  well  before  as  after,  and 
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so  the  indictment  comprehends  even  what  might  be  done  the 
last  year  as  well  as  this." 

ChamocL — **  I  beg  the  favour  of  the  Court  in  this  matter ; 
for  sure  the  10th  of  February  last,  can  no  way  be  supposed  to 
be  in  the  last  year." 

L.  C,  J. — ^^'I  told  you  before,  the  day  is  not  material,  nor 
are  the  witnesses,  nor  the  King's  counsel,  tied  up  either  to  the 
particular  time  or  place  mentioned  in  the  indictment,  so  it  be 
within  the  county,  and  before  the  indictment  preferred.  All 
that  is  to  be  regarded  is,  that  no  evidence  be  given  or  admitted 
of  any  other  species  of  treason,  but  what  is  contained  in  the 
indictment ;  for  a  man  may  certainly  be  indicted  for  a  treason 
committed  this  year,  and  upon  his  trial,  evidence  may  be  given 
of  the  same  treason  committed  the  year  before." 

Chamock. — ''But  then  how  can  a  man  prepare  for  his 
defence?" 

Att  Gen* — ''  The  time  is  but  a  circumstance,  it  may  cer- 
tainly be  proved  at  another  day  than  what  is  laid  in  the 
indictment,  and  yet  very  good  proof;  and  so  it  is  in  all  other 
cases,  as  well  civil  as  criminal." 

Chamock. — "  Mr.  Attorney  General  has  said  enough,  I 
think,  to  confute  himself;  for  if  one  year  may  be  put  in  the 
indictment,  and  another  year  brought  in  in  the  evid^iee,  how 
eiiall  any  man  be  able  to  apply  himself  to  his  defence,  whose 
thoughts  run  only  upon  the  time  laid  in  the  indictment? 
I  hope  neither  the  Court  nor  the  Ejngfs  counsel  will  come  so 
hard  upon  us,  as  to  put  our  thoughts  quite  out  of  all  order, 
diat  when  we  apprehend  we  are  only  to  defend  ourselves 
against  what  is  sud  to  be  done  this  year,  we  must  afresh 
prepare  ourselves  to  answer  what  was  done  the  last  year." 

L^  C.  J. — ''It  is  always  so;  for  form  sake,  there  is  a  par- 
ticular time  laid  in  the  indictment,  but  the  proof  is  not  to  be 
tied  up  to  that  time ;  but  if  it  be  proved  at  any  time  before  or 
after,  so  it  be  before  the  indictment  preferred,  it  is  well  enough  t 
and  not  without  great  reason,  for  the  treason  consisting  in 
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imagining  and  compassing  the  King's  death,  which  may  be 
manifested  by  divers  overt  acts,  some  before,  some  on,  and 
others  since,  the  lOth  of  February,  yet  they  are  evidences  of 
one  treason,  which  is,  the  compassing  the  King's  death." 

Chamock. — "  Then  we  may  be  under  an  obligation  to  give 
an  account  of  all  the  transactions  of  our  lives,  if  that  be  the 

rule." 

L.  C.  J. — "  No,  not  so  either,  for  that  very  treason  assigned 
in  the  indictment  must  be  proved,  and,  therefore,  you  are  only 
to  give  an  answer  to  that,  and  nothing  else"  (v). 

This  point  being  settled,  Chamock  objected  to  the  com- 
petence of  Porter  as  a  witness. 

The  question  was  thus  discussed: — 

L^  C.  J. — ^'  He  is  a  legal  evidence,  though  he  does  confess 
himself  guilty  of  the  crime." 

Chamock,'—**  He  owns  himself  a  partner  in  a  bloody  design, 
and  to  convict  me,  he  swears  to  take  away  my  life,  to  save  his 
own.  I  cannot  imagine  why  he  should  be  accounted  a  legal 
witness,  that  is  a  party,  by  his  own  confession,  in  such  a 
matter." 

2;.  (7.  Jl — **  Pray,  who  can  tell  better  what  was  intended 
and  done  in  such  a  conspiracy,  than  he  that  was  a  party  in  it  ?" 

Chamock. — "  My  Lord,  he  has  forfeited  his  life  by  his  own 
confession,  and  now  he  would,  by  swearing  against  me,  take 
away  my  life  to  save  his  own." 

X^  C.  J. — w  Whatsoever  objections  you  have  against  the 
credit  of  hb  testimony,  you  may  make  what  use  of  them  you 
can  in  the  proper  time ;  but  for  any  thing  that  yet  appears,  he 

is  a  legal  witness For  that  matter,  it  is  so  in  all  cases  of 

this  nature,  not  only  in  cases  of  high  treason,  but  of  robberies 
and  burglaries,  and  the  like,  where  the  parties  concerned  are, 
and  always  have  been,  allowed  to  be  good  witnesses  against 
their  accomplices  in  those  crimes"  (10). 

(©)  State  TrialB,  vol.  12,  p.  1897. 
(10)  State  Trials,  vol.  12,  p.  1406. 
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Holt  also  laid  it  down  distinctly,  that  the  prisoners  were  not 
to  make  any  remarks  on  the  testimony  they  heard,  except 
those  which  might  be  necessary  for  explanation,  until  they 
came  to  their  defence. 

Evidence  was  admitted  to  shew  that  De  La  Rue  had  made 
the  same  statement  to  the  Privy  Council  that  he  had  made 
to  the  Court  This,  as  I  have  remarked  already,  would  not 
be  received  now;  though,  for  the  reasons  I  have  given,  its 
exclusion  appears  to  me  founded  in  error.  The  evidence  was 
that  of  Lord  Portland : 

Att.  Gen. — "  Did  Mr.  De  La  Rue  make  any  discovery  of 
this  matter  in  your  presence  to  his  Majesty,  on  Friday,  the 
21st  of  February?" 

Earl  of  Portland.— ''  Yes,  he  did." 

AtL  Gen. — ^*  Tour  Lordship  has  heard  what  he  said  now ; 
was  it  to  the  same  purpose  T 

Earl  of  Portland. — "  Yes,  to  the  very  same  purpose ;  and  he 
did,  before  he  went  in  to  the  King,  to  me,  being  brought  to 
me  by  his  own  desire.  It  was  all  the  same  in  substance  as  he 
has  told  you  now ;  and  afterwards,  he  was  brought  to  the  King 
on  Friday  night,  and  there  he  said  the  same  things." 

Keys,  one  of  the  prisoners  convicted,  was  servant  to  Porter, 
the  witness,  and  had  been  led  by  him  into  the  conspiracy.  It 
was  remarked,  that  instead  of  the  servant  betraying  his  master, 
in  this  case  the  master  had  betrayed  the  servant 

The  next  who  were  tried  for  the  plot,  were  Sir  John  Friend 
and  Sir  William  Perkins.  They  were  found  guilty  and 
executed  Perkins  confessed  that  he  had  seen  James's  com- 
mission for  assassinating  William.  The  virulent  impudence  of 
the  Jacobite  clergy  displayed  itself  remarkably  on  the  execution 
of  thesdmen.  Three  non-juring  priests  of  the  English  Church, 
Collier,  Snate,  and  Cooke,  waited  on  them  to  the  place  of  execu- 
tion, joined  in  giving  them  the  absolution,  as  it  is  still  allowed 
to  stand,  to  the  wonder  of  Protestants,  in  the  service  for  the 
visitation  of  the  sick  in  the  English  Liturgy,  and  accompanied 

H   H 
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the  ceremony  by  a  solemn  imposition  of  hands.  The  traitorous 
assassins  who  were  thus  absolved  by  these  meddling  and 
presumptuous  priests^  had  expressed  no  sort  of  contrition  or 
repentance  for  the  infernal  project  in  which  they  had  engaged. 
Holt,  on  the  7th  of  April,  represented  to  the  grand  jury  in  the 
Court  of  King's  Bench,  the  pernicious  practices  of  the  ^*  three 
absolving  priests,"  and  the  jury  delivered  a  presentment  against 
them,  as  promoters  of  assassination,  and  a  scandal  to  the 
Church.  A  bill  for  a  misdemeanour  was  found  against  them, 
and  two  of  them  were  committed  to  Newgate,  but  with  lenity 
unexampled  in  our  history,  and  perhaps  misplaced  on  sudi  an 
occasion,  the  matter  was  allowed  to  drop,  and  no  punishment 
whatever  was  inflicled  on  the  men  who  had  thus  employed 
religion  to  subvert  morality  (tr). 

On  the  21st  of  April  (1696)  of  the  same  year.  Brigadier 
Rookwood,  Major  Lovick,  and  Charles  Cranbum,  three  more 
of  the  conspirators,  were  tried  for  the  same  offence,  and  were 
the  first  on  whose  trials  the  new  statute,  to  which  I  have 
adverted,  regulating  trials  in  cases  of  high  treason,  came  into 
operation.     All  three,  however,  were  found  guilty. 

As  it  was  natural  to  expect,  many  questions  arose  on 
Rookwood's  trial,  the  first  under  the  new  act  Sir  Bartholomew 
Shower  began  with  a  well-merited  compliment  to  Holt: 

'^  My  Lord,  we  are  assigned  of  counsel,  in  pursuance  of  an 
act  of  Parliament,  and  we  hope  that  nothing  which  we  shall 
say  in  defence  of  our  clients  shall  be  imputed  to  ourselves.  I 
thought  it  would  have  been  a  reflection  upon  the  government 
and  your  Lordship's  justice,  if,  being  assigned,  we  should  have 
refused  to  appear;  it  would  have  been  a  publication  to  the 
world,  that  we  distrusted  your  candour  towards  us  in  our  future 
practice  upon  other  occasions.  But,  my  Lord,  there  can  be  no 
reason  for  such  a  fear;  I  am  sure  I  have  none ;  for  we  must 

(to)  Fourteen  bisbops  pnblislied  a  declaration  condemning  the  proceed- 
ing as  ^  a  profane  abuse,  since  Messrs.  Collier,  Snate,  and  Codce  must 
look  on  the  persons  absolved  as  impenitent,  or  as  martyrs." 
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ackoowledge,  we  who  have  been  practisers  at  this  Bar  especially, 
that  there  was  never  a  reign  or  government  within  the  memory 
of  man,  wherein  such  indulgence,  such  easiness  of  temper,  hath 
been  shewn  from  the  Court  to  the  counsel,  as  there  always 
hath  been  in  this.  Never  Was  there  such  freedom,  and  liberty 
of  debate,  and  argument,  allowed  to  the  Bar,  and  we  thank 
your  Lordship  for  the  same."  (t) 

He  then  proceeded  to  disclaim  all  sympathy  with  the  crime 
imputed  to  the  prisoner,  and  to  apologise  for  the  objections  he 
was  about  to  take  in  his  behalf. 

HoU. — "Look  ye,  Sir  Bartholomew  Shower,  go  on  with 
your  objections,  let  us  hear  what  you  have  to  say.** 

Shower  and  Phipps  then  proceeded  to  take  an  objection,  that 
the  clause  ordering  that  the  prisoner  shall  have  a  copy  of  the 
panel  of  the  jurors  appointed  to  try  him,  had  not  been  complied 
with,  because,  at  the  time  when  the  list  of  jurymen  had  been 
sent  to  the  prisoner,  the  list  of  the  jurymen  had  not  been 
returned,  although,  in  fact,  the  list  of  jurymen  sent  to  the 
prisoner  was  an  accurate  list  of  those  returned  by  the  sheriff. 
The  absurdity  of  this  technical  objection  was  clearly  exposed 
by  Mr.  Cowper: 

"  Surely,  my  Lord,  there  is  no  weight  in  the  objection,  that 
because  the  sheriff  had  it  in  his  power  to  alter  the  panel 
{L  e.  list)  before  it  was  returned,  therefore  this  is  not  now  a 
true  copy  of  the  panel  of  the  jurors  who  are  to  try  the  prisoner 
duly  returned  by  the  sheriff,  which  are  the  words  of  the  act. 
It  is  true,  if  the  sheriff  had,  in  fact^  altered  the  panel  from  what 
it  was,  and  returned  it  so  altered  into  Court,  no  doubt  the 
prisoner  would  be  very  well  entitled  to  make  this  objection, — 
that  he  had  not  a  copy  of  the  panel,  or  the  names  of  the  jurors 
that  were  summoned  to  tiy  him.  But  now  we  can  aver  that 
we  followed  this  act  of  Parliament  literaUy ;  for,  in  answer  to 
their  objection,  we  may  ask  this  question  of  them,  upon  the 
words  of  the  act :  Have  you  not  had  a  true  copy  of  the  names 

{x)  State  Trials,  toI.  13,  p.  145. 
H  H  2 
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of  those  that  are  to  try  you,  and  are  duly  returned  by  the 
sheriff  for  that  purpose?  And  was  not  that  copy  delivered  to 
you  two  days  ago  ?^ 

Phippsy  for  the  prisoner,  had  aigued,  as  a  copy  of  the 
indictment  could  not  be  given  till  the  indictment  was  founds  so 
a  copy  of  the  jury  panel  could  not  be  given  before  the  panel 
were  returned.  This  Holt  answered  by  saying,  that  ''an 
indictment  is  not  an  indictment  until  it  be  found,  for  the  jury 
make  it  an  indictment  by  finding  it;  till  then,  it  is  only  a 
writing  prepared  for  the  ease  of  the  jury,  and  for  expedition. 
The  jury  may  alter  what  they  please  in  the  indictment,  or 
refuse  it  absolutely;  and  if  the  jury,  upon  exainining  the 
witnesses,  would  only  present  a  matter  of  fact,  with  time  and 
place,  the  Court  might  cause  it  to  be  drawn  up  into  form, 
without  carrying  it  to  the  jury.  But  a  panel  is  a  panel  when 
it  is  arranged  before  it  be  returned;  and  a  copy  of  the  panel 
given  before  it  be  returned,  is  a  copy  of  the  panel  returned,  if 
it  be  afterwards  returned,  as  it  must" 

Shower  objected  to  Porter's  competency  as  a  witness,  on  the 
ground  that  he  had  been  convicted  of  felony.  A  record  was 
put  in,  by  which  it  appeared  that  he  had  been  convicted  of 
manslaughter.  It  was  proved  that  he  had  received  the  King^s 
pardon,  and  had  been  pardoned  by  act  of  Parliament.  Holt 
held  that  he  was  a  competent  witness.  ''  A  pardon,"  he  said, 
''before  attainder  prevents  all  corruption  of  blood,  so  that 
though  a  man  forfeits  his  goods  by  conviction,  yet  after  a 
pardon  he  is  capable  of  having  new  goods,  and  shall  hold  them 
without  any  forfeiture,  for  the  pardon  restores  him  to  his 
former  capacity,  and  prevents  any  fiirther  forfeiture.  Indeed, 
if  he  had  been  attainted,  whereby  his  blood  was  corrupted,  no 
pardon  could  puige  his  blood  without  reversal  of  the  attainder 
by  writ  of  error,  or  act  of  Parliament,  or  express  words  in  the 
act  to  restore  blood.  But  either  pardon  makes  him  a  new 
creature,  gives  him  new  capacity,  and  makes  him,  to  all  intents 
and  purposes,  fix>m  the  time  of  the  pardon,  to  be  pubus  et 
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legalis  bomo^  and  a  good  witness.  Indeed^  this  crime  might  be 
obfected  against  his  credit^  but  it  is  not  to  be  urged  against  the 
suflBciency  of  his  evidence,  that  is  against  his  being  a  witness." 

Porter  was  sworn.  Other  witnesses  were  called  to  corroborate 
his  account,  and  the  charge  was  clearly  made  out  The  case 
of  the  Crown  having  come  to  an  end.  Sir  Bartholomew  Shower 
objected,  that  consulting  and  agreeing  to  kill  the  King  was  not  an 
overt  act,  and  that  if  it  was  there  were  not  two  witnesses  to  prove  it. 

Holt — '^Pray  take  the  evidence  right;  first,  what  will  you 
make  an  overt  act?  What  do  you  think  when  there  is  a  debate 
among  divers  persons  about  killing  the  Eling  ?" 

After  a  good  deal  of  discussion,  and  a  re-examination  of 
Porter,  Holt  laid  down  the  law  thus : — 

''I  tell  you,  consenting  to  a  traitorous  design  is  an  overt  act 
of  high  treason,  if  that  consent  be  made  to  appear  by  good 
proof.  Now,  the  question  is.  What  is  a  good  proof  and 
evidence  of  this  consent  ?  A  man  is  two  or  three  times  at  a 
treasonable  consult  for  killing  the  King,  and  though,  perhaps, 
at  the  first  he  did  not,  yet  at  the  second  he  did,  know  that  the 
meeting  was  for  such  a  design  [suppose  for  the  purpose  there 
was  but  two  meetings],  and  at  the  second  it  is  determined  to 
go  on  with  the  design ;  is  not  that  an  overt  act,  though  it 
cannot  be  proved  that  the  prisoner  said  anything? 


''The  first  meeting  possibly  might  be  accidental;  he  might 
not  know  what  it  was  for,  though  that  will  go  a  great  way  if 
be  does  not  dissent  or  discover;  but  when  he  meets  again 
with  the  same  company,  knowing  what  they  had  in  design, 
does  not  that  prove  a  consent?  That  was  the  case  of  Sir 
Everard  Digby  in  the  Powder  Plot''(y). 

Driven  fix)m  this  point  the  counsel  for  Rookwood  prepared 
to  attack  the  character  of  Porter,  at  first  without  stating  the 
nature  of  the  evidence  they  proposed  to  give.  This  was 
resisted  by  the  Crown  lawyers. 

(y)  State  Trials,  vol.  18,  p.  208. 


468  BISTORT  OF   THK 

of  those  that  are  to  try  you,  and  are  dolj  tt' 

sheriff  for  that  purpose?     And  was  not  that  -j     ; 

you  two  days  ago  ?*  >  ^      ? 

Phipps,  for  the  prisoner,  had  arguf ;  *  ; 

indictment  could  not  be  given  till  the;  /  '    .> 

a  copy  of  the  jury  panel  could  no^/  /  ^  .*   i« 

were  returned.     This  Holt  ao^  ;  ,*  *  • 

indictment  b  not  an  indictme^  /      ^  «   •     - 

make  it  an  indictment  by       '  /  - 

writing  prepared  for  the  ^  •  *         ^    '  ^"^ 

The  jury  may  alter  w^  •  ^^ 

refuse  it  absolutely;  ^'^  ^^  ^« 

witnesses,  would  or'  ^i    Lwd  Delameie. 

place,  the  Court  *i  no  lore  to  justice  or  the 

without  carryin'  o  do  what  Holt  refused  to  pennit, 

it  is  arranged  ^  of  specific  crimes  committed  by  the 

given  before         ^icd  by  him. 

it  be  aftev^     ...lOok  ye,  yon  may  bring  witnesses  to  pve  an 
Shov  ^  of  the  general  tenor  of  his  {the  witneeie)  eowxrsatiaiL 

grour  ^a  do  not  think,  sure,  that  we  will  try  now  at  this  time 

put  0icr  he  be  guilty  of  robbery?* 

vr     gotoe  evidence  was  then  produced,  which  failed  of  its  object 
^jpgether. 

Holt  then  b^^  to  sum  up ;  he  mentioned  the  fact,  that  a 
list  of  men  had  been  given  by  Rookwood  to  one  of  the 
conspirators. 

Shower  objected,  that  as  this  was  not  stated  in  the  indict- 
ment as  an  overt  act,  it  could  not  be  given  in  evidence. 
^'  Can  there  not,"  said  the  Chief  Justice,  '*  be  one  act  which 
is  proof  of  another  act  that  is  all^^ed."  The  counsel  proceed* 
ing  to  aigue  against  it.  Holt  said,  ^^It  never  could  be  the  end 
of  the  law  that  all  the  particular  facts  that  are  but  evidence  of 
the  fiusts  alleged,  should  be  set  forth  in  the  indictment  It  is 
not  urged  as  an  overt  act,  but  as  evidence  of  an  evidence  of  an 
overt  act,  that  is  all^d ;  for  instance,  the  overt  act  alleged  is, 
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'  did  meet  and  consult ;  shall  they  not  give  in  evidence 

"ud  and  done  at  those  meetings,  though  not  alleged? 

"^arclay  produced  a  scheme  at  the  Globe  Tavern. 

producing  of  that  scheme  be  evidence  ?    If  it 

*ng  the  list  to  Harris?" 

yenl  began  to  moan  at  the  interruption  of 

Mt,  with  the  manliness  and  simplicity  of 

06t  said  of  a  great  man,  said,  *^  Nay, 

e  let  us  hear  them,  that  it  may  be 


,._    •  :  the  Crown  with  great  ability : 

..  a  very  strange  case  here,  if  we  be 
a  this  part  of  our  evidence :  the  overt  act 
i.ae  prisoner  met  together  with  othere  to  consult 
..J  assasnnate  the  Eling,  and  there  the  prisoner,  among 
kue  rest,  did  agree  it  should  be  done  so  and  so.  It  is  admitted 
the  prisoner  was  there ;  but,  say  they,  if  you  only  prove  that 
he  sate  by  while  there  was  a  general  discourse  of  such  a 
matter,  but  do  not  prove  that  he  said  or  did  anything  ex- 
pressing his  assent,  that  will  not  amount  to  a  proof  of  the 
overt  act  laid ;  and  yet,  if  we  go  about  to  prove  further  any 
act  done  that  manifests  his  assent,  then  they  say,  you  go  too 
far,  and  prove  an  overt  act  that  is  not  mentioned  in  the  indict- 
ment. Thus,  they  grant  the  agreement  is  a  sufficient  overt 
act,  but  object,  that  being  present  merely  is  not  a  sufficient 
proof  of  his  agreement :  then  when  we  go  to  make  proof  of 
anything  that  is  a  sufficient  proof  of  his  agreement,  they  tell 
us  it  is  not  proper  upon  this  act  of  Parliament,  because  not 
laid  in  the  indictment,  though  his  agreement  be  laid  in  the 
indictment :  and  so  they  would  amuse  us,  rather  than  make 
any  solid  objection  to  our  evidence.  This  doctrine  is  certainly 
very  odd,  my  Lord,  and  we  doubt  not  will  have  little  weight 
with  the  Court  or  the  jury"  (z). 

Holt  held  the  evidence  admissible,  and  proceeded  thus : 

(«)  Stote  Trialfl,  vol.  13,  p.  219. 
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''Then,  gentlemen,  as  to  this  matter  which  they  have 
objected,  that  this  list  given  on  the  day  of  the  intended 
assassination  ought  not  to  be  allowed  as  evidence  to  prove  the 
treason,  because  it  is  not  specially  laid  in  the  indictment,  bat 
is,  by  the  late  act  of  Parliament,  excluded  from  being  proved 
to  convict  the  prisoner;  now,  though  the  act  doth  exclude 
the  giving  in  evidence  of  any  overt  act  that  is  not  laid  in  the 
indictment,  yet  it  doth  not  exclude  such  evidence  as  is  proper 
and  fit  to  prove  the  overt  act  that  is  laid  in  the  indictment 
Therefore  the  question  is,  whether  this  giving  of  the  list  does 
not  prove  some  overt  act  that  is  alledged  in  the  indictment  ? 
There  is  in  the  indictment  an  agreement  laid  to  kill  the  King; 
and  if  that  be  proved,  that  is  an  overt  act  of  this  treason. 
Now  when  the  consent  and  agreement  of  Mr.  Rookwood  to 
that  design  is  proved,  surely  the  proof  of  his  giving  a  list  of 
men  is  a  further  proof  that  he  did  agree  to  it,  and  then  it  is 
very  proper  to  be  given  in  evidence ;  for  if,  by  the  new  statute, 
no  one  act  can  be  given  in  evidence  to  prove  anoth<er,  then 
must  not  only  the  overt  act,  but  also  the  evidence  of  that  act, 
be  expressed  in  the  indictment 

"  Gentlemen,  you  have  heard  the  witnesses  what  they  say 
coQceming  this  matter.  In  the  first  place,  if  you  do  believe 
that  there  was  such  consults  and  meetings,  where  this  intended 
assassination  of  the  King  was  debated  and  resolved  upon,  and 
that  Mr.  Rookwood  was  present  and  did  agree  to  it,  that  is  an 
overt  act  And  again,  if  you  are  satisfied  that  there  was  an 
agreement  to  prepare  and  provide  a  number  of  men  to  set 
upon  the  King  and  his  guards,  in  the  manner  you  have  heard, 
and  be  was  concerned  in  makiog  this  provision,  and  was  to 
have  a  post,  and  command  a  party  in  that  attack, — that  is  a 
further  proof  of  that  consent  and  agreement  that  is  laid  in  the 
indictment. 

'^  Gentlemen,  I  must  leave  it  to  you,  upon  the  evidence 
that  you  have  heard.  Kyou  are  satisfied,  upon  the  testimony 
of  these  two  witnesses  that  have  been  produced,  that  Mr. 
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Rookwood  is  guilty  of  this  treason  of  which  he  is  indicted,  in 
compassing  and  imagining  the  death  of  the  King,  then  you 
will  find  him  guilty.  If  you  are  not  satisfied  that  he  is  guilty, 
you  will  acquit  him"  (a). 

The  prisoners  were  found  guilty. 

In  the  case  of  Sir  William  Parkyns,  Holt  gave  another  sign 
of  the  unhappy  narrowness  which,  though  it  may  be  excused 
by  his  study  of  the  law,  of  which  he  was  so  great  a  master, 
and  although  it  was  in  his  case  consistent  with  masculine 
sense  and  an  undeviating  wish  to  do  right,  is  nevertheless  a 
proof  that,  owing  to  our  unhappy  institutions,  it  by  no  means 
follows  that  a  great  judge  should  be  a  great  man. 

Parkyns  desired  he  might  have  counsel : 

Parkyns. — "  My  Lord,  there  is  a  new  act  of  Parliament 
that  is  lately  made,  which  allows  counsel" 

L.  C.  J, — '*  But  that  does  not  commence  yet,  Sir  William." 

Parkyns. — "  My  Lord,  it  wants  but  one  day." 

Z.  C  •/! — ^'That  is  as  much  as  if  it  were  a  much  longer 
time ;  for  we  are  to  proceed  according  to  what  the  law  is,  and 
not  what  it  will  be." 

Parkyna. — **  But  it  is  declarative  of  the  common  law,  because 
it  says  it  was  always  just  and  reasonable." 

L.  C.  J, — "  We  cannot  alter  the  law  till  law-makers  do  it." 

Parkyns. — '^  Will  your  Lordship  be  pleased  to  let  it  be 
read?" 

Lh  C.  J. — Ay,  if  you  have  a  mind  to  it,  it  shall  be  read." 

Parkyns. — "  Yes,  if  your  Lordship  pleases." 

L.  C.  J.—"  Read  it." 

Clerk  of  Arraigns  reads. — "  An  Act  for  regulating  of  Trials 
in  Cases  of  Treason  and  Misprision  of  Treason  [7  Wm.  and 
Mary,  cap.  3]." 

**  All  the  first  paragraph  of  the  new  act  was  read." 

L.  C.  J. — "  Look  ye.  Sir  William  Parkyns,  this  law  has  not 

(a)  State  Trials,  vol.  13,  p.  221. 
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taken  any  effect  as  yet;  but  the  law  stands  as  it  did  before  the 

making  of  the  act" 

Parkyns. — **  But,  my  Lord,  the  law  says  it  is  just  and 

reasonable  that  it  should  be  sa" 
L.  C.  J. — **  We  go  according  to  the  law  as  we  find  it  is." 
Parkynt. — *<And,  my  Lord,  what  is  just  and  reasonable 

to-morrow,  sure  is  just  and  reasonable  to-day." 


Zr.  C  J. — *' We  cannot  alter  the  law ;  we  are  bound  by  oar 
oaths  to  proceed  according  to  the  law  as  it  is  at  present" 

Parkyns. — '^Pnty,  my  Lord,  let  it  be  put  off  till  another 
day  then." 

i.  (7.  J. — "You  shew  no  reason  for  it 
The  act  of  Parliament  says  nothing  of  notice  of  trial ;  that 
still  continues  as  it  was  before ;  and  you  hare  had  very  conve- 
nient notice.     Go  on,  Mr.  Hardesty,  to  swear  the  jury"  (6). 

The  case  was  clearly  proved  against  the  prisoner;  but  every 
admirer  of  Lord  Holt  must  regret  that  the  request  of  the 
prisoner  was  refused. 

The  history  (c)  of  the  bill,  7  Wm.  3,  c.  3,  illustrates  the 
selfishness  of  the  Parliament  of  that  day : — 

"The  bill  did  not  come  to  the  royal  assent  during  the 
session  it  was  brought  into  Parliament ;  for  the  clause  which 
requireth  that  all  the  peers  shall  be  summoned  upon  a  trial  of 
a  peer  for  treason  or  misprision  of  treason,  a  provision  founded 
in  sound  sense  and  strict  justice,  was  added  by  the  Lords ; 
and  the  bill,  with  that  amendment,  sent  back  to  the  Commons, 
who  disagreed  to  the  amendment ;  and  so  the  bill  dropped  for 
that  session. 

"  In  a  subsequent  session  the  Conunons  sent  up  their  own 
bill  again,  and  the  Lords  added  their  clause,  which,  saith  the 
historian,  was  not  easily  carried ;  for  those  who  wished  well  to 
the  bill  looked  on  this  as  a  device  to  lose  it,  as  no  doubt  U  toas^ 

(b)  State  Trials,  vol.  13,  p.  72. 

(c)  Foster's  Crown  Law. 
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and  therefore  opposed  it;  but,  contrary  to  the  hopes  of  the 
Court,  the  Commons  were  so  desirous  of  the  bill,  that  when 
it  came  to  them  they  agreed  to  the  clause.  And  so  the  bill 
passed,  and  had  the  royal  assent"  (c). 

Sir  John  Fenwick,  who  had  engaged  in  the  plot,  was  seized 
under  the  name  of  Thomas  Ward  at  New  Romney,  in  Kent, 
and  thence  brought  to  London,  and  committed  to  Newgate. 
He  wrote  a  letter  to  his  wife,  Lady  Mary  Fenwick,  while  in 
the  Tower,  containing  the  most  conclusive  and  unequivocal 
evidence  of  his  guilt  Great  elBPorts  were  used  to  save  hb  life ; 
firet,  by  negotiation  with  the  King,  to  whom  he  offered  to 
make  important  discoveries,  and  afterwards  by  bribing  the 
witnesses  against  him  to  abscond.  His  wife  began  with 
Captain  Porter,  who  contrived  that  witnesses  should  be  placed 
to  overhear  what  she  sud;  and  that  scheme  was  defeated. 
The  other  witness  was  Mr.  Cardell  Goodman.  He  was  a 
man  of  bad  or  rather  infamous  character,  and  if  he  had  been 
examined,  it  would  have  appeared  that  his  evidence  was  not 
much  to  be  relied  upon.  However,  he  was  induced  to  leave 
England;  and  if  Fenwick's  trial  had  been  brought  on  after 
his  departure, — as  the  law  required  two  witnesses,  he  must 
have  been  acquitted.  Fenwick  had  accused  Admiral  Russell, 
a  profligate  and  ill  tempered  man,  and  others  of  the  Whigs,  of 
treasonable  practices.  He  was  called  before  the  House  of 
Commons,  and  his  evidence  appeared  to  that  assembly  so 
unsatisfactory,  that  it  was  resolved  to  pass  a  bill  of  attainder 
against  him.     Counsel  accordingly  were  heard,  and  witnesses 

(c)  It  was  on  the  occasion  of  this  bill  that  Lord  Shaftesbury,  the  most 
elegant  of  English  writers,  turned  a  momentary  confusion  to  such  good 
effect.  He  was  then  Lord  Ashley,  and  a  zealous  supporter  of  the  biU,  in 
behalf  of  which  he  rose  to  address  the  House  of  Commons.  For  a  moment 
he  lost  his  recdlection,  when  the  House  loudly  calling  upon  him  to  go 
on,  he  thus  proceeded :  "  If  I,  Sir,  who  rise  only  to  give  my  opinion  on 
the  bill  now  depending,  am  so  confounded,  that  I  am  unable  to  express 
the  least  part  of  what  I  intended  to  say,  what  must  the  condition  of  that 
man  be,  who,  without  any  assistance,  is  pleading  for  hu  life  ?" 
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summoQed  before  the  House  to  support  this  method  of  pro- 
ceeding; and  Sir  John  Fenwick  was  allowed  counsel  to 
address  the  House  against  it  Captain  Porter  gave  evidence, 
and  when  the  counsel  for  the  biU  proceeded  to  question  him 
as  to  one  Clancy's  tampering  with  Groodman,  the  evidence 
was  resisted  by  ISr  Thomas  and  Sir  Bartholomew  Shower, 
the  counsel  for  the  prisoner.  It  was  proposed  to  shew  that 
Lady  Mary  Fenwick  had  induced  Goodman,  the  other  witnessy 
to  abscond :  '^  The  use  we  make  of  this  is,  to  let  us  in  to  read 
what  Goodman  has  sworn  to  give  an  account  of  in  his  exami- 
nation." Here  the  tone  of  the  discussion  reminds  the  reader 
of  that  on  the  trial  of  Hastings;  the  one  side  contending  that 
Parliament  was  to  be  restrained  by  the  rules  adopted  in  the 
Courts  of  law;  the  more  enlightened  and  liberal  members 
contending,  that  Parliament  could  not  be  looked  upon  in  the 
light  of  a  jury,  that  the  precautions  requisite  perhaps  to  pre- 
vent fiumers  from  being  misled  were  not  essential  to  a  body 
of  educated  men,  and  that  the  object  was  to  discover  the 
truth,  whether  or  not  a  member  could  satisfy  his  conscience, 
beyond  all  reasonable  doubt,  that  Fenwick  had  committed 
treason.  Mr.  Howe  said,  ^'  We  are  not  tied  to  the  forms  of 
inferior  (/Ourts,  but  we  are  tied  to  that  which  was  the  ground 
of  them,  and  that  is,  right  reason  and  true  sense."  Sir  John 
Hawles,  Solicitor  General,  said  with  great  reason,  '<  It  is  one 
thing  when  a  man  is  to  be  tried  with  a  jury,  and  another  thing 
when  a  man  is  tried  before  judges.  A  jury  may  be  so  swayed 
and  possessed  by  it  that  it  may  not  be  ^  for  them  to  hear  it 
But  look  into  the  Court  of  Chancery ;  and  there  depositions, 
if  one  side  say  they  are  evidence,  and  the  other  say  they  are 
not,  are  every  day  admitted ;  and  the  rule  is,  that  it  is  sooner 
dispatched  by  hearing  of  it  than  not  You  do  not  sit  heie  as 
a  jury,  but  as  judges,  and  will  consider  how  far  the  actions  of 
a  wife  shall  concern  her  husband ;  you  will  do  the  prisoner 
right,  and  yourselves  right,  if  you  will  hear  them"  (c). 

(c)  State  Trials,  vol.  13,  p.  5S4, 


LAW  OF   EVIDENCE.  477 

The  House  divided  on  the  question,  and  the  evidence  was 
received. 

The  deposition  of  Goodman  before  the  Council  was  then 
tendered,  and  opposed.  A  warm  debate  arose.  The  Chan- 
cellor of  the  Exchequer  (Montague)  said : 

^'  I  would  have  this  paper  read ;  not  because  it  would  supply 
the  place  of  a  witness;  no,  but  because  you  see  he  hath  been 
indicted  by  the  evidence  of  Goodman  and  Porter,  and  the 
first  is  withdrawn;  and  by  whose  means  you  have  heard: 
and  I  would  know,  whether  Goodman's  evidence  did  amount 
to  accuse  him  of  the  same?  I  do  say,  in  your  power  of 
judging,  you  are  not  constrained  to  the  rules  of  Westminster 
Hall ;  and  I  would  say  that,  for  your  constitution,  the  Courts 
of  Westminster  Hall  are  to  be  governed  by  the  letter  of  the 
law :  but  there  is  lodged  in  the  legislative  a  power  to  judge 
those  crimes  that  are  sheltered  behind  the  law ;  and,  I  believe, 
if  the  several  attainders  were  examined,  there  was  never  any 
attainder  that  went  upon  a  more  just  proceeding  than  this. 
I  take  the  crime  to  be,  a  plot  with  your  enemies  to  bring  in  a 
foreign  power ;  and  as  if  that  wa9  not  sufficient,  he  hath  made 
a  false  and  scandalous  confession,  to  bring  a  distrust  and 
jealousy  among  the  King  and  hb  people ;  and  he  hath  dallied 
and  giuned  so  much  time,  as  he  hath  had  opportunity  to 
comipt  one  of  the  witnesses :  and,  therefore,  it  would  be  hard 
if  no  law  should  reach  him.  It  is  said,  why  did  not  you  keep 
the  witness?  It  would  be  hard,  after  a  person  hath  made  a 
confession  for  the  good  of  the  kingdom,  that  he  should  be 
always  kept  in  irons.  We  are  debating  of  the  bill,  while  we 
are  now  only  .purely  to  see  what  is  in  this  paper.  I  should 
not  have  oiFered  to  have  made  use  of  this  as  a  second  witness ; 
but  the  being  an  affidavit  or  not,  is  not  material  in  this  point : 
the  Commons  proceed  upon  impeachments  without  affidavits. 
It  is  offered  as  evidence,  that  Goodman  was  a  witness  against 
him  [you  have  had  proof  of] ;  and  that  he  hath  been  tampered 
with  to  withdraw  by  the  friends  of  this  gentleman.    I  do  think 
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we  have  gone  mcMre  biAj  and  eqoallj  to  woric,  than  upon  any 
of  the  records  of  attainder  in  yoor  joomala''  (if). 

The  evidence  was  admitted,  and  the  bill  was  passed, — but 
bj  diminishing  majorities.  Burnet  spoke  in  its  fiiToor;  and 
in  his  MemoiiB  he  has  told  as,  with  great  tmth,  that  ''the 
object  of  the  bill  (7  Wm.  3)  was  to  make  men  as  safe  in  all 
treasonable  oonspinftnes  and  practices  as  possiUe.'*  Undoubt- 
edly he  was  right. 

The  evil  of  the  law  requiring  two  witnesses  in  a  case  of 
treason  could  hardly  be  demonstrated  more  clearly  than  by 
the  proceedings  in  the  case  of  Sir  John  Fenwii^.  Proscription 
was  employed,  because  the  Legislature  had  made  justice  un- 
attainable. If  a  single  witness  had  proved  that  Sir  John 
Fenwick  had  picked  King  ^lliam's  pocket.  Sir  John  would 
have  been  hanged ;  but  if  a  ringle  witness  proved  that  he  had 
shot  the  Kin^  he  must  have  escaped  with  impunity.  But 
this  law  was  extremely  convenient  to  the  traitors  and  hirelings 
by  whom  that  great  man  was  surrounded :  und^  it,  so  long 
as  he  employed  one  single  emissary,  Churehill  might  continue 
in  full  security  to  inform  the  French  monarch  of  the  intended 
attack  of  the  English  fleet,  and  thereby  cause  the  lives  of  his 
brave  countiymen  to  be  wantonly  flung  away.  The  perfidious 
and  sullen  Russell  might  tell  James  to  what  point  his  intense 
selfishness  would  allow  him  to  go  in  treason  to  his  Sovereign 
and  his  country.  Every  minister  might  carry  on  his  separate 
correspondence  with  the  exited  Court  No  wonder  then  that 
this  absurd  rule  has  remained  almost  up  to  the  present  hour 
unaltered,  and  that  an  occasional  remedy  should  be  sought  for 
its  evils^  in  a  particular  act  finamed  for  a  particular  occasion. 
If  I  wanted  to  prove  what  almost  every  line  of  the  five  thou- 
sand eight  hundred  and  forQr-six  statutes  (e)  passed  since  the 

(d)  State  Trials,  vol.  13,  p.  604. 

(e)  Tet  such  is  the  practical  wisdom  of  this  fx>iinti7,  that  judges 
gravel  J,  and  in  full  Court,  say,  that  in  this  happj  country  *' every  one  is 
supposed  to  know  the  law  !**    No  human  industry  would  enable  any  ten 
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year  1800  but  too  plainly  attests,  the  complete  and  incorrigible 
incapacity  of  the  English  (an  incapacity  which  is  the  effect  as 
well  as  the  cause  of  our  shocking  laws)  for  l^islation^  I  would 
appeal  to  no  proof  more  in&llible  and  conclusive  than  the 
numerous  laws  made  for  a  particular  emergency,  and  that 
alone,  without  reflection  on  the  past,  and  without  foresight  for 
•the  future.  Thus,  in  the  case  we  are  considering,  the  con- 
spiracy was  unquestionable.  The  indignation  of  the  country 
was  thoroughly  awakened:  something  was  to  be  done. 
Admiral  Russell,  one  of  the  traitors,  whose  disgraceful  pro* 
ceedings  Fenwick  had  disclosed^  brings  forward  a  bill  to  cut 
off  Fenwick's  head,  while  the  same  identical  loophole,  through 
which  Fenwick  would  have  escaped,  but  for  this  temporary 
barrier,  is  left,  after  the  present  danger  is  provided  for,  wide 
open  for  the  benefit  of  all  future  traitors. 

While  considering  this  beneficial  act,  it  may  be  well  to 
notice  the  10th  and  11th  sections,  which  make  provision  for  a 
more  equal  trial  of  those  entitled  to  the  privilege  of  peerage; 
and  here,  again,  useful  as  the  change  required  was,  and  loudly 
called  for,  by  the  principles  of  natural  justice,  abundant  evi* 
dence  is  furnished  of  the  confusion  and  narrowness,  which 
seem,  by  a  sort  of  destiny,  inseparable  from  any  measure  re- 
commended by  those  versed  in  the  study  of  English  law. 
The  evil  recited  in  the  statute  is,  ^^  That  in  the  trial  of  a  peer 
or  a  peeress,  the  major  vote  is  suflBcient  for  condemnation  or 
acquittal;;  whereas,  in  the  trial  of  a  commoner,  a  jury  must 

men,  if  their  liyes  were  prolonged  to  twice  the  usual  date,  to  master  a 
tenth  part  of  it.  Enow  the  law !  which  is  in  the  breast  of  the  judges, 
and  which  varies  with  the  receptacle  in  which  it  is  deposited.  Does  any 
one  suppose  that  the  common  law  in  the  bosom  of  even  modem  judges, 
founded  on  Siderfin  and  Keble,  b  the  same  as  the  common  law  in  the 
bosom  of  Lord  Mansfield,  the  only  great  jurist  who  has  eyer  presided 
in  a  Court  of  English  law,  who  said,  we  do  not  sit  here  to  quote  the  law 
of  Siderfin  and  Keble  ?  Know  the  law  I  which  the  judges  themselves  are 
supposed,  on  many  occasions,  not  to  have  known ;  as  the  form  of  a  writ  of 
error  from  one  Court  to  another  shews,  which  runs  thus :  Whereas  in  such 
a  judgment  of  such  judges,  "  manifest  error  hath  intervened.*^ 
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agree  in  their  verdict**  Would  not  any  one  who  read  this 
recital  suppose  that  the  fidlowing  dauses  of  the  act  removed 
the  evil  insisted  upon  as  the  cause  of  the  statute?  Is  it  con- 
ceivable, even  after  all  our  experience  of  the  Cokes  and 
HobartSy  that  the  evil  complained  of,  if  evil  it  be,  should  be 
left  unnoticed  and  untouched  ?  So,  however,  it  is ;  a  migority 
which,  however,  must  be,  as  it  was  then,  a  majority  of  twelve 
to  convict,  is  still  sufficient;  and  a  peer  has  no  right  to  chal- 
lenge any  one  of  his  peers.  Thus,  in  this  country,  where  the 
object  of  judicial  inquiry  is  supposed  to  be  truth,  either  we 
must  suppose  that  the  Sovereign,  by  calling  a  commoner  to 
the  peerage,  does  not  only  vary  his  condition  in  society,  but 
completely  alters  his  intellectual  fiiculties,  and  makes  it  requi- 
site for  him  to  pursue  a  totaDy  dijBerent  course  in  the  investi- 
gation of  truth — a  doctrine  which,  if  applied  to  other  branches 
of  human  inquiry,  would  lead  to  curious  inferences,  and  to  results 
for  which,  if  real,  a  peerage  would  be  a  poor  compensation  ;  or, 
we  must  allow,  that  the  present  condition  of  our  law,  which 
enforces  one  system  of  investigadon  in  the  case  of  a  peer,  and 
another  in  the  case  of  a  commoner,  is  in  keeping  with  many 
other  of  our  institutions,  worthy  of  the  authors  of  our  law  and 
disgraceful  to  the  inhabitants  of  a  civilized  community.  The 
real  mischief  however,  cautiously  passed  over  in  the  act  was, 
that  in  the  trial  of  a  peer  in  the  Court  of  the  High  Steward, 
the  peers  tried  were  returned  at  the  nomination  of  the  GBgh 
Steward,  as  has  already  been  pointed  out  Thb  evil  was  anni- 
hilated by  the  clause,  which  provides,  ^'that  all  the  peers 
having  right  to  sit  and  vote  in  Parliament  shall  be  summoned, 
twenty  days  before  the  trial,  to  sit  and  vote  at  such  trial ;  and 
every  peer  so  summoned,  and  appearing,  shall  vote  in  the  trial 
of  such  peer." 

It  is  another  proof  of  the  tardy  progress  of  sense  and  justice 
among  us,  that  though,  as  has  been  seen,  counsel  were  allowed 
to  prisoners  to  manage  their  whole  defence,  which  the  ^'com- 
mon law,^  a  phrase  that  is  an  euphemism  for  the  barbarity 


LAW   OF   EVIDENCE.  481 

and  corraptioa  of  our  judges,  with  whose  will  it  is  precisely 
synonymoasy  refused  them ;  yet  that  the  case  of  an  impeach* 
ment  is>  and  was,  till  the  twentieth  of  George  the  Third, 
expressly  excluded  from  the  benefit  of  this  righteous  permis^ 
sion.  Why  a  man  struggling  against  the  Commons  of  Great 
Britain  on  a  capital  charge  should  not  have  counsel,  the 
admirers  of  decisions  in  the  Exchequer  probably  can  tell ; 
but  such  was  the  law,  and  this  privilege  was  refused  to  Lord 
Winton  and  Lord  Lovat,  who  were  impeached  by  the  House  of 
Commons,  attacked  by  the  ablest  lawyers  in  England,  and 
found  guilty.  So  cautious  were  the  framers  of  our  laws,  lest 
the  confused,  fiintastical,  and  inconsistent  notions,  which  it  was 
their  object  to  encourage,  should  receive  any  more  serious 
interruption,  than  a  concession  to  the  will  of  a  slowly  improv- 
ing people,  made  absolutely  necessary  (e).  Some  absurdities 
they  sacrificed,  but  it  was  to  preserve  the  rest 

A  striking  instance  of  the  inveterate  habit  of  the  judges,  in 
assuming  the  province  of  legislation,  occurs  in  the  interpreta- 
tion given  to  this  act  It  was  provided,  that  if  the  prisoner 
would  avail  himself  of  any  defect  in  the  indictment  by  mis- 
writing,  mis-spelling,  or  improper  Latin  (why  was  justice  to  be 
made  a  mockery  by  such  objection?)  he  was  to  take  his 
exceptions  before  **  evidence  given  in  open  Court^  But  though 
these  are  the  words  of  the  act,  the  judges  substituted  for  them 
other  words  of  a  different  signification,  and  held  that  the 
exception  must  be  taken  ^'  before  plea  pleaded;"  and,  therefore, 
if  the  exception  was  taken  after  the  plea,  and  before  the 
evidence  given  in  the  very  words  of  the  act,  it  could  not  be 
received, — that  is,  the  judges  altered  the  law  made  by  King, 
Lords,  and  Commons,  and  put,  as  their  predecessors  in  the 
days  of  the  Plantagenets  and  Tudors  had  done,  another  in  its 
stead.     And  here  it  may  be  convenient  to  mention  another 


(«)  **  Ineque  leonum 
Vincla  recusantum.** 
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flagrant  proof  of  legislative  incapacity;  I  mean  the  llthdaose 
of  the  2l8t  chapter  of  the  I  Anne. 

By  this  statute  [which  did  not  take  place  till  after  the 
decease  of  the  late  Pretender]  all  persons  indicted  fiyr  higb 
treason  or  misprision  thereof  shall  have  not  only  a  copy  of  the 
indictment,  but  a  list  of  all  the  witnesses  to  be  prodaced,  sad 
of  the  jurors  impannelled,  with  their  profesmons  and  places  of 
abode,  delivered  to  him  ten  days  before  the  trial,  and  in  the 
presence  of  two  witnesses,  the  better  to  prepare  him  to  make 
his  challenges  and  defence  (/)• 

The  act  in  which  this  clause  is  inserted,  is  entitled  an 
Act  for  Improving  the  Union  of  the  two  Kingdoms.  If 
the  provisions  in  the  clause  are  righteous,  can  the  life 
or  death  of  the  Pretender  affect  them?  why,  if  they  are  ooa- 
ducive  to  a  fair  investigation  of  uncertain  &cts^  should  thej 
not  be  employed,  when  the  fact  inquired  into  is,  whether  or 
not  the  person  accused  has  conspired  in  favour  of  the  Pre- 
tender? In  the  history  of  any  other  country  such  a  provision 
would  appear  strange,  and  would  require  some  singular  acd- 
dent  to  account  for  it  Among  us,  on  the  contraiy,  it  is  the 
child  of  many  precedents,  and  the  parent  of  many  more^ 

Although  the  statute  of  King  William  required  two  wit- 
nesses to  each  treason,  yet  a  collateral  &ct  might,  it  was  held, 
be  proved  by  one.  This  distinction  between  the  proof  of  the 
overt  acts  charged  and  the  collateral  &ct8,  was  taken  by  Lord 
Holt  in  the  case  of  Captain  Vaughan.  The  treason  chaiged 
against  him,  of  making  war  on  the  high  seas  against  EIngland 
was  clearly  proved  by  two  witnesses.  But  Vaughan  insisted 
that  he  was  not  a  bom  subject  of  the  English  Crown,  and 
called  witnesses  to  prove  that  he  was  bom  in  the  dominions  of 
the  French  King,  from  whom  he  had  a  commission.  The 
counsel  for  the  Crown  called  witnesses  to  prove  him  bom  in 
Ireland,  and  when  Vaughan's  counsel  insisted  that  there  was 
but  one  witness  to  that  fact.  Holt  said,  "  That  (the  place  of 

(/)  Bl.  Com.  yd.  4,  p.  351. 
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birth)  is  no  overt  act ;  if  there  be  one  witness  to  that  it  is 
enooghj  there  need  not  be  two  witnesses  to  prove  him  a  subject." 

In  Vaughan's  case,  where  one  of  the  Crown  witnesses 
alluded  to  a  letter.  Holt  interrupted  him  immediately. 

L.  C.  J:— «  Where  is  that  letter?" 

WUness. — "  I  have  it  not  here." 

Lh  C.  J, — **  Give  not  evidence  of  a  letter,  without  the  letter 
were  here ;  it  ought  to  have  been  produced." 

In  this  case  evidence  of  particular  &cts  was  allowed  to 
impeach  the  character  of  a  witness — Creagh.  In  order  to  shew 
that  he  was  unworthy  of  belief,  his  brother  was  called,  who 
proved  that  he  had  robbed  him  of  money,  and  threatened  him 
with  a  criminal  prosecution.  No  objection  was  made  to  this 
evidence,  though  its  admission  seems  hardly  consistent  with 
the  rule  laid  down  by  Holt  himself,  in  Charnock's  case. 

Another  point  of  evidence  arising  from  the  new  statute,  was 
much  discussed  in  Vaughan's  case.  The  overt  act  chaiged 
against  him  as  a  proof  of  levying  war,  and  adhering  to  the 
Eang^s  enemies,  was  his  cruising  in  a  ship  called  the  Loyal 
Clancarty.  The  counsel  for  the  Crown  offered  evidence  of 
hostile  acts  committed  in  another  boat:  this  was  objected  to. 

Holt  said,  **The  force  of  the  objection  lies  in  this,  to  say  a 
man  levied  war,  or  adhered  to  the  King's  enemies,  is  no  good 
indictment,  but  it  is  necessary  to  allege  in  what  manner  he 
levied  war,  or  adhered  to  the  King's  enemies." 

Solicitor  General  (Hawles). — "  Then  we  must  put  all  our 
evidence  into  the  indictment." 

L.  C.J. — <*  Consider:  if  it  be  not  a  good  indictment  without 
alleging  particular  acts,  then  it  necessarily  follows,  that  if  par- 
ticular acts  are  alleged,  and  you  do  not  prove  them,  as  is 
alleged,  you  have  fiuled  in  the  indictment,  and  so  his  objection 
will  lie  hard  upon  you." 

The  act  was  read. 

SoU. — ^  Tou  may  give  evidence  of  an  overt  act,  that  is  not 
in  the  indictment,  if  it  conduce  to  prove  one  that  is  in  it 

I  1  2 
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You  cannot  gi?e  evidence  of  a  distinct  act,  that  has  no  relation 
to  the  overt  act  mentioned  in  the  indictment,  though  it  shall 
conduce  to  prove  the  same  species  of  treason." 

The  counsel  for  the  Crown  ai]gued,  that  they  might  give  in 
evidence  other  acts  in  other  ships. 

Holt — ''  I  cannot  agree  to  that Because  a  man 

has  a  design  to  commit  a  depredation  on  the  King's  subjects 
in  one  ship,  does  that  prove  he  meant  to  do  it  in  another? 
Go  on,  and  shew  what  he  did  in  the  Clancarty." 

The  evidence,  that  the  prisoner  had  gone  cruising  in  the 
Custom  House  barge,  was  then  rejected.  I  quote  the  com- 
mentary of  the  wise,  learned,  and  humane  Foster,  on  this 
decision : 

'^  The  rule  of  rejecting  all  manner  of  evidence  in  criminal 
prosecutions  that  is  foreign  to  the  point  in  issue,  is  founded  on 
sound  sense  and  common  justice.  For  no  man  is  bound  at 
the  peril  of  life  or  liberty,  fortune  or  reputation,  to  answer  at 
once,  and  unprepared,  for  every  action  of  his  life.  Few,  even 
of  the  best  of  men,  would  choose  to  be  put  to  it.  And  had 
not  those  concerned  in  state  prosecutions,  out  of  their  zeal  for 
the  publick  service,  sometimes  stepped  over  this  rule  in  the 
case  of  treasons,  it  would,  perhaps,  have  been  needless  to  have 
made  an  express  provision  against  it  in  that  case." 

The  progress  of  the  Work  has  now  brought  me  to  a  period 
when  one  of  the  foulest  stains  in  our  judicial  proceedings 
was,  by  a  tardy  and  reluctant  exertion  of  reason,  at  length 
obliterated. 

Among  the  many  acts  of  flagrant  iniquity  established  by 
the  judges,  and  revered  by  the  English,  under  the  name  of  the 
common  law,  perhaps,  the  most  perfectly  tyrannical  and 
oppressive,  was  the  regulation,  that  witnesses  in  behalf  of  the 
prisoner  should  not  be  sworn.  For  this  abominable  injustice, 
Ix)rd  Coke,  who,  as  advocate  and  as  judge,  invariably  enforced, 
and,  as  legislator,  never  attempted  to  amend  it,  declares  there 
was  not  so  much  as  a  '^  scintilla  juris."    It  was  a  direct  violation 
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of  natural  right  committed  by  the  judges,  and  followed  im- 
plicitly because  it  was  a  precedent  The  House  of  Commons 
indeed,  when  felonies  committed  by  Englishmen  in  Scotland 
were  ordered  to  be  tried  in  one  of  the  three  northern  counties, 
against  the  efforts  of  the  Lords  and  the  Crown,  carried  a 
provision,  that  the  witnesses  for  the  prisoner  should  be 
examined  upon  oath.  This  was  in  the  year  1607.  Yet  with 
an  infatuation,  which  will  surprise  no  one  who  has  studied  the 
history  of  the  reformation  of  admitted  abuses  in  this  country, 
the  old  absurd  law  was  allowed  to  prevail  in  the  case  of  all 
persons  Tiot  tried  for  a  felony  committed  in  Scotland,  or  in  one 
of  the  three  northern  counties,  formally  stigmatized  as  it  was 
by  an  act  of  the  Legislature :  nor  was  it  until  the  first  year  of 
Queen  Anne's  reign,  that  a  practice  so  repugnant  to  the  com* 
mon  instincts  of  social  creatures,  was,  notwithstanding  the 
judges,  abolished;  and  it  was  provided,  that  all  witnesses  for  a 
prisoner,  as  well  as  those  against  him,  should  be  examined 
upon  oath. 

Three  acts  were  passed, — the  5  Ann.  c.  18,  s.  4,  the  6  Ann. 
c.  35,  s.  19,  and  the  7  Ann.  c  20,  s.  18, — requiring  all  judg- 
ments, statutes,  and  recognizances,  binding  on  lands,  manors, 
and  hereditaments,  in  the  West  and  East  Ridings  of  York,  and 
in  Middlesex,  to  be  registered;  another  act  was  passed,  the 
8  Geo.  2,  c.  6,  s.  11,  establishing  the  same  law  for  the  North 
Riding,  and  there,  to  the  present  moment,  the  matter  rests, 
owing  to  the  fear  of  opposing  the  interest  of  solicitors  in  one 
class  of  those  who  now  are  our  legislators,  the  drivelling 
bigotry  of  another,  the  apathy  to  the  public  good  in  all. 
Nobody  can  exaggerate  the  absurdity  of  such  a  state  of  things, 
or  the  utter  incompetence  for  legislation  that  it  demonstrates. 
The  student  of  the  history  of  English  law  will  not  be  very 
prone  to  look  to  public  spirit  as  the  motive  of  any  statute ;  but 
it  is  surprising,  that  a  r^ard  to  their  own  interest  should  not 
have  taught  lawyers  the  importance  of  obliterating  such  an 
unequivocal  badge  of  their  selfishness  and  incapacity.  For  if 
the  measure  is  inexpedient,  if  the  universal  voice  of  all  legis* 
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lators,  if  the  practice  of  those  ancient  and  modem  states  who 
are,  and  have  been,  the  guides  of  Europe,  b  mistaken^  whj  is 
not  the  law  taken  away  from  those  countries  where  it  exists  ? 
If  a  man  travels  from  Middlesex  into  Kent,  or  from  Nor- 
thumberland into  Yorkshire,  do  the  methods  which  he  most 
employ  for  discovering  truth  vary?    Does  that  system  of 
preserving  evidence  and  ascertaining  truth,  which  is  valuable 
to  one  who  inherits  an  estate  in  Yorkshire,  become  insignificant 
to  the  same  man  if  he  inherits  one  in  Cumberland?   But  if  the 
measure  is  expedient,  why  do  you  allow  any  body  of  men,  for 
the  sake  of  their  own  vile  interest,  to  obstruct  a  law  which 
would  be  so  beneficial  to  the  community,  which  has  so  manifest 
a  tendency  to  expose  firaud,  and  to  prevent  litigation?    For 
the  same  reason,  it  will  be  said,  that  our  Legislature  have 
allowed  the  country  proctors   to   triumph  in  preventing  all 
improvement  of  the  Ecclesiastical  Court,  to  preside  in  which, 
at  this  moment,  a  bishop  may  select  the  most  servile  and 
incompetent  clergyman  (and  such  selections  have  been  very 
common)  in  his  diocese,  whose  ignorance  alone,  may  involve 
a  family  in  ruin:  for  the  same  reason  that  we  allow  the  most 
intricate  and  unnatural  system  of  conveyancing  that  has  ever 
existed  to  flourish  among  us :  for  the  same  reason  that  business 
is  conducted  as  it  is  before  Masters  in  Chancery;  that  what  is 
law  in  the  Queen^s  Bench,  is  not  law  in  the  Court  of  Chanceiy ; 
that  oral  evidence  is  used  in  one  Court,  and  written  evidence 
in  another :  for  the  same  reason  to  which  we  owe  the  New  Rules : 
for  the  same  reason  that,  hitherto,  the  project  of  a  Code,  (the 
want  of  which  is  the  cause  of  such  endless  misery),  taken  up 
by  law  reformers  when  out  of  office,  is  abandoned  by  them 
(as  a  question  not  significant  enough  to  risk  their  places  for) 
when  in  power:  for  the  same  reason  that  the  absurdities  of 
Henry  the  First's  time,  on  which  men's  lives  depended,  disgraced 
even  our  statute  book  in   the  time  of  Geoige  the   Fourth. 
This,  indeed,  is  an  intelligible  answer.     But  however  shallow 
the  judgment,  and  flippant  the  ignorance,  of  our  practical  men 
may  be,  the  authority  of  Cromwell  and  of  Hobbes,  (where 
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strong  sense  is  valued),  cannot  be  quite  overlooked.  Crom- 
well's opinion  has  been  already  cited.  Hobbes  remarks,  after 
alluding  to  the  passage  in  Lord  Coke's  Fourth  Institute,  where 
he  ascribes  the  increase  of  litigation  to  a  number  of  subordinate 
reasons,  and  passes  over  the  real  one  in  silence,  that  if  peace 
and  plenty  be  the  cause  of  such  evil,  it  can  only  be  removed  by 
war  and  heggBurj.  He  then  enumerates  the  pettifogging  tricks 
'*  of  those  who  have  learnt  the  art  of  cavilling  against  the  words 
of  a  statute,  the  variety  and  repugnance  of  judgments  at  com- 
mon law,"  and  thus  proceeds: — '^ Another,  and,  perhaps,  the 
greatest  cause  of  multitude  of  suits,  is  this:  thai  for  want  of 
registering  conveyances  of  land,  which  might  easily  be  done  in 
the  townships  where  the  lands  lie,  a  purchase  cannot  easily  be 
had  which  will  not  be  litigious"  (^).  Let  us,  however,  see 
whether  this  scheme  for  preserving  evidence  be  wild  and 
chimerical;  whether  it  have  any  other  fault,  than  that  of 
diminishing  the  business  of  some  solicitors;  whether  it  be 
contrary  even  to  '*  Precedent,  or  the  Cobimon  Law,"  that 
''Unknown  God,"  whom  the  English  so  devoutly  and  so 
**  ignorantly  worship." 

So  far  is  this  from  being  the  case,  that  to  make  all  transfers 
of  land  as  notorious  as  possible,  to  make  the  evidence  of  them 
as  simple  and  accessible  as  possible,  was  one  main  object  of 
our  earliest  institutions.  The  language  of  the  Book  of  Ruth, 
'<  And  all  the  people  that  were  in  the  gate  and  the  elders  said. 
We  are  witnesses ;"  and  of  Jeremiah, ''  I  took  the  evidence  of 
the  purchase,  both  that  which  was  sealed  according  to  law  and 
custom,  and  that  which  was  open,  and  gave  them  to  Baruch 
in  the  presence  of  the  witnesses  who  subscribed  the  book  of 
the  purchase,  before  all  the  Jews  that  sat  in  the  court  of  the 
prison," — exactly  describes  the  character  of  such  proceedings 
among  us.  From  the  making  of  Magna  Charta  to  the  Statute 
of  Uses,  our  history  of  this  branch  of  evidence  shews  one 
incessant  struggle  between  the  priests  and  lawyers  (who  were 

ig)  Hobbe8*8  Works,  fol.  ed.  p.  606. 
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frequently  priests)  on  the  one  side^  and  the  nation  on  the  other, 
— the  former  endeavouring  to  keep  the  sales  secret,  to  which  the 
latter  had  determined  to  give  publicity.  Magna  Charta  forbad  the 
gift  of  lands  to  any  religious  house.  To  evade  this,  the  lawyers 
su^ested,  first,  that  the  clergy  might  appropriate  lands  held 
under  them  at  a  nominal  rent ;  secondly,  that  the  secular  deigy 
were  not  included  in  the  statute.  Then  came  the  statute  of 
7  Edw.  1,  Statutum  de  Religiosis,  providing,  that  *^no  peison, 
religious,  or  other  whatsoever  he  be,  that  will  buy  or  sell  any  lands 
or  tenement,  or  under  colour  of  any  gift  or  lease,  or  by  any  other 
craft  or  engine,  will  presume  to  appropriate  to  himself  lands 
or  tenements,  whereby  such  lands  or  tenements  may  at^fudse 
came  into  mortmain^  To  evade  thb  statute  it  was  suggested, 
that  fictitious  suits  should  be  brought  against  those  who  wished 
to  bestow  their  lands  on  the  Church,  and  that  such  persona 
should  lose  their  lands  by  default  These  ^'  recoveries*  the 
judges,  worthy  predecessors  of  the  Gaudy s,  the  Cokes,  and 
Pophams,  adjudged  not  to  be  within  the  words  of  the  statute, 
— ^holding,  with  the  same  defiance  of  reason  which  has  distin- 
guished their  successors,  that  recoveries,  though  suffered  in 
fraudem  le^,  were  nevertheless  to  be  presumed  just  and 
lawful.  To  prevent  this  came  the  Statute  of  Westminster  the 
second,  which  enacts,  that  all  lands  so  conveyed  shall  be 
forfeited  to  the  Lord  Paramount  of  the  Fee.  Then  the 
lawyers  suggested  that  the  clergy  might  make  all  lands  near 
the  Church — churchyards,  and  that  they  might  purchase  lands, 
in  the  names  of  other  persons,  to  their  own  use.  The  statute 
15  Rich.  2,  c.  5,  prohibits  both  these  expedients  (A).  Then 
the  lawyers  advised  the  clergy  that  they  might  purchase  of 
others  in  "tnut"  for  themselves,  because  a  trust  was  not  an 
use.  Thus,  for  three  hundred  years,  the  fi:aud  of  priests  and 
lawyers  triumphed  over  every  expedient 

At  length,  a  bill  was  drawn  by  the  King^  counsel  in  Henry 

(A)  Ore  de  nouvelle  par  sotileymagmation,  et  par  art  et  engyn,  aucuns 
gents  de  religion,  parsons,  vickers,  et  autres  personnes  espiritiels,  aont 
cntres  en  diverses  terres  et  t^dments  a^joignans  Ik  leur  ^glise,  &c. 
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the  Eighth's  time,  for  transferring  trusts  and  uses  to  possession, 
and  was  passed  in  the  twentynseventh  year  of  his  reign.  The 
object  of  this  statute  was  to  make  transfers  of  land  public  and 
notorious. 

Feofiment  was  of  course  notorious. 

Four  years  after  this  a  statute  passed,  which  contributed  far 
more  to  the  happiness  of  England  than  Magna  Charta ; — that 
was  the  Act  for  the  Dissolution  of  Monasteries.  But  the 
lawyers  were  at  their  "dirty  work  again,"  contriving  how  they 
might  render  all  the  beneficial  provbions  of  the  Statute  of  Uses 
inoperative:  Parliament  was  on  its  guard  against  them.  A 
new  conveyance  might  be  introduced  by  way  of  Bargain  and 
Sale.  By  the  common  law,  bargain  and  sale  raised  an  use; 
but  the  conveyance  was  not  complete  without  actual  delivery 
of  possession  on  the  spot.  But  by  27  Hen.  8,  as  soon  as  the 
use  was  raised,  it  was  transferred  into  a  possession,  and  the 
conveyance  was  complete.  The  bargain  and  sale  might  be 
clandestine,  and  thus  the  object  of  the  Legislature  would  be 
defeated.  Now,  in  order  to  guard  against  this  evil.  Parlia- 
ment, by  a  short  statute,  enacted,  that  all  bargains  and  sale 
should  be  enrolled  (t). 

(t)  **  By  this  course  of  putting  lands  into  use,  there  were  many  incon- 
veniences, as  this  use,  which  grew  first  for  a  reasonable  c-ause,  namely,  to 
giYC  men  power  and  liberty  to  dispose  of  their  own,  was  turned  to  deceive 
many  of  their  just  and  reasonable  rights ;  as,  namely,  a  man  that  had 
cause  to  sue  for  his  land,  knew  not  against  whom  to  bring  his  action,  nor 
who  was  owner  of  it.  The  wife  was  defrauded  of  her  thirds ;  the  husband 
of  being  tenant  by  courtesy ;  the  lord  of  his  wardship,  relief,  heriot,  and 
escheat ;  the  creditor  of  his  extent  of  debt ;  the  poor  tenant  of  his  lease ; 
for  these  rights  and  duties  were  given  by  law  from  him  that  was  owner  of 
the  land,  and  none  other 

t(  Which  frauds,  nevertheless,  multiplying  daily,  in  the  end,  27  Hen.  8, 
the  Parliament,  pubposimg  to  takjb  awat  aix  thosb  uses,  and  reducing 
the  law  to  the  akcuht  fobm  of  conveying  of  lands  by  public  livery  of 
seisin,  fine,  and  recovery,  did  ordiun,  that  where  lands  were  put  in  trust 
or  use,  there  the  possession  and  estate  should  be  presently  carried  out 
of  the  friends  in  trust,  and  settled  and  invested  on  him  that  had  the 
uses,  for  such  term  and  time  as  he  had  the  use."  Bacon,  vol.  1,  p.  585, 
Reading  on  the  Statute  of  Uses. 
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But  the  lawyers,  by  the  invention  of  Lease  and  Release, 
which  the  judges  upheld  finom  the  mean,  sordid,  and  sinister  mo- 
tives which  have  so  often  induced  them  to  supersede  the  positive 
words  and  plain  intention  of  the  Legislature,  triumphed  over 
this  precaution ;  and  clandestine  conveyances,  invented  by  the 
abuse  of  one  statute  and  the  illusion  of  another,  have  prevailed 
down  to  our  own  time.  The  New  Rules,  interpreted  by  the 
Court  of  Exchequer,  were  not  more  fatal  to  a  cheap  and 
rational  administration  of  justice  in  one  branch  of  law,  than 
the  invention  of  lease  and  release,  and  the  ridiculous  decision, 
so  thoroughly  stamped  with  the  pettifogging  notions  of  our 
judges,  that  '^  an  use  could  not  be  limited  upon  an  use,"  were  to 
the  other ;  by  which  all  the  evils  that  the  statute  was  expressly 
intended  to  abolish  were  revived  again,  in  open  defiance  of 
the  Legislature,  and  the  separation  of  equity  and  common  law 
became  complete. 

Thus,  owing  to  the  corruption  and  imbecillity  of  our 
judges,  the  effect  of  this  statute,  which  might  have  contributed 
so  much  to  the  security  and  happiness  of  Englishmen,  was  to 
add  three  words  to  a  conveyance, — ^a  true  specimen  of  our 
jurisprudence  I  The  necessity  for  a  registry  of  titles  to  lands 
was  insisted  upon  in  a  remarkable  Pamphlet  by  Asgill,  who 
wrote  in  the  time  of  Queen  Anne.  His  Pamphlet  ends  by 
the  sketch  of  a  bill  (A)  for  that  purpose.     He  remarks,  that  if 

(k)  Preamble  of  AsgiU^s  biU  :— 

*'  Whereas  by  the  common  law  of  this  realm,  lands,  tenements,  and 
hereditaments  were  not  to  be  transferred  from  one  to  another,  bat  by 
solemn  liyerj  and  seisin,  or  matter  of  record. 

"  And  whereas  bj  the  statute  made  in  the  27th  year  of  the  reign  of 
King  Henry  the  Eighth,  intituled,  <  An  Act  concerning  Uses  and  Wills,' 
a  bargain  and  sale  did  become  a  compleat  conveyance  in  the  law,  whereby 
lands  and  tenements  might  be  transferr*d  from  one  to  another  in  a  clan- 
destine manner,  without  livery  and  seisin,  or  matter  of  record:  for 
prevention  whereof,  by  another  statute  made  in  the  27th  year  of  the  late 
King  Henry  the  Eighth,  *  For  Inrollment  of  Bargains  and  Sales,*  it  was 
enacted,  that  from  and  after  the  last  day  of  July,  which  should  be  and 
since  was  in  the  year  of  our  Lord,  no  manners,  lands,  tenements,  or  other 
hereditaments,  should  pass,  alter,  or  change  from  one  to  another,  whereby 
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the  cries  of  monks  and  friars  had  been  regarded,  we  had  never 
heard  of  the  dissolution  of  monasteries ;  and  if  the  clamours 
of  masters  of  requests,  escheators,  and  clerks  had  prevailed, 
the  Court  of  Wards  and  Liveries  would  have  been  standing  to 
this  day.  However,  it  is  clear,  I  think,  that  the  system  of 
conveyancing  which  now  prevails,  in  so  &r  at  least  as  secrecy 
is  concerned,  is  not  only  contrary  to  sound  policy,  and  to  the 
practice  of  all  enlightened  States,  but  to  the  manifest  intention 
of  our  own  tardy  Legislature ;  and  that  its  existence  is  solely 
owing  to  the  same  cause,  to  which  so  many  other  evils  are  to  be 
attributed  now,  and  to  which  so  many  of  the  most  dreadful 
calamities,  under  the  name  of  common  law,  that  the  English 
people  have  ever  suffered,  were  formerly  to  be  ascribed, — the 
unwarrantable  exercise  by  our  judges  of  a  power  altogether 
irresponsible,  for  which   they  are  generally  speaking,  of  all 

anj  estate  or  inheritance  of  freehold  should  be  made  or  take  effect  in  any 
person  or  persons,  or  any  use  thereof  to  be  made,  by  reason  only  of  any 
bargain  and  sale  thereof,  except  the  same  bargain  and  sale  were  made  by 
writing,  indented,  sealed,  and  inroll*d  in  one  of  the  King's  Courts  of 
Record  at  Westminster,  or  else  within  the  county  or  counties  where  the 
same  manners,  lands,  or  tenements  so  bargain*d  or  sold,  lie  or  be,  before 
the  Gustos  Botulorum,  and  two  justices  of  the  peace,  and  the  clerk  of  the 
peace  of  the  same  county  or  counties,  or  two  of  them  at  the  least,  whereof 
the  clerk  of  the  peace  to  be  one,  and  the  same  inrollment  to  be  had  or 
made  within  six  months  after  the  date  of  the  same  writings  indented. 

"  And  whereas  since  the  making  the  said  statutes,  of  late  years  there 
haye  been  several  inyentions  for  conveying  of  estates  of  inheritance  of 
freehold,  by  way  of  lease  and  release,  and  also  for  making  of  bargains  and 
sales  thereof  for  long  terms  of  years,  without  inroUment  of  such  con- 
veyances ;  both  which  are  a  manifest  abuse  of  the  said  Statute  concerning 
Uses  and  Wills,  and  an  evasion  of  the  said  Statute  for  Inrollments. 

**  And  whereat)  the  said  conveyances  by  lease  and  release,  and  bargains 
and  sales  for  long  terms  of  years,  being  clandestine  conveyances  to  be 
executed  anywhere,  and  invented  contrary  to  the  intent  and  meaning  of 
the  said  statutes,  and  all  the  antient  and  avowM  laws  and  customs  of  this 
realm,  are  now  of  late  years  become  the  most  usual  and  common  con- 
veyances for  conveying  of  freehold  lands,  whereby  several  frauds  and 
abuses  have  been  committed,  and  several  suits  and  contentions  have  risen 
thereupon,  to  the  manifest  hazarding  the  titles  of  the  freehold  lands  of 
this  kingdom,  and  the  dishonour  of  the  laws  thereof. 

"For  remedy,  ftc.** 
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men,  most  unfits  and  which  it  is  the  especial  object  of  all 
civilized  governments  to  take  care  that  they  shall  not  possess. 

In  establishing  a  system  for  ensuring  evideUbe  of  deeds  and 
wills,  the  language  of  a  Legislature  really  desirous  of  the 
public  good  is  this : — '*  I  will  take  care  that  there  is  in  every 
district,  of  a  certain  extent,  an  officer  appointed  by  govern- 
ment, whose  duty  it  shall  be  to  draw  up  your  wills  and 
contracts,  and  to  take  care  that  they  are  not  void  for  any  want 
of  formality. 

**  To  provide  for  such  exigencies  is  one  of  the  main  objects 
for  which  men  meet  together  in  society,  and  every  time  that 
an  honest  contract  is  declared  invalid,  or  a  genuine  will  is  set 
aside  for  want  of  form,  that  purpose  is  defeated  (/).  It  is  the 
duty  of  the  state  to  take  care  that  this  calamitv  shall  never 
hapU  if  the  means  which  it  furnishes  a«  employed  The 
officer,  I  appoint,  shall  preserve  a  record,  and  furnish  you  with 
copies,  which  shall  be  evidence  of  your  deeds ;  but  it  is  on 
condition  that  you  follow  the  injuctions  I  prescribe.  I  do  not, 
however,  compel  you  to  adopt  this  course.  Take  any  other 
means  you  may  think  proper  for  preserving  a  memorial  of 
your  contract,  if  the  contract  is  a  legal  one,  and  if  there  is  no 
reason  to  impute  fraud  to  the  parties  who  have  entered  into 
it,  it  may  be,  nevertheless,  enforced.  But  if  it  is  void  for  want 
of  form,  if  it  cannot  be  enforced  for  want  of  proo^  or  for  want 
of  the  character  which  compliance  with  my  rules  would  have 
given  to  it,  that  is  no  fault  of  mine.  If  the  copies  of  your 
contract  are  to  have  the  effect  of  originals,  it  must  be  on  the 
conditions  I  point  out  In  that  case  the  copy,  properly  at- 
tested and  sealed,  shall  be  an  authentic  act ;  but,  in  the  other 
case,  it  is  a  mere  private  instrument,  and  the  signature  of  the 
subscribing  parties  must  be  proved."  The  Legislature,  after 
having  thus  provided,  that  an  act,  so  drawn  up  by  the  proper 
officer,  shall  be  conclusive  evidence  between  the  parties,  should 
then  prescribe  the  forms  requisite  to  protect  the  public  from 

(/)  One  would  suppose  from  Meeson  and  Welsby,  that  the  reverse  of 
this  proposition  was  the  truth. 
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imposition ;  if  for  any  other  reason^  the  contract  is  declared 
invalid  in  a  Court  of  justice,  the  decision  of  the  Court  pro- 
nouncing its  invalidity  should  be  entered  on  the  maigin  of  the 
register. 

Another  provision,  by  which  the  possibility  of  fraud  in  the 
registry  would  be  prevented,  is  the  following : — 

The  registry  of  a  mortgage,  or  of  any  act  which  is  to  be 
registered  for  the  purpose  of  giving  notice  to  purchasers,  or 
heirs,  or  incumbrancers,  or  an  authentic  copy  of  the  registry, 
is  not  evidence  of  the  act  itself,  but  merely  that  the  law, 
which  directs  registration,  has  been  complied  with ;  therefore 
the  registry  does  not  dispense  with  the  production  of  the  act 
itself,  or  legal  proof  of  its  existence.  I  am  quite  persuaded, 
that  a  proper  system  of  transfer  by  what  the  French  call 
notarial  acts,  which  might  easily  be  introduced,  would  win  for 
him,  who  should  introduce  it,  the  lasting  gratitude  of  his 
country,  that  it  would  make  fraud  almost  impossible,  that  it 
would  check  litigation,  and  diminish  the  vexatious  burdens 
and  diflSculties  which  every  one  who  is,  or  wishes  to  be,  a 
landed  proprietor,  has  abundant  reason  to  bewail,  and  it  might 
be  done  without  giving  any  body  of  men  a  more  justifiable 
cause  of  complaint  than  physicians  would  have  of  the  sanatary 
measures  that  put  a  stop  to  the  progress  of  a  pestilence. 

A  very  grotesque  trial,  which  illustrates  the  gross  supersti- 
tion of  our  forefathers,  took  place  before  Holt,  in  the  year 
1702.  It  was  that  of  John  Hathaway,  for  a  cheat  and  im- 
postor. This  wretch  had  pretended  to  be  bewitched,  and 
under  that  pretence  had  committed  many  savage  outrages  on 
a  helpless  old  woman,  named  Morduck,  against  whom  he  had 
done  his  best  to  inflame  the  populace.  The  imposture  was 
detected  once  by  the  good  sense  of  a  physician.  ''But,  not- 
withstanding this,  the  peapk  were  dissat^fiedy  and  the  patrons 
of  Hathaway,  irritated  by  his  detection,  pursued  the  poor  old 
woman  with  more  malice  than  before;  they  used  her  so 
barbarously,  that  she  was  forced  to  leave  Southwark,  where 
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she  had  lived  many  years,  and  all  her  employment,  which  had 
been  profitable  to  her,  and  go  to  London ;  their  malice  pur- 
sued her  there,  and  Hathaway  was  taken  before  an  Alderman." 
Here,  however,  the  wisdom  of  our  ancestors  displayed  itself; 
instead  of  punishing  Hathaway,  the  Alderman  (Sir  Thomas 
Lane)  siud  he  had  had  too  great  provocation,  and  obdered 

UEB  TO  BE  CABBIED  UP  8TAIB8  TO  BE  8EABCHBD,  TO  SEE  IF 
SHE   HAD  ANT  TEATS,   OB  SIQNS  OF   A  WITCH,  AND   PEBMITTED 

HBB  TO  BE  SCRATCHED  BT  Hathaway,  and  then  committed 
her  for  a  witch,  refiising  600L  bail,  and  disnussed  Hathaway. 
In  this  manner  was  justice  administered  in  the  metropolis  of 
England,  in  the  age  of  Locke  and  Newton* 

The  counsel  tot  the  prosecution  put  in  the  record  of  Sarah 
Morduck  at  the  Guildford  Assizes,  where  she  was  tried  for  being 
a  witch,  and  acquitted.  They  then  endeavoured  to  prove  the 
conduct  of  the  mob,  who  were  very  outrageous,  at  the  poor 
woman's  acquittal.  This  was  objected  to,  but  Holt  received  it, 
for  which  he  gave  a  solid  reason.  **  This  evidence  is  proper.  He 
is  indicted  for  a  cheat,  for  endeavouring  to  beget  an  opinion 
in  people  by  his  fi:Budulent  practices  that  he  is  bewitched. 
Now,  Dr.  Martin  says,  the  people  were  still  possessed  with 
such  a  belief,  and  thereupon  affinonted  him,  because  they 
thought  he  was  instrumental  in  having  the  woman  acquitted. 
Now,  is  not  this  an  evidence,  that  his  pretending  himself  to  be 
bewitched,  begat  that  opinion  in  the  people?" 

As  specimens  of  what  people  stated  in  Courts  of  justice  on 
oath  in  those  days,  I  will  quote  some  of  the  witnesses  called  in 
behalf  of  the  prisoner,  and  if  such  scenes  took  place  in  London 
before  such  a  magistrate  as  Holt,  we  may  conceive  what  must 
have  occurred  at  the  Quarter  Sessions  of  remote  counties, 
before  the  fozhunters  and  game  preservers,  to  whom  the 
English  law,  with  so  much  humanity  and  consideration,  en« 
trusted  the  liberties,  fortunes,  and  character  of  so  great  a 
proportion  of  the  lower  classes. 

Elizabeth  Willoughby  swore,  ''I  have  seen  him  (Hathaway) 
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when  the  breath  came  out  of  his  mouth  like  the  barking  of  a 
dog,''&c 

JL  C.  J.—^*  How  thick  was  it?  Was  it  not  like  other 
folks  r 

WiOaughby.—'*  No." 

L»  C.  J. — "Do  you  think  he  was  bewitched  ?" 

fVUhughby. — "  I  believe  he  was,  my  Lord." 

Lh,  C  X — "I  suppose  you  have  some  skill  in  witchcraft? 
Did  you  ever  see  any  body  that  was  bewitched  before  T 

WxQoughbyn — "My  Lord,  I  have  been  under  the  same 
circumstances  myself  when  I  was  a  girl** 

L,  C.  J. — **  How  do  you  know  you  were  bewitched?" 

WUlaughby. — "  There  was  a  woman  taken  up  on  suspicion 
of  it." 

Holt. — "Fob  bbwitchino  thee?" 

WUhughhf.—^'Yea,  my  Lord." 

HoH. — "  Did  you  scratch  her  T 

WUUmghby, — "  My  Lord,  I  had  no  power  to  do  any  thing. 

I  FLEW  OYEB  THEM  ALL." 

Holt. — "  You  say  you  flew.    Did  you  fast,  too  T 

WUbughby, — "  One  held  me  by  one  army  and  another  by 
another^  and  anoiher  behind^  and  I  flew  sheer  over  tJteir  heads.^ 

HolL — "  Woman,  can  you  produce  any  of  those  women  that 
saw  you  fly  f* 

mUouyhby.—''  They  are  dead." 

ffQli^ — «  What  became  of  that  woman,  who  made  thee  to 

fly?" 

milouffhby.—^'  I  cannot  tell." 

Serjt  Jenner. — "  Call  Flummery.  [Who  appeared].  Do 
you  know  this  man?" 

Flummery. — "  Yes ;  I  am  a  neighbour." 

L,  a  j:— «  What  is  thy  name  ?" 

Flummery. — "  Flummery.  Afler  Guildford  Assizes  I  went 
to  see  him,  and  he  was  in  a  lamentable  condition ;  he  was  like 
a  stock  or  stone,  blind  and  dumb.     I  went  to  see  him " 
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Z.  C.  •/. — "  Did  you  ever  see  him  before  ?" 

Flummery. — ''I  saw  him  several  times,  but  took  no  notice 
of  it ;  but  then  his  eyes  stood  wide  open." 

L.  (7.  J. — **  And  yet  you  say  he  was  blind ;  how  ooald 
that  be?" 

Flummery. — "  Mj'  Lord,  I  will  tell  you  how ;  I  tried  him, 
I  wagged  the  hair  of  his  eye-lidsf,  and  put  the  candle  to  his 
eyes,  and  he  took  no  notice  of  it." 

L.  C.  J. — ^^  How  could  you  know  that  he  did  not  see  ?" 

Flummery. — **  I  tried  him." 

L.  C.  •/;— "  How  did  you  try  him  ?" 

Flummery. — *^I  tried  him  with  my  fingers,  and  his  eyes 
would  not  wag." 

L.  C.  J. — **  Did  he  not  look  then  as  he  looks  now  ?" 

Flummery. — "  No." 

Mr.  Broderich. — ^**  Did  you  speak  to  him  then?" 

Flummery. — ^*Yes;  but  I  could  not  make  him  hear  nor 
answer  me." 

L.  C.  J.—''  Could  he  speak  then  ?" 

Flummery. — "  No,  may  it  please  your  Lordship*'  (J). 

The  sagacious  Alderman  was  called  on  behalf  of  the  prisoner, 
and  gave  the  following  testimony : — 

Sir  Thomas  Lane  called  and  sworn : 

Seijt.  Jenner. — "  Sir  Thomas,  be  pleased  to  tell  my  Lord 
and  the  jury  what  you  know  of  this  man." 

Sir  Thomas  Lane. — *'  It  was  above  a  twelvemonth  ago  that 
his  master  brought  a  woman  before  me,  upon  suspicion  that 
she  was  a  witch,  and  that  she  had  bewitched  his  man :  but 
there  having  been  a  trial,  I  shall  wave  that  I  inquired  what 
kind  of  life  he  had  lived ;  and  his  master  said  he  had  behaved 
himself  very  civilly,  and  gave  him  a  very  good  character.  He 
told  me  how  grievously  he  had  been  afflicted,  and  that  he  had 
been  six  or  seven  months  in  the  hospital,  and  had  fasted  a 
great  while — above  eight  weeks,  and  had  voided  and  vomited 

(0  State  Trials,  vol.  14,  p.  671. 
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pins ;  and  two  witnesses  swore  to  chains  of  hundreds  of  pins 
that  came  from  him  in  his  excrements.  And  it  seems  they 
had  a  fancy  that  scratching  Sarah  Morduck  would  give  him 
relief,  and  they  were  in  earnest  with  me  that  I  would  command 
this  woman  to  be  scratched ;  and  I  appeal  to  them  whether  I 
did  not  refuse  it  I  said,  if  I  should  order  this  it  would  be  an 
assault ;  but  if  she  will  consent,  you  may  do  it  Says  she,  if 
I  may  be  secured  for  the  future,  I  will  let  him.  Says  I,  if  you 
do  it,  do  it  in  your  own  way.  There  are  several  here  that 
know  it  was  so.  And  she  did  give  her  consent,  and  he 
scratched  her ;  and  I  pulled  away  her  arm  from  him.  The 
fellow  had  bread  and  cheese  brought  him ;  and  as  soon  as  he 
had  scratched  this  woman,  he  took  the  bread  and  cheese  and 
eat  prodigiously :  and  he  had  about  a  quart  of  drink,  and  he 
drank  it  up  at  a  gulp.  I  asked  Mrs.  Morduck  and  her  friends 
whether  they  did  ever  know  that  this  fellow  had  got  any 
money  by  these  tricks.  No,  they  could  not  tell  of  any :  so 
that  there  appeared  to  be  neither  profit  nor  revenge  in  the 
case.  And  I  thought  he  could  not  be  such  a  fool  to  pretend 
all  this  for  no  end,  and  run  the  hazard  of  being  whipped." 

L.  C.  J. — **  The  question  is,  not  whether  he  shall  be  pun- 
ished for  a  fool,  but  whether  he  be  a  knave.  Whatever 
punishment  he  may  suffer,  if  convicted,  does  not  belong  to 
you  to  determine." 

One  of  the  impostor's  tricks  was  fasting.  To  prove  this,  his 
counsel  called  Dr.  Hamilton.  ^*  You  say,"  said  the  counsel 
for  the  prosecution  to  this  witness,  '^  that  you  reject  everything 
except  fiuting?" 

flamtfton.— "Yes." 

Holt. — "  Doctor,  do  you  think  it  possible  in  Nature  for  a 
man  to  &st  a  fortnight  ?" 

Hamilton.—''  I  think  not" 

L.  C.  J. — "  Can  all  the  Devils  in  Hell  help  a  man  to  &8t 
so  long?" 
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In  order  to  shew  the  firand,  evidence  was  ofifered  of  Hatha- 
way's  conduct  after  the  time  mentioned  in  the  indictment 
This  was  objected  to.  Again,  under  the  auspices  of  Holt, 
common  sense  obtained  a  victoiy* 

Serjt.  Jenner. — **  My  Lord,  the  record  bears  date  the  first 
day  of  Term :  all  this  is  since  the  record." 

Holt— **  It  is  to  prove  the  imposture  committed  before 
now.  What  Mr.  Kenry  says  of  his  pretending  to  fast  twelve 
weeks,  though  two  or  more  be  not  within  the  time  of  the 
information,  I  hope  they  may  ^ve  it  as  evidence  subsequent 
to  prove  what  was  done  before  ....  It  is  an  evidence  of  his 
cheating  since  that  time,  and  that  out  of  the  information ;  but 
it  is  evidence  also  to  prove  that  his  pretended  ftsting  was  a 
mere  deceit ;  for  he  then  pretended  to  have  fasted  ten  weeks 
before  he  came  thither,  and  after  pretends  to  continue  fiisting 
in  the  same  manner.  If  that  be  proved  to  be  a  fraud,  it  is 
strongly  to  be  inferred  that  this  pretended  fiisdng  before  was 
so  too." 

Serjt  Jenner. — ''  But  then  diey  may  not  give  evidence  in 
matter  after." 

HoU* — **Matter  aftertDardi^  that  proves  a  thing  done  before ; 
for  if  a  confession  be  made  subsequent  to  an  indictment  for  a 
crime,  shall  not  that  confession  after  be  brought  as  evidence  of 
the  thing  done  before  ?    Sure,  it  may." 

Serft  Jenner. — **  And  will  that  prove  what  was  before?" 

JL  C*  «/I — ''It  is  certainly  so.  The  thing  is,  whether  I  can 
give  in  evidence  anything  after  to  prove  what  was  done  before  ? 
If  he  pretends  to  fast  twelve  weeks,  ten  weeks  before  he  came 
there,  and  the  two  weeks  after,  he  did  not  fost  but  only 
pretended  it:  whether  what  he  did  after,  be  not  evidence  of 
what  he  did  before  ?  Sure,  it  is.  For  he  that  cannot  hold  out 
fieting  two  weeks,  but  was  glad  to  eat,  though  he  pretended  to 
fiist,  may  strongly  be  presumed  to  have  eaten  during  the  ten 
weeks,  though  then  he  pretended  to  fast"  (m). 

(m)  State  Trials,  voL  14,  p.  665. 
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I  have  quoted  this  decision  at  length,  because  I  have  never 
seen  it  alluded  to  by  any  text  writer,  and  because  it  goes  fiur 
to  settle  a  question  of  considerable  importance.  Holt's  ruling 
is  inconsistent  with  the  decision  of  Lord  EUenborough  in 
Tavemer's  case,  but  agrees  with  the  decision  cited  by  the 
same  judge  in  Tattenshairs  case,  where  all  the  judges  held, 
that  the  conduct  of  the  prisoner  on  one  occasion  might  be  laid 
before  the  jury  as  a  fact  from  which  they  might  infer  his 
knowledge  on  another.  So,  in  Roberts's  case  (it),  where  the 
prisoners  were  indicted  for  a  conspiracy  to  defraud  tradesmen, 
by  causing  themselves  to  be  believed  persons  of  large  property. 
Lord  EUenborough  allowed  evidence  to  be  given  of  repre- 
sentations made  to  tradesmen  at  a  time  not  mentioned  in  the 
indictment  So,  on  a  chai^  of  writing  a  threatening  letter, 
other  letters,  written  by  the  prisoner,  may  be  read  to  explain 
the  letter  for  which  he  is  indicted  (p).  So,  where  the  question 
was,  whether  the  advice  given  by  the  prisoners  to  the  pro- 
secutor, to  give  some  money  to  the  mob,  was  bond  fide  advice, 
or  merely  a  colour  for  robbery ;  it  was  held,  that  the  conduct 
of  the  mob  before  and  after  that  transaction,  when  any  of  the 
prisoners  were  present,  in  the  course  of  the  same  day,  was 
evidence  {p\ 

Hathaway  was  convicted. 

The  cruel  doctrine,  of  which  so  revolting  an  illustration  was 
given  by  Chief  Justice  Kelyng,  in  the  case  of  Messenger  and 
Beasley,  was  again  exemplified,  though  in  a  less  shocking 
manner,  (as  the  men  were  pardoned,  and  their  conduct  was 
more  violent),  in  the  case  of  Dammaree  and  Purchase.  It  is 
one  of  the  doctrines  laid  down  by  Lord  Coke,  (3  Inst  9), 
**  That  if  any  men  levy  war,  to  expel  strangers,  to  deliver 
nien  out  of  prisons,  to  remove  counsellors,  or  against  any 
statute,  pretending  reformation  of  their  own  heads,  without 

(n)  I  Campbell,  399. 

(o)  Robinson's  case,  2  East,  1110. 

{p)  Winkworth's  case,  4  C.  &  P  444. 

K  K  2 


600  BISTORT  OF   THE 

warrant,  this  is  levying  war  against  the  King,  because  they 
take  upon  them  royal  authority.  There  is  a  diversity  between 
levying  war  and  committing  a  great  riot  For  instance,  if 
three  or  four,  or   more,  rise  to  pull  down  an  inclosare  in 

Dale this  is  a  riot,  and  no  treason.     But  if  they 

had  risen  of  purpose  to  alter  religion  established  within  the 
realm,  or  to  go  from  town  to  town  generally,  pulling  down 
inclosures,  this  is  levying  war,  though   there  be   no  great 
number  of  the  conspirators,  because  the  pretence  is  public 
and  general,  and  not  private  or  particular.**    The  doctrine  is 
vague,  cruel,  sophistical,  pedantic,  and  absurd,  revolting  to 
plain  sense  and  common  humanity.    It  was,  however,  carefiiUy 
repeated  and  deliberately  upheld  by  Lord   EUenborough  in 
Watson's  case  (q),  and  must,  perhaps,  be  considered  law  at 
this  day.     Such  lasting  evils  have  the  conceits  of  one  writer  as 
narrow  minded  and  injudicious  as  Sir  £.  Coke,  inflicted  upon 
the  inhabitants  of  this  country.     By  the  strange  perverseness 
and  infatuation,  which  our  barbarous  laws  engender,  the  wisdom 
of  Lord  Mansfield  was  obliterated  before  it  had  left,  unless  in 
our  commercial  law,  any  lasting  traces  in  our  jurisprudence 
by  his  immediate  successors,  while  the  savage  whimsies  of 
Coke,  one  of  our  most  barbarous  writers,  are  transmitted  fix>m 
age  to  age  with  unabated  veneration,— so  congenial  a  soil  has 
absurdity  found  in  oiu:  Courts  of  justice,  and  so  speedily, 
when  liberality  and  scientific  method  have  been  transplanted 

(q)  "  It  is  not  absolutelj  necessary,**  said  a  constitutional  and  upright 
judge,  ^*  in  order  to  constitute  the  offence  of  levjing  war  against  the  King, 
that  there  should  be  a  regular  organised  force,  or  tiiat  the  persons  should 
be  in  military  array.  If  there  is  an  insurrection,  that  is,  a  large  rising  of 
the  people,  in  order,  by  force  and  yiolence,  to  accomplish  or  avenge,  not 
sny  private  objects  of  their  own,  but  to  effect  any  great  public  purpose, 
that  is  considered  by  the  law  as  a  levying  of  war.  There  must  be  an 
insurrection,  force  must  accompany  that  insurrection,  and  it  must  be  for 
an  object  of  a  general  nature ;  but  if  all  these  circumstances  concur,  this 
is  quite  sufficient  to  constitute  the  offence  of  levying  war.**  He  then,  in 
illustration  of  the  doctrine,  cites  the  case  of  Messenger  and  Beasley,  and 
that  of  Dammaree.  Bayley*s  Charge  to  the  Grand  Jury,  Queen*8  Bench, 
1S17. 
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to  that  region,  have  we  seen  those  generous  fruits  of  disin- 
terested learning  and  capacious  thought  droop  and  wither 
under  the  influence  of  that  inhospitable  climate.  Absurd  and 
pedantic  maxims  have  been  written  by  our  lawyers  on  a 
substance  more  durable  than  brass,  and  the  dictates  of  reason 
have  been  traced  on  the  shifting  sand,  and  on  the  flying  waters. 

Dammaree  was  tried  at  the  Old  Bailey,  in  1710,  for  high 
treason.  He  had  been  the  ringleader  of  the  Sacheverell  mob(r), 
when  the  English  people  shewed  a  fanatical  zeal  for  bigotry  in 
the  Church  and  servitude  in  the  State,  that  have  rarely  been 
equalled  by  the  inhabitants  of  other  countries  in  their  struggles 
for  emancipation  from  evils  so  detestable.  He  was  tried 
before  Lord  Chief  Justice  Parker,  Lord  Chief  Baron  Ward, 
Mr.  Justice  Tracy,  and  Mr.  Justice  Bury. 

General  evidence  was  first  given  of  the  acts  of  the  mob, 
and  it  was  afterwards  shewn  that  Dammaree  led  on  the  mob, 
but  there  was  no  attempt  to  prove  any  concerted  scheme,  or 
any  resbtance  to  the  troops  who  were  sent  to  quell  the  riot. 
It  was  shewn  that  Dammaree  took  an  active  part  in  destroying 
Daniel  Burgess's  meeting-house  by  fire.  There  was  some 
evidence  to  contradict  this,  and  to  shew  that  Dammaree  was 
not  at  the  place  where  the  Queen's  witnesses  swore  they  saw 
him;  however,  the  evidence  for  the  prosecution  was  probably 
accurate,  and  evidence  was  brought  to  shew  that  he  (Dam- 
maree) was  drunk.  This  evidence,  however,  the  Chief 
Justice  told  the  jury  to  disregard.  **  They  take  notice  of  his 
being  in  drink ;  it  is  reasonable  to  think  it  was  so ;  but  that  is 
not  any  excuse  at  all."  Now,  it  may  be  quite  right  to  lay 
down  that  drunkenness  is  no  legal  excuse  for  crime,  and  it  is 
not  uncommon  to  hear  judges  and  counsel  say,  in  the  strain  of 
those  conceits,  which,  from  the  time  of  Lord  Coke  downwards, 
have  clung  like  leprosy  to  the  Bar,  that  one  crime  is  not  to  be 
excused  by  another.     But  if  the  question  be,  whether  there 

(r)  Sacheverell  was  a  poor  creature.  In  one  of  his  printed  Sermons 
he  made  use  of  thb  simile,  ^*  Like  parallel  lines  they  meet  in  a  common 
centre!" 
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has  been  an  intention  to  levy  war  against  the  Qoeen,  whid^ 
of  couiBey  implies  contrivance  and  pr^Muration^  it  is  difficult 
to  imagine  any  proportion  mm^e  ridiculously  foolish  than  the 
assertion,  that  proof  of  the  drunkenness  of  those  who  are  guilty 
of  the  acts  from  which,  by  a  very  forced  construction,  treason 
is  inferred,  is  to  be  laid  out  of  the  consideration  of  the  jury. 
Reasonable  beings  ought  surely  to  be  asked^  whether  they 
thought  a  drunken  watarman  in  the  Queen's  service,  and 
famous  in  an  age  of  loyal  frenzy  for  loyalty  the  most  extrava- 
gant, did  mean  to  levy  war  against  the  Que^n,  and  whether 
his  conviction  for  such  an  offence,  in  defiance  of  all  rules  of 
plain  sense  and  probability,  would  not  be  a  lasting  reproach, 
not,  indeed,  to  English  law,  but  to  the  tribunals  of  any  countiy 
where  law  was  administered  on  rational  principlea  Another 
doctrine  is  connected  with  this,  so  unspeakably  absurd  that  it 
can  hardly  be  read  with  patience,  but  yet  it  is  formally  asserted 
by  Lord  Coke,  and  has  cost  many  wretched  prisonem  their 
lives;  it  is  this,  that  if  a  man  engages  in  an  unlawfiil  action, 
he  is  criminally  responsible  for  all  its  consequences;  for  in- 
stance, if  a  man  shoots  at  his  neighbour's  chickens  (r),  and  by 
the  merest  and  most  improbable  accident  happen  to  kill  his 
neighbour,  he  is  guilty  of  murder.  This  is  a  genuine  speci- 
men of  English  jurisprudence,  and  I  mention  it  to  shew  how 
tenaciously  those  in  high  judicial  office  among  us  (Lord  Mans- 
field always  excepted)  have  clung  to  every  vestige  of  barbarity. 
Even  now,  I  doubt  if  in  any  case  not  affecting  life,  there  are 

(r)  "  As,  if  a  man  shoots  at  a  wild  fowl,  wherein  no  man  hath  any 
propertj,  and  bj  sach  shooting  happens  xmawares  to  kill  a  man,  this 
homicide  is  not  felony,  but  only  a  misadyenture  or  chance-medley, 
because  it  was  an  accident  that  happened  in  the  doing  of  a  lawfiil  act ; 
but  if  this  man  had  shot  at  a  tame  fowl,  wherein  another  had  property, 
but  not  with  intention  to  steal  it,  and  by  such  shooting  had  accidentallj 
killed  a  man,  he  would  then  have  been  guilty  of  manslaughter,  because 
done  in  prosecution  of  an  imlawful  action,  viz^  CGmmitting  a  trespass  cm 
another*s  property ;  but  if  he  had  had  an  intention  of  stealing  this  tame 
fowl,  then  such  accidental  killing  of  a  man  would  have  been  murder, 
because  done  in  prosecution  of  a  felonious  intent,  viz,^  an  intent  to  steal..** 
King,  C.  J.,  in  Coke's  case.    Hawkins,  vol.  1,  p.  178. 
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not  judges  who  would  insist  upon  it,  from  mere  technical 
prejudice^  shocking  as  it  is  to  reason^  and  destructive  as, 
if  carried  out,  it  would  be  to  morality.  The  first  question 
in  a  Court  of  criminal  justice  is,  the  intention  of  the  accused ; 
and  to  punish  a  man  for  what  he  did  not  intend,  and  had 
no  reasonable  cause  to  anticipate,  is  folly  and  injustice, — 
though  while  our  law  continues  in  its  present  state,  even  so 
plain  a  principle  as  this,  which  is  the  very  comer-stone 
of  jurisprudence,  will  often  be  disregarded.  The  case  we 
are  now  considering,  however,  illustrates  most  strongly  the 
inveterate  disregard  of  truth  which  then  pervaded  all,  and  still 
pervades  too  many,  of  our  legal  proceedings.  Dammaree  was 
found  guilty  of  compassing  the  Queen's  death,  because  he  was 
the  ringleader  of  a  mob,  raised,  as  the  Chief  Justice  himself 
said,  if  for  any  purpose  at  all,  for  the  purpose  of  making  her 
power  absolute.  There  was  not  a  human  being  who  heard  the 
evidence  who  could  believe  that  he  was  otherwise  than  a  loyal 
subject,  or  that  the  slightest  intention  hostile  to  the  Queen 
or  her  authority  had  ever  crossed  his  mind.  Yet  so  despotic 
was  the  reign  of  folly  in  our  Courts  of  justice,  so  utterly 
impossible  was  it  even  in  the  plainest  and  simplest  case  for 
men  guided  by  the  dictates  of  our  law  to  arrive  at  a  reasonable 
conclusion,  that  pulling  down  meeting  houses  was  gravely  held 
evidence  i:>f  an  intention  to  destroy  the  Queen ;  and  instead  of 
being  punished  for  a  riot,  sentence  was  passed  on  him  as  a 
traitor,  and  this  was  done,  not  by  an  unjust  judge  or  a  packed 
jury,  but  from  that  astonishing  and  fatal  bias  against  reason  and 
principle,  which  a  contemporary  (s)  of  this  trial  has  so  well 
pointed  out,  and  which  has  corrupted  the  veiy  core  of  our 
jurisprudence.  Lord  Mansfield's  efforts  to  reform  such  a 
chaos  of  folly  were  like  a  handful  of  salt  thrown  into  the  mouth 
of  the  Qrinooko.  Dammaree  was  pardoned.  It  was  not, 
indeed,  likely  that  such  a  sentence  should  be  executed  ''  under 
the  gentie  reign  of  good  Queen  Anne,"  a  reign  when  the  seed 

(«)  Swift. 
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sown  by  our  Great  DeliTerer  was  blown  intoasmiling  banrest; 
when  the  nation,  in  ^te  of  the  dishonesty  of  some  of  its 
mien,  was  glorious  abroad,  and  blessed  with  never-eqnalled 
happiness  at  home;  when  it  was  adorned  by  ymtets,  if  not  of 
the  most  snbUme  genius,  of  what  is  now  unknown  among  us, 
the  most  finished  taste, — writers,  with  whom  the  happy  igno- 
rance, which  is  the  {Htmdential  compensation  for  the  con- 
tented mediocrity  that  is  our  intellectual  lot,  can  alone 
lead  us  to  suppose,  that  we  can  compete;  when  the  rural 
sceptre  was  still  swayed  with  something  like  patriarchal  indul- 
gence,  before  the  cold  hands  of  a  foreign  Court  had  drawn 
^the  gradual  dusky  yen"  over  all  that  might  have  been  great 
and  generous  among  us;  before  the  grossness  and  stu{ud  de- 
baucheiy,  which  increased  with  every  succeeding  ruler  of  the 
new  dynasty,  had  tainted  our  national  character;  before  inso- 
lence, swaggering  ridicule  of  what  is  elevated,  hardnesEf,  and 
prejudice,  were  considered  in  the  youth  of  both  sexes^  marks 
of  patrician  refinement;  before  booksellers  had  quite  degraded 
literature,  and  politicians  the  service  of  their  countiy,  and 
attorneys  the  practice  of  the  law,  and  the  habits  of  society 
conversation  itseli^  to  a  trade ;  and,  above  all,  before  the  rapid 
increase  of  population  and  of  debt,  the  selfishness  of  the  higher, 
and  the  vices  of  the  lower  classes,  had  brought  this  country  to 
a  state  which  no  thoughtful  man  can  reflect  upon  without 
trembling,  and  for  which 

**The  torrent*8  smoothness  ere  it  dash  below** 

is,  perhaps,  only  too  correct  an  emblem.  While  as  yet  there 
was  little  leading  into  captivity,  and  no  complaining  in  our 
streets.  The  scene  we  now  approach  is  of  a  very  different 
character. 
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CHAPTER  VIL 


GEORGE  THE  FIRST   TO  GEORGE  THE  THIRD. 


Cmibiu  parris  etp<nq>ere  terrft 
Missus  in  imperium  magnmn. 


The  accession  of  the  House  of  Hanover  to  the  throne  of 
these  islands,  is  an  event  which  can  hardly  &il  to  awaken  in 
the  mind  of  every  Englishman,  sentiments  differing  according 
to  the  authors  whom  he  has  studied,  and  the  train  of  political 
reasoning  which  he  has  been  accustomed  to  pursue.  In  con- 
sequence of  the  custom  which  prevails  among  us,  of  entrusting 
the  education  of  the  upper  classes  exclusively  to  the  clergy, 
a  system  which,  though  the  reason  for  it  is  at  an  end,  as  the 
clergy  no  longer  engross  all  the  learning  of  the  age  as  they  did 
when  Universities  were  first  established,  we  still  continue  most 
obstinately  to  follow,  there  are  some  among  us,  no  doubt,  who 
regret  that  Divine  right  and  passive  obedience  did  not  obtain 
another  triumph ;  and  that  the  nation  was  not  once  more  deli- 
vered up  to  the  Stuarts,  without  any  sort  of  stipulation  or  security. 
Some,  perhaps,  may  wish,  that  instead  of  calling  upon  foreign 
princes  to  govern  us,  we  did  not  try  whether  the  country  of  Eliz- 
abeth, of  Hampden  and  of  Cromwell  could  not  furnish  a  ruler 
of  its  own ;  and  others  (though,  I  think,  without  much  consi- 
deration of  the  feelings  and  tone  of  thinking  peculiar  to  the 
English),  may  regret,  with  some  few  of  the  contemporaries  of 
that  event,  that  so  good  an  opportunity  of  establishing  a  free 
republic  was  allowed  to  pass  away.     But  whatever  may  be  the 
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view  which  the  reader  of  English  history  takes  of  these  mattersy 
to  whatever  cause  he  may  attribute  the  succession  of  the  new 
dynasty,  and  whatever  may  be  his  opinion  of  the  national 
character  which  it  exemplifies,  there  is  one  bet,  which  every 
man,  Tory,  Whig,  or  Republican,  who  does  not  shut  his  eyes 
to  irresistible  evidence,  must  admit ;  which  is,  that  the  Crown 
of  England  would  have  fallen  from  the  heads  of  the  first  and 
second  sovereign  of  the  House  of  Brunswick,  on  which  it  often 
trembled,  had  it  not  been  for  the  sagacity  and  address  of  the 
minister,  whom,  in  spite  of  their  numerous  enemies,  they  had 
fortune  enough  to  find,  and  whom,  in  spite  of  their  ridiculous 
prejudices,  they  had  understanding  enough  to  retain. 

If  .a  question  should  be  asked,  as  to  the  means  by  which  Sir 
Robert  Walpoie  accomplished  this  end,  the  answer  is  one  which 
accounts  in  great  measure  for  the  d^radation,and  the  coarseness, 
and  the  want  of  public  spirit  in  England  during  the  last  century ; 
it  was  achieved  in  part,  no  doubt,  by  mild  and  prudent  govern- 
ment ;  but  far  more  is  it  to  be  ascribed  to  the  grand  instrument 
by  which  Philip  of  Macedon  boasted  that  he  could  subdue  any 
city  of  Greece,  into  which  he  could  drive  an  ass  laden  with 
gold, — ^to  profuse,  gross,  undisguised,  indiscriminate  corruption. 
The  scenes  of  dishonour  and  of  meanness  which  the  History 
of  England  exhibits  firom  the  year  1714  to  the  year  1830,  are 
almost  beyond  belief,  nor  can  any  one  who  has  not  examined 
them,  form  an  idea  of  what  may  be,  even  under  fi:ee  institutions, 
the  selfishness  of  public  men.  During  the  greatest  part  of  that 
period,  no  one  ever  pretended  to  public  spirit;  patriotbm, and 
every  magpnanimous  motive,  would  have  exposed  any  one  who 
dwelt  upon  them  as  a  possible  ground  of  action,  not  to  the 
charge  of  hypocrisy,  but  to  ridicule ;  and  it  is  not  too  much 
to  say,  that  during  the  reigns  of  the  four  first  Geocges,  in 
spite  of  the  splendid  theatre  for  patriotic  virtue  which  the 
deliberative  assembly  of  a  firee  people  furnishes;  in  spite 
of  the  glorious  rewards  that  await  in  every  tree  country  the 
man  who  gains  the  Savour  of  his  fellow  citizens,  there  are  hardly 
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four  men,  if  indeed  there  are  so  many^  to  whom  the  word 
patriot  can,  with  any  show  of  probability,  be  applied.  To 
accamulate  wealth  and  titles  seems  to  have  been  the  sole 
object  of  our  public  men.  *^  Etiam  homines  noyi  qui  antea  per 
yirtutem  soliti  erant  nobilitatem  autevenire,  furtim  et  per 
Latrocinia  (railway  directorship?)  potius  quam  bonis  artibus 
ad  imperia  et  honores  nituntur — proinde  quad  consulatus  et 
prsetura  atque  alia  omnia  hujusce  modi  per  se  ipsa  clara  atque 
magnifica  sint,  ac  non  perinde  habeantur  ut  eorum  qui  ea 
sustinenty  virtus  est." 

The  enormous  and  lavish  grants  of  Parliament  to  the  Crown 
were  in  fact  voted  to  its  own  members,  among  whom,  in  various 
shapes  and  under  different  pretences,  they  were  distributed. 
The  manifest  injustice  and  glaring  violation  of  truth  in  the 
decisions  of  that  body,  surpass  the  most  flagrant  and  infamous 
instances  furnished  by  the  conduct  of  their  predecessors,  and 
almost  rival  the  decisions  of  their  posterity  on  railway  questions* 
In  one  case  they  voted  forty  a  larger  number  than  ninety ;  in 
another  they  disfranchised  thousands  of  voters  whose  right  of 
voting  was  confirmed  by  the  express  words  of  an  act  of 
Parliament.  People  grew  ashamed  at  last  of  talking  about 
right  and  wrong,  and  openly  declared  that  they  never  consi-* 
dered  the  cause,  but  the  end ;  and  yet,  said  Lord  Hervey,  these 
same  men  '^fancied  that  they  should  have  had  scruples  about 
picking  a  pocket  or  robbing  on  the  highway.** 

For  many  of  these  enormities  Walpole  was  responsible ;  if 
peace,  and  order,  and  freedom  for  the  upper  and  middle  classes 
can  be  bought  at  too  high  a  rate,  the  price  he  paid  for  them  was 
too  dear.  To  his  incessant  ridicule  of  all  that  was  not  base  and 
sordid,  as  much  as  to  his  direct  bribery,  we  owe  those  coarse  habits 
of  thought,  and  that  mercenary  disposition  which  has  spread  like 
a  gangrene  over  the  nation,  and  for  which,  among  the  countries 
of  Europe,  we  are  still,  I  fear*  proverbial  But  the  best  eulogy 
on  Sir  Robert  Walpole  is  the  history  of  what  happened  after 
his  down&lL  When  we  read  an  account  of  what  happened 
under  the  Newcastles  and  Graflons,  or,  worse  than  all,  under 
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Lord  Bate;   when   we  find,  as   was  the    case    under  the 
last  minister,  an  English  government,  when  we  were  at  war 
with   France,  actuaUy  ui]png  the  French  ministers  to  send 
better  Generals    against    us,  that    they  might    have  some 
excuse  for  surrendering  advantages  which  our   blood  and 
treasure  had  been  eiiiployed  to  purchase, — we  feel  grateful  to 
Sir  Robert  Walpole,  and  acknowledge  that  the  government  of 
a  Whig  oligarchy  is  better  than  that  of  a  Jacobite  favourite. 
England  was  indeed  given  up  to  an  oligarchy  at  this  time-— an 
oligarchy  in  great  measure,  as  is  proved  by  the  immortal 
writings  of  Fielding  and  of  Richardson,  independent  of  the 
law.     But  that  law,  in  return,  lay  with  crushing  weight  upon 
the  lower  classes  (^).'  During  this  century  the  English  l^islator 
wrote  with  the  pen  of  Draco.     To  cut  down  a  young  sapling 
in  a  pleasure  ground;  to  break  down  the  mound  of  a  pond; 
to  steal  to  the  value  of  twelve  pence  from  the  person,  were 
capital  ofiences.     The  last  law — ^I  mention  the  fact  because  it 
illustrates  the  spirit  and  genius  of  our  legislation — kept  its 
place  in  our  statute  book,  thanks  to  our  lawyers,  our  judges, 
and  our  representatives,  firom  the  time  of  Henry  the  Ilrst  to 
that  of  George  the  Fourth.     At  the  time  when  Blackstone 
wrote,  one  hundred  and  sixty  of  the  actions  that  men  are  daily 
liable  to  commit,  were  visited  with  capital  punishment     And 
these  sanguinaiy  laws,  proposed,  carried,  and  acted  upon  on 
the  spur  of  an  immediate  impulse,  without  foresight  and  with- 
out reason,  by  our  aristocracy,  a  body  shamelessly  indifferent 
to  the  morality  and  comfort  of  the  people,  always  mistaking  a 
love  of  detail  (which  in  truth  is  hardly  ever  united  with  manly 
wisdom  and  statesmanlike  capacity)  for  practical  ability, — were 
passionately  supported  by  all  the  judges  and  Court  lawyers,  who 
often  witnessed  their  effects,  till  the  reign  of  George  the  Fourth. 
And  yet  we  obstinately  persevere  in  applying  exclusively  to 
the  judges  on  questions  of  Law  Reform  I  though  experience  has 

(0  The  execution  of  Lord  Ferrers  is  an  exception  which  proves  the  rule. 
Count  Horn,  under  the  Regent  Orl^ms,  was  broken  alive  apon  the  wheel, 
though  connected  with  ahnost  every  reigning  House  in  Europe. 
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shewn  that,  in  most  cases,  to  ask  a  judge  or  a  Crown  lawyer  to 
reform  the  law,  is  to  ask  the  Pope  to  abandon  transubstantiation. 
In  the  mean  time,  have  we  any  right  to  complain  that  a  people, 
under  the  combined  effect  of  so  many  demoralizing  influences 
as  were  paramount  in  England  during  the  last  century,  neg- 
lected by  the  Church,  oppressed  by  the  law,  corrupted  by  the 
example  of  their  superiors, — ^should  become  sordid,  stupid, 
and  ferocious  ?  Sir  Robert  Walpole's  main  object  was  to  keep 
power :  he  preferred  his  present  interest  to  his  future  fame ; 
he  connived  at  every  abuse,  and  distrusted  all  reformation. 
"He  never,**  said  his  ablest  follower,  "would  give  the  least 
encouragement  to  any  emendation  either  of  the  law  or  the 
Church,  though  the  expense  and  hardship  of  the  first,  and  the 
tyranny  and  injustice  of  the  last  in  the  Ecclesiastical  Courts, 
were  got  to  an  excess  wholly  unjustifiable  and  almost  insup- 
portable. From  this  way  of  reasoning,  he  opposed  the  inquiry 
into  the  South  Sea  affair, — the  bill  to  vacate  the  infamous 
sale  of  Lord  Derwentwater's  estate, — the  examination  of  the 
House  of  Commons  into  the  aflairs  of  the  charitable  corpora- 
tions,—and  abuses  in  the  gaols.** 

The  Act  of  Settlement,  which  may  be  considered  the  comer- 
stone  of  our  constitutional  law,  and  which  was  passed  afler  the 
death  of  the  Duke  of  Gloucester  had  destroyed  all  hopes  of 
issue  from  the  Princess  Anne,  made  the  judges  immoveable. 
This  most  important  measure,  which,  such  is  the  servile  igno- 
rance of  the  English  vulgar,  has  been  incessantly  ascribed,  in 
episcopal  sermons,  in  reviews,  and  in  other  productions  of 
waiters  on  Providence,  to  George  the  Third,  with  as  much 
truth  as  the  abolition  of  the  slave  trade,  of  which  he  was  the 
unflinching  parti2an,-wa8  in  reality  carried  during  the  reign 
of  our  illustrious  Deliverer.  It  is  true  that  he  had  rejected, 
by  a  most  unhappy  exercise  of  the  prerogative,  a  bill  contain- 
ing a  similar  provision  in  1692 ;  but  to  whatever  cause  this 
was  owing,  it  certainly  must  not  be  attributed  to  any  wish  of 
exercbing  any  sort  of  improper  influence  over  the  judges. 
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Tbe  patents  of  aD  WQliani's  judges  nm,  **  dam  bene  se  gesse- 
lint'*  Nor  was  there  ever  a  time  when  the  Crown  abstained 
more  scropoloosly  from  all  interfeienoe  with  oar  tribanals. 
It  would  hare  been  well  for  England  and  the  administratioo 
of  jastioe  if  this  coald  be  said  with  troth,  either  darii^  the 
period  we  are  now  entering  opon,  or  even  daring  the  early 
port  of  the  present  century.  We  have  not  always  had,  and  it 
wonld  be  unreasonable  to  expect  that  we  always  shall  have, 
men  like  Lord  Denman  at  tbe  head  of  the  common  law. 

That  an  inferior  race  of  judges  were  now  presiding  in 
our  Courts,  appears  from  the  trials  of  this  time,  and,  I  may 
remark,  that  the  character  of  the  judges  is  no  bad  test  for  that 
of  the  practitionerBy — as  emptiness  (ibr  that,  I  believe,  is  the 
right  translation)  calls  on  emptiness,  mediocrity  encourages 
mediocrity.  A  technical,  prosaic  judge,  dreads,  dislikes,  and 
endeavours  to  stifle  any  symptom  of  genius.  The  trial  of 
Layer  took  place  before  Pratt,  a  man  whom  his  high  station  has 
not  redeemed  from  insignificance,  and  who  contrived  by  his 
pedantic  folly  to  give  the  air  of  a  martyr  to  a  man  who  was 
in  reality  condemned  on  very  conclusive  testimony.  The 
prisoner  was  brought  to  the  dock  in  irons, — ^a  piece  of  mere 
wanton  brutality. 

leaner. — **  I  hope,  my  Lord,  the  irons  shall  be  taken  off.'* 

L.  C.  J.—**  They  shall  now  be  taken  off." 

It  then  appeared,  that  owing  to  the  irons,  the  prisoner  had 
not  been  able  to  give  his  counsel  any  instructions  before  eleven 
on  the  preceding  night  It  might  be  thought  that  natural 
justice,  where  a  man's  life  was  at  stake,  required  the  delay  of 
the  trial  The  Chief  Justice,  however,  contents  himself  with 
making  the  profound  remark,  **  It  was  an  omission."  Some 
discussion  arising  as  to  whether  the  jury  should  be  called  over 
in  such  a  way  as  to  give  the  prisoner  the  full  benefit  of  hts 
challenges,  Pratt  remarks, "  It  is  dangerous  to  make  a  precedent, 

AN  INNOVATION." 

A  witness  was  to  call  the  statement  made  by  the  prisoner 
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before  the  Privy  Council  It  was  shewn,  that  the  prisoner's 
statement  had  been  taken  down,  but  had  not  been  read  over 
to  him.     The  prisoner's  counsel  objected. 

IVait,  C.  J. — ''  You  seem  to  mistake  what  it  is  that  is 
contended  by  the  King*s  counsel.  They  are  not  going  to 
offer  anything  to  be  read  in  evidence.  Your  objection  would 
prevail  if  they  were  going  to  read  a  confession  as  evidence, 
which  was  neither  read  to  nor  signed  by  him.  But  if  there  is 
no  examination  reduced  into  writing,  and  signed  by  the  party, 
the  consequence  is,  that  the  witness  is  at  liberty  to  give  an 
account  of  what  was  said,  and  he  may  look  to  his  notes  to 

refresh  his  memory You  say  there  is  no  precedent 

for  it:  for  God's  sake  recollect  yourself;  it  is  done  every  day 
at  the  Old  Bailey." 

An  attempt  was  made  to  impeach  the  character  of  one  of 
the  witnesses  for  the  Crown,  by  proof  of  a  particular  &ct  This 
was  not  allowed.  The  Chief  Justice  said,  *^  You  know  what 
the  rule  of  practice  and  evidence  is  when  objections  are  made 
to  the  credit  and  reputation  of  a  witness,  you  cannot  charge 
him  with  particular  iacts.  For,  if  that  were  allowed,  it  would 
be  impossible  for  a  man  to  defend  himself 

This  rule  has  continued,  subject  to  one  seeming  exception. 
In  cases  of  rape,  where  the  prosecutrix  denies  criminal  inter- 
course with  the  prisoner,  or  immoral  conduct,  such  as  endea- 
vouring to  attract  men  in  the  public  street,  evidence  may  be 
called  to  contradict  her,  because  such  evidence  is  said  to  bear 
upon  the  question  before  the  Court 

Layer  was  convicted  and  executed. 

In  the  same  plot  with  Layer,  a  person  was  implicated 
of  far  greater  importance,  the  famous  Francis  Atterbury, 
the  idol  of  the  High  Church  party,  a  graceful  writer,  an  ac- 
complished scholar,  a  restless  intriguer,  a  quarrelsome  bishop, 
an  intolerant  unbeliever,  and  a  dishonest  man.  With  every 
concession  to  the  violence  of  party  spirit,  and  the  laxity  of 
morals  which  it  is  apt  to  engender,  when  zeal  in  a  particular 
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cause  atones  for  every  other  crime,  die  disregard  of  tnith  in 
this  man,  bishop  and  partisan  as  he  was,  is  really  astonishing. 
He  must  have  taken  oaths  over  and  over  again  with  intent  to 
violate  them ;  and  before  the  House  of  Lords  he  persevered, 
with  surprising  hypocrisy,  in  assuming  the  airs  of  injured 
innocence,  and  in  solemnly  denying  £Eu:t8,  which  not  only  the 
evidence,  though  not  such  as  a  Court  of  justice  would  act 
upon,  and  his  subsequent  conduct,  but  recent  publications, 
prove  beyond  all  shadow  of  question,  to  be  true.  The  Stuart 
papers  shew  that  his  correspondence  with  the  Pretender  was 
close  and  intimate,  and  his  letters  contain  declarations  of 
unalterable  fidelity  and  allegiance  to  the  ruler,  whom  he  had 
repeatedly  called  God  to  witness,  that  he  renounced,  and  with 
whom  he  protested,  before  his  peers,  that  he  never  had  any 
communication.  His  defence,  however,  was  feeble,  and  far 
below  his  reputation. 

The  case  of  Atterbury  illustrates  the  necessity  of  the  occa- 
sional interference  of  Parliament  to  chastise  guilt,  which 
Courts  of  justice  cannot  reach.  The  rules  of  Courts  of  justice 
must  be  constructed  with  a  view  to  the  general  wants  of 
society,  and  a  Court  of  justice  that,  using  a  jury  as  an  instru- 
ment, should  act  upon  the  evidence  which  established,  beyond 
the  possibility  of  doubt,  the  guilt  of  Atterbury,  would  expose 
to  hazard  the  lives  and  liberties  of  the  most  innocent  of  man- 
kind. To  call  upon  juries  to  appreciate  hearsay,  to  observe 
where  it  is,  and  where  it  is  not,  corroborated  by  circumstances 
that  are  confessed,  to  unravel  the  tangled  web  that  artifice  has 
spun,  to  trace  under  all  its  disguises  the  hidden  thread,  which 
is  the  clue  to  the  prisoner's  guilt,  would  be  to  require  from 
them  far  more  discernment  and  penetration  than  they  possess. 
Fortunately  for  mankind  it  is  not  often  that  guilt  has  time,  or 
reflection,  or  cunning  enough  to  shroud  itself  in  so  much 
artifice.  In  this  case,  the  bishop  had  dictated  the  letters  con- 
taining the  treasonable  correspondence  to  a  person  named 
Kelly,  and  he  had  used  various  cyphers;  the  key  to  the 
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cyphers  fulnished  by  hearsay  was  applied,  and  it  corredpouded 
with  the  most  minute  circumstances  of  the  bishop's  life:  it 
was  clear  with  regard  to  the  letters,  that  the  person  who  dic- 
tated them  was  an  acquaintance  of  Kelly's, — ^so  was  the  bishop : 
it  was  clear  that  the  person  mentioned  in  the  letters  who  went 
by  the  name  of  Jones  or  Illington,  was  a  clergyman, — so  was 
the  bishop:  it  was  evident  that  this  person  was  a  man  of  great 
credit  and  consideration,  and  looked  upon  by  himself  and 
others  as  a  leader  of  his  party, — so  was  the  bishop :  again, 
several  occasions  on  which  this  person  went  out  of  town  or 
remained  in  it,  and  was  sick  or  well,  exactly  tallied  with  the 
transactions  of  the  bishop's  life,  and  the  wife  of  this  person 
was  sick,  and  afterwards  died,  which  also  describes  what  hap- 
pened to  the  wife  of  the  bishop  at  the  very  time  of  the  corre- 
spondence.    The  manner  in  which  the  true  person  to  whom 
the  names    Jones  or  Illington    referred  was  discovered  is 
curious.    A  Mrs.  Barnes  was  arrested,  and  taken  before  the 
Privy  Council;  she  refused  to  disclose  any  thing  that  could, 
as  she  supposed,  endanger  her  acquaintances ;  at  last,  she  was 
asked,  if  a  dog  had  not  been  sent  to  her  from  France  ?  To 
which  she  replied  in  the  affirmative.     She  was  then  asked,  for 
whom  the  dog  was  intended?  To  this  she  answered  without 
hesitation,  as  she  thought  it  would  do  her  friends  no  harm, 
that  it  was  for  the  Bishop  of  Rochester.    Now,  the  intercepted 
correspondence  shewed  that  the  dog  was  for  the  person  called 
Jones  and  Illington.     This  was  the  first  clue  to  the  bishop's 
treason.     The  aigument  is   put  with  great  ability   in  the 
Report  of  the  Committee  of  the  House  of  Commons,  which 
was  probably  drawn  up  by  Pulteney ;  it  is  a  document  that 
will  well  repay  perusal — all  the  common  places  against  bills  of 
attainder  and  circumstantial  evidence,  and  cyphers  were  wielded 
with  great  force   by   Sir   Constantine   Phipps,  the  bishop's 
counsel,  and  the  Duke  of  Wharton.     The  latter  said,  alluding 
to  the  decision  of  the  Lords,  by  which  they  had  resolved  that 
the   witnesses  who  explained   the  cyphers  should    not    be 
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obliged  pablickly  to  reveal  their  means  of  knowledge :  '*  The 
greatest  certainty  homan  reason  knows  is  a  mathematical 
demonstration,  and  were  I  brought  to  your  Lordships'  Bar  to 
be  tried  upon  a  proposition  of  Sir  Isaac  Newton's,  which  he, 
upon  oath,  should  swear  to  be  true,  I  would  appeal  to  yoiir 
Lordships,  whether  I  should  not  be  nnjusdy  condemned,  un- 
less he  produced  his  demonstration  that  I  might  have  the 
liberty  of  inquiring  into  the  truth  of  it  firom  men  of  equal 
skilL"  This  speech  was  delivered  in  answer  to  WiUis,  Bishop 
of  Salisbury,  who  made  a  very  argumentative  speech  against 
Atterbury.  This  trial  was  illustrated  by  the  presence  of  Pope, 
who  was  called  by  Atterbury  to  prove  that  political  matters 
were  altogether  banished  firom  his  mind,  and  that  his  conver- 
sation turned  exclumvely  on  literary  topics.  Swift  has  also 
alluded  to  this  trial  in  Gulliver's  Travels,  with  his  usual 
pointed  satire.  Tet,  in  spite  of  this  support,  and  in  spite  of 
the  solemn,  and  all  things  considered  the  appaUing,  assevera- 
tions of  Atterbury  himself  no  reasonable  person  could  have 
doubted  as  to  his  guilt.  One  circumstance  alone  is  suflBcient 
to  put  an  end  to  all  moral  doubt  about  the  matter :  in  a  letter 
written  in  the  bishop's  hand,  found  among  his  papers,  and 
sealed  with  his  seal,  and  addressed  to  Mr.  Dubois  (a  cypher 
for  the  Pretender)  is  this  passage : — "  I  have  heard  nothing 
fix>m  you  since  the  letter  I  had  about  two  months  ago  by  Mr* 
Johnson  (Kelly),  to  which  I  immediately,  in  his  hand,  returned 
my  answer."  Of  this  letter  neither  the  bishop  nor  his  counsel 
attempted  to  give  any  explanation  (r). 

The  evidence  required  to  convict  a  man  of  murder  was  very 
much  considered,  and  explained  with  great  accuracy,  by  Lord 
Raymond,  in  the  case  of  Major  Oneby,  who  had  killed  Mr. 

(r)  I  think  Cicero  puts  the  defence  of  bilk  of  attainder,  and  of  pains 
and  pendties,  in  the  true  light.  He  condemns  ex  post  facto  laws. 
^  Neque  in  nllA  preteritum  tempus  reprehenditor  nisi  efus  rei  qu4B  ma 
iponie  iceleraia  ae  ne/aria  est  ut  eiiamsi  lex  turn  esset  magnopere  viiamski 
finerUr    Verr.  2.  1. 
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Gower  in  a  duel.  The  jury  returned  a  special  verdict,  setting 
out  the  facts  of  the  case,  which  were  those  of  a  duel  in  a 
tavern,  in  which  Oneby  was  the  aggressor,  but  in  which  the 
duel  was  conducted  with  perfect  feimess.  The  judges  held, 
in  this  case,  that  the  principals  in  a  regular  duel  are  guilty  of 
murder ;  and  had  not  Major  Oneby  killed  himself  the  night 
before  the  day  fixed  for  his  execution,  he  would  have  been 
hanged.  George  the  Second,  who  had  just  succeeded  to  the 
Crown,  obstinately  refusing,  with  the  want  of  benevolence, 
which  was  part  of  his  nature,  all  solicitations  for  mercy,  for  an 
act  that  he  considered  meritorious.  So  that  this  man  would 
have  been  hanged  for  a  crime,  which  men  in  the  highest 
stations  at  this  day  have  committed,  and  challenged  others  to 
perpetrate ;  and  which,  from  that  time  down  to  the  last  thirty 
years,  was  encouraged  in  the  army  by  Kings  and  generals. 
Here,  again,  is  an  instance  of  the  immorality  produced  by 
ignorance  of  legislation.  I  will  not  argue  the  question  of 
duelling,  though  considering  the  churlish  arrogance,  or,  as  the 
Italians  call  it,  the  '^  prepotenza,"  which  stamps  the  manners  of 
the  upper  and  middle  classes  among  us,  and  which  their  edu- 
cation, both  in  precept  and  example,  tends  so  carefully  to 
encourage;  perhaps  it  acts  as  a  check,  though  far  from  an 
adequate  one,  upon  brutality,  for  which  the  experience  of 
every  day  shews  us  rank  and  station  are  here  thought  not  an 
aggravation  but  an  excuse.  I  doubt  whether  any  one  who 
reflects  on  facts  very  notorious  in  this  country,  and  which  have 
taken  place  even  in  our  own  memory,  can  think  that  we  are 
civilized  enough  to  give  up  a  custom  which,  evil  as  it  is, 
perhaps,  prevents  evils  that  are  still  more  intolerable. 

We  cannot  legislate  for  an  Oxford  Street  upholsterer,  whose 
great  ambition  is  that  his  son  may  go  to  Eton,  and  be  a 
gentleman  commoner  of  Christ  Church,  and  that  his  grandson 
may  be  a  baronet  and  keep  a  pack  of  fox-hounds,  as  if 
he  had  a  right  to  vote  in  the  Ecclesia  at  Athens.  We 
are   Saxon  empiricks,   journalists,   foxhunters,  and   empha- 
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tically,  and  above  all,  and  in  all  classes,  and  always,  and 
in  everything — tradesmen;  not  Greeks,  nor  even  Romans. 
Be  this,  however,  as  it  may,  the  proper  method  of  putting 
a  stop  to  duelling  is  not  by  enlisting  the  sympathies  of 
every  man  on  the  side  of  the  person  accused  of  it,  nor  by 
sacrificing  once  or  twice  a  century  a  victim  to  law,  who  has 
only  done  what  he  has  seen  others,  against  whom  no  whisper 
is  breathed,  and  who  are  the  objects  of  general  esteem,  commit 
with  the  most  perfect  impunity.  If  your  supposed  wish  is 
not  mere  grimace  and  transparent  hypocrisy,  like  that  of 
putting  a  stop  to  bribery,  pass  a  law  that  no  man  who  fights 
a  duel  shall  serve  her  Majesty  in  any  situation,  nor  be  allowed 
to  practice  at  the  Bar,  nor  be  eligible  as  a  member  of  Parlia- 
ment. Such  a  law  would  furnish  an  excuse  which  a  brave 
man  might  adopt,  and  would  be  therefore  &r  more  efficacious 
than  one  which  shocks  the  reason  of  all  but  lawyers,  and 
which,  if  followed  out,  would  place  men  of  the  highest  honour, 
and  the  most  known  benevolence,  on  a  level  with  the  basest 
and  most  hardened  of  mankind. 

The  substance  of  Lord  Raymond's  judgment  is  in  this 
sentence,  '*  That  the  law  of  England  permits  the  excess  of 
anger  and  passion,  in  some  instances,  to  extenuate  the  greatest 
of  private  injuries,  that  is,  to  take  away  a  man's  life.  Tet,  in 
those  cases,  it  must  be  such  a  passion  as  for  a  time  deprives 
him  of  his  reasoning  faculties;  for  if  it  appears  reason  has 
resumed  its  office — if  it  appears  he  reflects,  deliberates,  and 
considers  before  he  gives  the  fatal  stroke,  which  cannot  be  so 
long  as  the  fury  of  passion  continues,  the  law  will  no  longer, 
under  that  pretext  of  passion,  exempt  him  from  the  punish- 
ment, so  as  to  lessen  it  firom  murder  to  manslaughter.  It 
plainly  appears  that  this  killing  Mr.  Gower  was  a  deliberate 
act  But  to  recapitulate  in  short :  after  the  words  had  passed, 
and  the  bottle  was  thrown  by  the  prisoner,  and  swords  drawn, 
— by  the  interposition  of  friends  they  sat  down,  and  continued 
in  company  for  an  hour,  [a  reasonable  time  under  those  cir- 
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cumstances  for  the  passion  to  cool] ;  and  after  that  hour 
expired,  the  deceased  says,  ^  We  have  had  hot  words,  but  you 
was  the  aggressor ;  but  I  think  we  may  pass  it  over,' — and  at 
the  same  time  offered  his  hand  to  the  prisoner ;  which  was 
enough  to  have  appeased  the  prisoner.  To  this  Mr.  Oneby 
answered,  'No,  damn  you,  I'll  have  your  blood  I'  words  ex- 
pressing malice,  not  passion.  Then,  when  the  company  went 
out  of  the  room,  the  prisoner  stayed,  and  called  the  deceased 
back,  '  Young  man,  come  back,  I  have  something  to  say  to 
you.'  The  door  immediately  was  shut,  clashing  of  swords 
was  heard,  and  the  deceased  received  the  mortal  wound  from 
the  prisoner  at  the  bar.  The  prisoner's  words  shew  what  was 
his  intention,  vtar.,  to  take  away  Mr.  Gower's  life;  and  the 
killing  him  may  properly  be  said  to  have  been  done  upon 
deliberation  and  consideration." 

A  striking  proof  of  the  caprice  of  English  law  is  to  be  found 
in  the  trial  of  Hugh  Reacon  and  Robert  Tranter.  These  two 
men,  being  bailifls,  committed  as  foul,  and  deliberate,  and 
miprovoked  a  murder,  as  any  of  which  the  State  Trials  contain 
the  account  The  laws  against  debtors,  at  that  time,  were  of 
the  most  savage  and  horrible  description,  and  the  men  selected 
to  arrest  them  were  the  vilest  and  most  brutal  among  the  vile 
and  brutal  functionaries  who  were  then  employed  in  all  the 
lower  departments  of  the  law.  To  any  one  who  has  not 
studied  the  character  of  the  English,  the  wanton  cruelties  and 
atrocious  crimes  perpetrated  under  colour  of  civil  proceedings, 
and  with  the  full  knowledge  of  every  judge  and  every  barrister, 
and  most  men  of  the  world,  will  appear  almost  incredible : 
men  were  arrested  for  debt,  often  where  they  owed  nothing, 
on  a  &lse  action,  to  gratify  the  malice  of  some  adversary, 
flung  into  a  loathsome  prison,  where  they  were  surrounded  by 
the  refuse  of  mankind,  obliged  to  submit  to  the  most  cruel 
extortion,  any  inquiry  into  which  was  always  discouraged  by 
our  judges,  and,  in  spite  of  the  Habeas  Corpus  Act,  released, 
if  at  all,  with  the  greatest  difficulty,  after  their  health  was 


518  UI8TORT  OF  THE 

ruined,  and  at  an  enormous  expense.  He  poorer  classes 
were,  at  this  time,  exposed  to  the  agonies  of  famine  in  those 
receptacles  of  pestilence.  In  the  case  which  I  have  quoted, 
the  sympathy  of  the  judge,  for  legal  cruelty,  was  placed  in  the 
clearest  light  Sir  John  Pratt^  a  man  who  owed  his  elevation 
to  his  dulness  and  his  ignorance,  exerted  all  his  understanding, 
and  what  was  more  considerable,  all  his  authority,  to  save 
these  savage  wretches  from  the  fate  they  merited.  The  jury 
found  them,  in  spite  of  the  clearest  evidence,  guilty  of  man- 
slaughter only  ;  and  after  suffering  a  nominal  punishment,  they 
were  again  let  loose  upon  the  unfortunate. 

In  the  case  of  John  Woodburne,  and  Arundel  Cuke,  who 
were  tried,  convicted,  and  executed  under  the  Coventry  Act, 
for  cutting  Edward  Crispe  (the  brother-in-law  of  Coke),  with 
intent  to  disfigure  him;   the  evidence  proved,  beyond  all 
doubt,  an  intention  not  to  disfigure,  but  to  murder,  the  person 
who  was  injured.     The  attempt  was  frustrated,  but  the  conse- 
quence was,  that  the  face  of  Crispe  was  gashed  and  severed  {t). 
The  defence  setup  by  the  prisoner  Coke,  which  would  have  been 
looked  upon  as  insanity  in  any  other  country,  was  entirely  con* 
formable  to  the  genius  of  English  legislation,  and  makes  the 
decisions  and  doubts  in  Crown  Cases  Reserved  less  surprising. 
He  maintained,  that  as  the  indictment,  that  is,  the  written 
chaige,  drawn  up  in  a  barbarous  terminology,  chaiged  him 
with  an  intention  to  disfigure,  and  that,  as  his  real  intention 
was  to  destroy  his  brother-in-law,  he  ought  to  be  acquitted. 
He  did  not  pretend  that  he  had  been  misled  in  his  defence,  or 
that  the  evidence  to  prove  both  crimes  was  not  in  all  respects 
the  same,  but  he  relied  entirely  on  the  &ct,  that  three  or  four 
barbarous  abbreviations  of  one  sort  had  been  used  in  the 
indictment,  which,  by  the  way,  he  was  not  allowed  to  seej 
instead  of  three  or  four  barbarous  abbreviations  of  another^ 
and  that,  therefore,  without  any  reference  to  his  guilt,  or  his 

(/)  An  attempt  to  murder  was  not  capital ;  an  attempt  to  disfigure 
This  WB8  English  jurisprudenoe. 
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innooence,  he  ought  at  oQoe  to  be  declared  not  gailty.  This 
aigament,  which  might  shock  an  Esquimaux,  and  which, 
muiaii»  mutandis^  might  now  be  used  successfully,  was  the 
happy  result  of  the  studies  followed  by  English  lawyers* 

The  following  luminous  dialogue  took  place : — 

Cuke  (the  assassin). — «  My  design  was  to  Kn.L  Mb.  Cbispe, 
and  not  to  maim  or  disfigure  him." 

i.  C  J. — ''Supposing  your  design  was  to  kill,  yet  your 
design  might  be  likewise  to  maim,  and  this  the  jury  must  try. 
This  is  matter  of  fact  for  their  consideration." 

Coke. — "  This  is  a  very  penal  statute,  I  hope  your  Lordship 
will  assign  me  counseL'' 

I^  C.  J.  (a  good  deal  puzzled). — **  You  say  your  intent  was 
ONLY  TO  BfUBDEB,  but  that  is  uot  yet  agreed,  or  found  to  be 
the  fiict :  it  is  the  point  now  in  trial,  whether  you  did  it  not 
with  an  intention  to  maim  or  disfigure,  and,  according  as  that 
intention  shall  appear  to  the  jury,  so  will  they  either  acquit  or 
convict  you."  Neither  the  Chief  Justice  nor  the  King's  counsel 
insbt  on  the  answer  whidi  any  jurist  would  give,  that  the  act 
done,  and  to  be  proved,  was  the  same,  whether  the  prisoner 
meant  to  disfigure  or  to  destroy  his  brother.  That  the  prisoner 
knew  what  that  act  was,  and  that  he  could  not  therefore  have 
been  misled  by  the  description  of  it,  or  the  intention  ascribed 
to  the  doer.  Such  would  have  been  the  answer  of  reason,  but 
on  that  veiy  account  it  was  an  answer  that  the  English  law 
studiously  forebore  to  recognize.  King  summed  up  with  great 
ability  and  fiutness,  and  came  at  length  to  this  notable  defence. 

^  As  for  Mr.  Coke,  that  which  he  principally  put  his  defence 
upon  is,  that  his  intent  was  to  kill  and  murder  Mr.  Crispe,  but 
not  to  maim  him,  or  to  slit  his  nose,  or  to  disfigure  him  in  so 
doing ;  and,  therefore,  though  in  pursuance  and  execution  of 
the  attempt  to  murder  Mr.  Crispe,  they  slit  his  nose,  or  might 
thereby  disfigure  him,  yet  that  not  being  their  intention  and 
design,  he  is  to  be  acquitted  on  this  indictment,  wherein  the 
intent  of  the  party  is  one  of  the  principal  ingredients  to  make 
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him  guilty.  This  same  defence  will  serve  also  for  Woodbome, 
that  they  intended  to  murder,  but  not  to  maim;  and  if  thej 
did  maim,  it  was  with  an  intention  to  kill,  and  not  to  dis&gore. 
Now  this  indictment  is,  as  I  told  you,  founded  on  the  22  &  23 
Car.  2,  c.  1,  for  that  on  purpose,  of  malice  forethought,  and  by 
lying  in  wait,  the  prisoners  did  unlawfully  and  feloniously  slit 
the  nose  of  Edward  Crispe,  with  intention,  in  so  doing,  to 
maim  or  disfigure  him.  Woodbume  is  charged  as  the  actor, 
or  principal  agent.  Coke  as  being  present,  aiding,  and  abetting; 
which,  in  point  of  law,  is  the  same,  as  to  the  guilt  and  con- 
science, both  being  in  law  principals. 

'^  That  this  attempt  on  Mr.  Crispe  was  designed,  malicious, 
and  by  lying  in  wait,  the  evidence  is  very  strong ;  there  has 
been  also  very  strong  evidence  given,  that  the  nose  of  Mr 
Crispe  was  slit  by  Mr.  Woodbume,  and  that  Coke  was  present 
on  the  same  design  with  Woodbume. 

^^But  the  thing  chiefly  insisted  on  is,  that  the  slitting  of 
Mr.  Crispe's  nose  was  not  with  an  intention,  in  so  doing,  to 
maim  or  disfigure  him ;  and  if  it  were  not  with  that  intent,  then 
the  prisoners  will  not  be  guilty  upon  this  indictment 

^^  Now,  gentlemen,  what  the  intent  of  these  persons  was  in 
slitting  Mr.  Crispe's  nose,  you  are  to  try;  this  is  a  matter 
of  fact  for  your  consideration  and  determination:  it  is  the 
same  in  other  felonies,  where  the  intent  of  the  party  makes 
the  crimes.  Burglary  is  breaking  open  a  house  in  the  night 
time,  with  an  intent  to  commit  a  felony ;  though  no  felony  be 
committed,  yet  if  there  was  an  intent  to  do  it,  it  is  burglary; 
which  intent  is  to  be  tried  by  the  jury.  Larceny  or  theft, 
is  taking  away  another  man's  goods,  with  an  intent  to  steal;  i^ 
it  were  without  such  an  intent,  it  would  only  be  a  trespass,  and 
no  larceny ;  but  whether  it  were  or  were  not  with  such  an 
intent,  is  a  matter  of  fact  to  be  inquired  into  and  determined 
by  the  jury.  Nay,  the  intent  is  so  necessary  in  all  felonies* 
that  a  person  who  hath  no  intent  or  design,  as  a  madman, 
}unatic,  infant,  &c,  cannot  commit  felony  for  that  very  rea^n; 
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becanse  he  cannot  have  any  intent  or  design  in  his  actions. 
So  that  in  this  case  you  are  to  try  no  other  matter  than  what 
is  tried  in  other  felonies,  viz.,  the  intent  of  the  party. 

**  Now,  how  is  the  intent  of  the  party  discovered  in  other 
cases?  By  the  &cts  themselves;  by  the  precedent,  con- 
comitant, and  subsequent  circumstances  of  the  fects ;  by  the 
manner  of  doing,  and  the  like. 

''There  are  some  cases  where  an  unlawful  or  felonious 
intent  to  do  one  act,  may  be  carried  over  to  another  act,  done 
in  prosecution  thereof;  and  such  other  act  will  be  felony, 
because  done  in  prosecution  of  an  unlawful  or  felonious  intent 


"  The  facts  necessary  to  be  proved  on  this  indictment  are, 
that  on  purpose,  and  of  malice  fore-thought,  and  by  lying  in 
wait,  they  unlawfully  slit  the  nose  of  Mr.  Crispe,  with  inten- 
tion of  so  doing  to  maim  or  disfigure.  As  to  the  fact  of  slitting 
the  nose,  that  is  directly  and  positively  sworn ;  there  can  be 
no  doubt  but  that  it  was  an  unlawful  slitting.  Then  the  next 
thing  for  your  consideration  will  be,  whether  this  unlawful 
slitting  was  on  purpose,  of  malice  fore-thought,  and  by  lying 
in  wait?  As  to  this,  a  great  deal  of  evidence  hath  been  given ; 
and  what  passed  before,  and  at  the  time  of  the  fact,  will  guide 
you  herein.  And  if,  on  a  review  of  the  evidence,  you  shall 
be  of  opinion  that  this  unlawful  slitting  of  the  nose  was  on 
purpose,  of  malice  fore-thought,  and  by  lying  in  wait,  then  the 
next  question  will  be,  whether  this  was  an  intention  to  dis- 
jQgure?  Facts  do  in  some  measure  explain  themselves;  and 
the  circumstances  proceeding  and  accompanying  those  facts, 
and  the  manner  of  doing  them,  do  many  times  more  fully 
explain  and  declare  the  intent  of  the  party.  The  prisoner, 
Mr.  Coke  [which  defence  goes  both  to  him  and  Woodbume], 
insists  that  their  intention  was  to  murder,  and  not  to  maim ; 
and  that  if  they  did  maim  or  slit  the  nose,  it  was  with  an 
intention  to  kill,  and  not  with  an  intention  to  maim  and  dis- 
figure.    On  the  other  side,  it  is  insisted  on  by  the  King's 
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cooDse],  that  though  the  ultimate  intention  might  be  to  nmider, 
yet  there  might  be  also  an  intention  to  maim  and  disfigure ; 
and  though  the  one  did  not  take  effect,  yet  the  other  might: 
an  intention  to  kill  doth  not  exclude  an  intention  to  maim  and 
disfigure.  The  instrument  made  use  of  in  this  attempt,  was  a 
bUl  or  hedging-hook,  which  in  its  own  nature  is  proper  for 
cutting  and  maiming ;  and  where  it  doth  cut  and  maim,  doth 
necessarily,  and  by  consequence,  disfigure.  The  attempt 
intended  on  Mr.  Crispe  was  immediately  to  his  person,  to  do 
him  a  personal  injury.  Besides  the  manner  of  doing  and 
perpetrating  this  fact,  is  proper  to  be  considered,  that  it  was 
done  by  violence,  and  in  the  dark,  where  the  assailant  could 
not  make  any  dbtinction  of  blows,  but  knocked  and  cut  on 
any  part  of  Mr.  Crispe's  body,  where  he  could,  till  he  had 
sunk  him  down,  and  done  to  him  whatever  else  he  pleased. 
And  if  the  intention  was  to  murder,  you  are  to  consider 
whether  the  means  made  use  of  in  order  to  effect  and  accom- 
plish that  murder,  and  the  consequences  of  those  means,  were 
not  in  the  intention  and  design  of  the  party;  and  whether 
every  blow  and  cut,  and  the  consequences  thereof,  were  not 
intended,  as  well  as  the  end  for  which  it  is  alleged  those  blows 
and  cuts  were  given"  («)b 

The  trial  of  John  Matthews  is  remarkable,  not  only  for  the 
extreme  cruelty  of  the  sentence,  but  because  the  witness  called 
by  the  counsel  for  the  prisoner  established  the  case  for  the 
prosecution.  He  was  indicted  under  a  statute  passed  in  the 
sixth  year  of  Queen  Anne,  by  which  it  was  provided,  that  any 
one  who,  after  the  25th  of  March,  1706,  should  assert,  mali- 
ciously, advisedly,  and  directly,  by  printing  or  writing,  the 
Pretender's  title  to  the  Crown,  should  be  adjudged  a  traitor, 
and  suffer  as  if  he  had  been  convicted  of  high  treason. 
Matthews  was  a  printer ;  and  the  printed  copy  of  a  paper,  ia 
which  the  right  of  the  Pretender  to  the  Crown  was  distinctlj 
asserted,  was  found  in  his  house  and  upon  him.   It  was  proved 

(«)  State  Trials,  vol.  16,  p.  78^  79. 
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that  he  had  superintended  the  printing  of  this  paper,  and  that 
it  had  been  copied  from  a  manuscript.  There  was,  however, 
no  evidence  to  shew  that  the  manuscript  was  in  the  hand- 
writing of  the  prisoner.  Other  papers  to  the  same  e£Pect,  and 
part  of  the  same  treatise,  were  found  upon  his  person.  His 
counsel  called  George  Matthews,  the  brother  to  the  prisoner, 
who  was  obliged  to  admit,  on  cross-examination  {t),  that  a 
letter,  in  which  the  printing  of  the  libel,  and  the  receiving 
money  for  printing  it,  were  confessed,  was  in  the  handwriting 
of  the  prisoner.  This,  said  the  Lord  Chief  Justice  King, 
^  proves  the  letter  to  be  his,  and  makes  it  evidence."  The 
poor  boy — ^he  was  only  nineteen — was  convicted,  and,  to  the 
very  great  disgrace  of  the  government  of  that  day,  was  executed. 
The  rule  as  to  proof  of  handwriting  was  thus  laid  down  by  the 
Chief  Justice :  **  I  take  it,  it  is  a  common  case.  Suppose  a 
trial  between  party  and  party,  the  common  method  of  proving 
a  man's  hand  is,  a  person  is  called  who  hath  seen  the  party 
write.  He  is  asked,  whether  do  you  believe  it  to  be  his 
handwriting,  or  no  ?  Nothing  more  is  expected,  than  that  he 
hath  seen  him  write,  and  believes  it  to  be  his  handwriting. 
Mr.  Matthews  swears  he  hath  seen  him  write,  and  he  believes 
it  to  be  his  handwriting. 

In  answer  to  an  objection,  that  there  was  no  proof  whom 
the  prisoner  meant.  King  said,  '^  I  take  it,  as  to  that,  we  are 
to  understand  it  (the  phrase)  as  all  mankind  do.  You  are  to 
consider  whether  that  book  is  written  concerning  the  pretended 
Prince  of  Wales  and  his  right  to  the  Crown  .  .  .  That  is  the 
matter  of  &ct  you  are  to  consider.  Is  it  possible  for  men  of 
common  sense  and  understanding  to  imagine  that  this  right  is 
concerning  anybody  but  the  Pretender  ?    If  so,  the  defendant 

will  be  acquitted In  the  next  place,  supposing  it  to  be 

so,  the  next  thing  is,  whether  he  has  done  maliciously  and 

(/)  Hungerford,  prisoner's  oounsel,  said,  as  it  stood  before  it  could 
not  be  read,  but  we  are  so  unlucky,  that  bjr  plowing  with  our  heifer  they 
have  gst  it  to  be  read. 


A 
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advisedly.  The  fact  implies  malice;  and  the  doing  a  thing 
advisedly  is  doing  it  with  thinking.  The  witnesses  say,  fiir 
several  days  they  were  desired  to  assist  him.** 

There  was  nothing  to  find  fault  with  in  the  summing  up  or 
in  the  conduct  of  the  judge ;  but  the  execution  of  a  sentence, 
so  disproportioned  and  so  savage,  shews  the  coarseness  and 
inhumanity  of  the  age  and  country. 

The  standard  of  public  honour  was  now  levelled  to  the 
earth.  A  sordid  traffic  was  carried  on  in  the  Houses  of  Par- 
liament, as  well  as  in  the  sanctuary  of  justice.  The  evils 
inseparable  firom  the  domination  of  an  aristocracy  composed 
principally  of  the  rich,  far  from  being  diminished  by  the 
polished  manners,  or  soflened  by  the  refinement  of  the  ruling 
class,  were  aggravated  by  the  coarsest  debauchery,  habits  the 
most  brutal,  and  immorality  the  most  disgusting.  One  of  the 
most  striking  proofs  of  the  condition  to  which  the  nation  was 
fast  approaching,  was  the  South  Sea  Fraud; — though  the 
House  of  Commons  did  think  fit,  in  those  days,  to  expel 
such  of  its  members  as  were  notoriously  agents  in  a  system  of 
peculation  which  had  ruined  himdreds  of  their  fellow  subjects. 
I  doubt,  however,  if  the  corruption  disseminated  by  the  South 
Sea  Scheme  in  both  Houses  of  Parliament,  was  more  mis-* 
chievous  and  extensive  than  that  recently  carried  on  in  railway 
committees,  and  by  railway  managers,  among  our  oontempo* 
raries.  It  led  certainly,  perhaps  firom  its  novelty,  to  far  more 
serious  investigations,  and,  indirectly,  was  the  cause  of  Lord 
Macclesfield's  impeachment  It  was  proved  that  Lord  Maccles- 
field, a  cunning,  acute,  pettifogging,  low-bom,  and  uneducated 
lawyer,  who  ought  to  have  been  an  attorney,  or  perhaps  judge 
of  a  Court  of  Requests,  and  who  became,  like  many  others  of 
the  same  cast  of  mind.  Lord  Chief  Justice  and  Lord  Chan- 
cellor,— had  acted  afler  his  kind  in  the  high  office  to  which  he 
had  been  elevated.  He  carried  the  habits,  natural  to  his  pursuits, 
extraction,  and  early  associations,  to  the  Bench.  They  who 
placed  him  there  were  more  criminal  than  he.  It  was  proved,  that 
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be  had  carried  on  a  regular  system  of  traffic  in  the  disposal  of 
the  offices  of  Masters  of  Chanceiy:  that  the  Masters  had 
bought  their  places  with  the  suitors'  money  lodged  in  their 
offices :  that  they  had  speculated  in  South  Sea  Stock  them- 
selves, and  lent  money  to  those  who  gambled  in  such  adven- 
tures. In  this  case  evidence  was  admitted,  that  5000/.  had 
been  paid  to  Lady  Macclesfield ;  and  her  conversation  on  this 
occasion  was  received,  and  I  think  properly,  against  her 
husband.  At  the  same  time,  the  money  in  question  was  not 
distinctly  traced  to  Lord  Macclesfield,  nor  was  it  proved  that 
Lady  Macclesfield  had  been  entrusted  by  her  husband  with 
the  management  of  this  negotiation.  Lord  Macclesfield,  how- 
ever, did  object  to  the  evidence  that  was  offered,  and  to  the 
questions  of  the  managers. 

The  following  case  of  Hall  v.  Hall,  derided  by  Lord  Ray- 
mond, (2  Strange,  1094),  illustrates  the  legal  rule : 

"  In  an  action  for  wages  earned  by  the  plaintiff^s  wife  of  the 
defendant's  intestate,  the  Chief  Justice  would  not  allow  the 
wife's  owning  the  receipt  of  20^  to  be  given  in  evidence  against 
the  husband." 

The  condition  of  the  poor  and  of  the  lower  classes  in 
England,  was  now  rapidly  deteriorating.  Wealth  and  in- 
fluence might  enable  the  upper  ranks  to  struggle  against  the 
evils  of  laws  so  absurd,  that  it  is  scarcely  conceivable  how 
society  should  continue  to  exist  under  their  influence.  But 
the  frightful  instances  I  am  about  to  quote,  of  cruelties,  which 
the  Barons  of  the  dark  ages  could  not  have  surpassed,  inflicted 
by  keepers  of  prisons  on  debtors  entrusted  to  their  custody, 
with  almost  perfect  impunity,  shew  how  utterly  in  vain  he 
that  had  no  helper,  lifted  up  his  voice  to  the  barbarous  edifice, 
surrounded  by  pitfalls  and  snares,  which  was  the  seat  of 
English  justice  (u).     The  authority  on  which  these  cases  rest 

(tt)  Within  a  month  from  the  time  I  am  writing  this,  in  Shropshire,  the 
house  of  a  supposed  debtor,  who  was  only  waiting  till  he  could  procure 
an  injunction  in  Chancery  to  stop  the  proceedings  against  him,  was  forced 
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cannot  be  disputed,  for  it  is  that  of  a  report  of  the  committee 
of  the  House  of  Commons,  by  which  these  honours  were  at 
length,  and  to  no  very  great  purpose,  brought  to  light ;  and 
it  was  with  blank  astonishment  that  I  have  read  in  his- 
tories of  authority,  passages  which  shew  that  this  report, 
and  the  atrocious  cases  which  corroborate  it,  had  altogether 
escaped  the  research  of  their  learned  authors.  These  memo- 
rials furnish  the  clearest  proof  how  absolutely  the  dupe 
of  sounds  and  the  merest  prejudices,  the  English  public 
is,  and  has  always  been ;  and  that  while  boasting  of  trial 
by  jury,  of  the  absence  of  torture,  of  examinations  in  open 
Court,  the  judges  and  legislators  allowed  the  keepers  of 
prisons,  animated  by  that  fierce  and  sordid  love  of  gain, 
which,  in  this  same  century,  turned  the  most  finitfiil  regions 
of  the  world  into  a  wilderness,  to  torment  with  lingering 
agonies,  and  to  destroy  by  deaths,  far  more  cruel  than  those 
inflicted  by  the  law  on  convicted  murderers,  innocent  men^ 
without  trial,  without  appeal,  and,  such  was  the  humanity  of 
the  judges,  without  redress.  That  the  administration  of  law 
by  the  magistrates  was  thoroughly  corrupt  and  arbitrary ;  that 
it  exposed  the  lower  class  to  all  the  evils  that  caprice,  brutality, 
and  ignorance  could  furnish,  we  know  from  the  works  of 
Fielding,  who  describes  scenes  that  he  had  often  witnessed — 
scenes  that  certainly  the  judicial  annals  of  France,  at  the  same 
time,  could  not  equal.  For  there  is  a  mixture  of  brutality 
with  English  corruption,  and  an  aflectation  of  justice,  that 
gives  to  the  hideous  pictures,  which  the  author  of  Amelia  has 
drawn,  and  which  are  abtmdantly  supported  by  the  State 
Trials, — a  transcendant  deformity,  and  an  abomination  all  their 
own.    No  evils  (v)  are  so  intolerable  as  those  which  are  inflicted 

open  in  defiance  of  law.  The  man  was  seized,  handcuffed,  and  carried 
ten  miles  to  the  county  gaol.  If  he  sues  his  aggressor,  he  maj  be  turned 
round  bj  a  special  demurrer. 

(v)  ^1  do  not  know  whether  any  grievance  can  be  considered  as 
intolerable,  until  it  has  been  established  bj  law.**  Burke's  Speech  on 
Acta  of  Uniftrmi^tj;  Works,  vol.  10,  p.  14. 
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by  means  |of  laws  which  are  supposed  to  be  the  perfection  of 
human  reason.  A  minister  in  France,  if  he  had  the  power, 
could  not  have  the  will,  of  tormenting  many  of  his  fellow 
citizens;  but,  in  England,  to  say  nothing  of  the  system  of 
pressing,  so  utterly  revolting  to  the  law  of  God  and  man,  the 
prisons  were  crowded  with  wretches  entirely  dependant  on  the 
caprice  of  a  savage  gaoler,  and  if  desperate  from  persecution, 
any  of  these  prisoners  appealed  to  the  supreme  Court,  the 
report  to  which  I  have  referred  shews  that  the  judges  of  the 
land,  with  truly  English  apathy  and  hatred  of  innovation, 

listened  to  the  complaint,  admitted  its  justice,  and sent  the 

prisoner  back  to  the  power  of  the  merciless  and  exasperated 
tyrants,  whom  they  thus  proclaimed  irresponsible,  there  to 
writhe  under  the  weight  of  chains,  to  suffer  stripes,  and  to 
endure  torments,  from  which  he  could  only  obtain  deliverance 
by  death !  Such  was  the  birthright  of  Englishmen ;  such  the 
value  of  Habeas  Corpus  and  the  Bill  of  Rights.  During  the 
eighteenth  century,  the  cells  of  the  Fleet  Prison,  and  of  the 
Marshalsea,  beheld  scenes  far  more  terrible  than  those  of  the 
Bastille.  Tortures  were  inflicted  by  its  keepers,  in  the  reiga  of 
George  the  First,  and  Greorge  the  Second,  on  men  confined  for 
debt,  such  as  the  subjects  of  Louis  the  Fifteenth,  in  the  same 
condition,  had  no  reason  to  apprehend,  and  as  would  not  have 
been  endured  by  the  French  people;  and,  with  the  single 
exception  of  one  ruffian,  who  fled,  English  law  and  English 
judges,  enabled  the  murderers  to  escape.  I  certainly  believe, 
that  considering  merely  the  effect  of  government  and  legislation, 
and  putting  aside  matters  over  which  our  rulers  had  no  controul, 
such  as  the  discoveries  of  art,  and  the  conveniences  furnished 
by  physical  science,  that  the  condition  of  the  lower  classes  (not 
actually  villeins)  under  the  two  first  Princes  of  the  House  of 
Brunswick,  and  the  first  ten  years  of  the  reign  of  George  the 
Third,  was  far  more  deplorable,  abject,  and  debasing,  far  more 
inconsistent  vrith  all  that  can  make  us  what  we  ought  to  be, 
than  under  the  dominion  of  the  Tudors;  nor  will  he  who  re- 
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fleets  on  the  reckless  multiplication  of  capital  pani8bment8(«7), 
and  the  character  of  those  to  whom  the  administration  of  our 
intricate  law  was  in  most  cases  entrusted^  find  oiuch  reason  to 
question  the  accuracy  of  this  conclusion. 

Hu^;insy  the  warder  of  the  Fleet  Prison,  and  Ame,  his 

deputy,  the  gaoler,  were  indicted  for  the  murder  of  Edward 

Ame.     Ame  was  a  quiet,  peaceable,  inoffensive  man.     '^I 

never  saw  him,"  said  one  of  the  witnesses,   ''do  anything 

amiss  to  man,  woman,  or  child."    He  was  carried,  by  order  of 

Barnes,  into  a  vault  like  those  in  which  the  dead  are  interred, 

and  where  the  dead  bodies  of  those  who  died  in  prison  were 

usually  deposited ;  it  had  no  chimney  or  fireplace,  nor  light, 

except  what  came  through  a  hole,  eight  inches  square,  over 

the  door;  it  was   neither  wainscotted  nor  plastered;  it  was 

built  over  the  common  sewer,  and  close  to  the  sink  where  all 

the  filth  of  the  prison  was  cast.     The  witness  then  describes 

the  fete  of  the  innocent  man,  whom  the  law  of  England 

allowed  to  perish  in  torments  without  any  accusation  even 

alleged  against  him.     ''The  prisoner  continued  in  a  good 

state  of  health  till  he  was  put  into  the  strong  room :  fix>m  that 

time  he  altered  every  day ;  he  grew  hoarse ;  he  could  not 

speak :  he  then  became  delirious,  and  ript  open  his  bed  and 

crept  into  the  feathers."    The  detail  which  follows  is  too 

loathsome  to  recite.     The  miscreant  Hoggins,  whom  our  laws 

enabled  to  perpetrate  his  crimes  with  impunity,  came  and  saw 

the  poor  wretch  in  this  condition,  looked  at  him  for  a  few 

minutes,  and  turned  away, — ^leaving  him  in  the  strong  room, 

where  he  shortly  died.     On  an  inquiry  how  he  came  to  creep 

into  the  feathers,  it  was  proved  that  it  was  to  avoid  the 

intolerable  cold.    When  Barnes  was  told  that  Arne  was  dying, 

he  answered,  "  Let  him  die  and  be  damned  I"    The  witnesses 

proved  that  no  man  could  live  in  the  strong  room  for  six 

weeks.     Huggins,  it  should  be  observed,  held  the  station  of  a 

(w)  Burke  told  Sir  James  Macintosh,  he  had  always  interest  enough  to 
get  an  offence  made  a  capital  felonj. 
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gentleman.  Sir  George  Oxenden,  Sir  John  Hinde  Cotton^ 
and  many  other  gentlemen,  declared  themselves  his  friends, 
and  gave  him  of  course  an  excellent  character  for  humanity. 
The  jury  found  a  special  verdict,  and  Huggins  escaped  alto- 
gether. And  the  Court,  by  a  miserable  quibble,  held  that 
the  facts  found  did  not  amount  to  murder  in  Huggins ;  though 
he  was  the  responsible  manager  of  the  prison, — though,  fifteen 
days  before  Ame*s  death,  he  saw  him  shut  up  naked  in  this 
horrible  place  where  he  was  illegally  confined, — though  it 
was  his  duty  to  have  released  him  from  that  confinement, — 
though  he  allowed  him  to  remain  in  it, — though  Ame  died  in 
consequence.     All  these  facts  (v)  were  found  by  the  special 

(o)  I  extract  these  passages  from  the  Report  of  the  Committee,  to  shew 
what  the  English  law  allowed,  and  what  English  judges,  because  it  was 
not  Term,  sent  men  back  to  suffer : — 

"  Captain  John  Mackpheadris,  who  was  bredd  a  merchant,  is  another 
melancholy  instance  of  the  cruel  use  the  said  Bambridge  hath  made  of  his 
assumed  authority.  Mackpheadris  was  a  considerable  trader,  and  in  a 
very  flourishing  condition  until  the  year  1720,  when,  being  bound  for 
large  sums  to  Uie  Crown,  for  a  person  afterwards  ruined  by  the  misfor- 
tunes of  that  year,  he  was  undone.  In  June,  1727,  he  was  a  prisoner  in 
the  Fleet,  and  although  he  had  before  paid  his  commitment  fee,  the  like 
fee  was  extorted  from  him  a  second  time ;  and  he  haying  furnished  a 
room,  Bambridge  demanded  an  extravagant  price  for  it,  which  he  refused 
to  pay,  and  urged,  that  it  was  unlawful  for  the  warden  to  demand 
extravagant  rents,  and  offered  to  pay  what  was  l^ally  due ;  notwith- 
standing which,  the  said  Bambridge,  assisted  by  the  said  James  Barnes 
and  other  accomplices,  broke  open  his  room,  and  took  away  several  things 
of  great  value,  amongst  others,  the  King's  extent  in  aid  of  the  prisoner 
[which  was  to  have  been  returned  in  a  few  days,  in  order  to  procure  the 
debt  to  the  Crown,  and  the  prisoner's  enlargement],  which  Bambridge 
still  detain.  Not  content  with  this,  Bambridge  locked  the  prisoner  out 
of  his  room,  and  forced  him  to  lie  in  the  open  yard,  called  the  Bare.  He 
sat  quietly  under  his  wrongs,  and  getting  some  poor  materials,  built  a 
little  hut  to  protect  himself,  as  well  as  he  could,  from  the  injuries  of  the 
weather.  The  said  Bambridge,  seeing  his  unconcernedness,  said, '  Danm 
him !  he  is  easy.  I  will  put  him  into  the  Strong  Room  before  to-morrow  ;* 
and  ordered  Barnes  to  pull  down  his  little  hut,  which  was  done  accord- 
ingly. The  poor  prisoner,  being  in  an  ill  state  of  health,  and  the  night 
rainy,  was  put  to  great  distress.    Some  time  afler  this  he  was  [about 

M   M 
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verdict,  and  it  was  held  that  these  facta  were  not  evidence  of 
murder.    The  sympathy  of  the  law  for  those  in  authority  was 

eleven  o'clock  at  night]  assaulted  by  Bambridge,  with  seveivl  other 
persons  his  accomplices,  in  a  violent  manner ;  and  Bambridge,  though  the 
prisoner  was  unarmed,  attacked  him  with  his  sword,  but  by  good  fortune 
was  prevented  firom  killing  him ;  and  several  other  prisoners  coming  out 
upon  the  noise,  they  carried  Mackpheadris  for  safety  into  another  gentle- 
man's room ;  soon  after  which,  Bambridge  coming  with  one  Savage,  and 
several  others,  broke  open  the  door,  and  Bambridge  strove  with  his  sword 
to  kill  the  prisoner,  but  he  again  got  away,  and  hid  himself  in  another 
room.    Next  morning,  the  said  Bambridge  entered  the  prison  with  a 
detachment  of  soldiers,  and  ordered  the  prisoner  to  be  dragged  to  die 
lodge,  and  ironed  with  great  irons ;  on  which,  he  desiring  to  know  for 
what  cause,  and  by  what  authority  he  was  to  be  so  cruelly  used? 
Bambridge  replied, '  It  was  by  his  own  authority,  and  damn  him  he  would 
do  it,  and  have  his  life.'    The  prisoner  desired  he  might  be  carried  before 
a  ma^trate,  that  he  might  know  his  crime  before  he  was  punished ;  but 
Bambridge  refused,  and  put  irons  upon  his  1^  which  were  too  little,  so 
that  in  forcing  them  on,  his  legs  were  like  to  have  been  broken,  and  the 
torture  was  impossible  to  be  endured.    Upon  which,  the  prisoner  com- 
plaining of  the  grievous  pain  and  straitness  of  the  irons,  Bambridge 
answered,  'that  he  did  it  on  purpose  to  torture  him;*  on  which  the 
prisoner  replying,  *  that  by  the  law  of  England,  no  man  ou^t  to  be 
tortured.'    Bambridge  declared,  'that  he  would  do  it  first,  and  answer 
for  it  afterwards  ;*  and  caused  him  to  be  dragged  away  to  the  dungeon, 
where  he  lay  without  a  bed,  loaded  with  irons  so  close  rivetted,  that  they 
kept  him  in  continual  torture,  and  mortified  his  legs.    After  long  appli- 
cation, his  irons  were  changed,  and  a  surgeon  directed  to  dress  his  legs, 
but  his  lameness  is  not,  nor  ever  can  be  cured.    He  was  kept  in  this 
miserable  condition  for  three  weeks,  by  which  his  sight  is  greatly  preja- 
diced,  and  in  danger  of  being  lost. 

«( The  committee  find,  that  the  said  Bambridge  hath,  by  himself  and  his 
agents,  often  refused  to  admit  prisoners  into  the  prison,  though  committed 
by  due  course  of  law ;  and  in  order  to  extort  money  from  them,  hath 
often,  contrary  to  an  act  of  the  22nd  and  28rd  of  Song  Charles  2,  witfaont 
their  free  and  voluntary  consent,  caused  them  to  be  carried  away  firom 
the  prison  gate  unto  a  public  victualling  or  drinking  house,  commonly 
called  a  spunging  house,  belonging  to  him  the  said  Bambridge  as  warden, 
and  rented  of  him  by  Corbett  his  tipstaff,  and  hath  there  kept  them  at 
exorbitant  chaxges,  and  forced  them  to  call  for  more  liquor  than  they 
were  inclined  to,  and  to  spend  more  than  they  were  able  to  afibrd,  to  tbe 
defrauding  of  their  creditors,  and  the  distressing  of  their  families,  whose 
substance  they  are  compelled  there  to  oonsumeb  and  for  the  dTectaal 
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never  more  disgracefully  conspicuous.  The  judges  seem  to 
have  determined  to  counteract  the  benevolence  of  the  Legis- 
lature. Bambridge^  another  gaoler,  was  indicted  for  the 
murder  of  CastelL  After  having  extorted  large  sums  of 
money  from  Castell,  Bambridge,  on  his  refusal  to  comply 
with  his  exorbitant  demands,  placed  Castell,  in  spite  of  his 
earnest  supplication,  out  of  the  prison  in  an  infected  house, 

making  them  stretch  their  poor  remains  of  credit,  and  to  squeeze  out  of 
them  the  charity  of  their  friends.  Each  prisoner  is  better  or  worse 
treated  according  to  his  expenses,  some  being  allowed  a  handsome  room 
and  bed  to  themselves,  some  stowed  in  garrets,  three  in  one  bed,  and  put 
in  irons. 


""  Jacob  Mendez  Salas,  a  Portuguese,  was,  as  far  as  it  appeared  to  the 
committee,  one  of  the  first  prisoners  for  debt  that  ever  was  loaded  with 
irons  in  the  Fleet.  The  said  Bambridge  one  day  called  him  into  the 
gate-house  of  the  prison,  called  the  Lodge,  where  he  caused  him  to  be 
seized,  fettered,  and  carried  to  Corbett's,  the  spunging-house,  and  there 
kept  for  upwards  of  a  week,  and  when  brought  back  into  the  prison, 
Bambridge  caused  him  to  be  turned  into  the  dungeon,  called  the  Strong 
Boom  of  the  master's  side. 

^  This  place  is  a  vault,  like  those  in  which  the  dead  are  interred,  and 
wherein  the  bodies  of  persons  dying  in  the  said  prison  are  usually 
deposited,  till  the  coroner's  inquest  hath  passed  upon  them.  It  has  no 
chimney  nor  fire-place,  nor  any  light  but  what  comes  over  the  door,  or 
through  a  hole  of  about  eight  inches  square.  It  is  neither  paved  nor 
boarded,  and  the  rough  bricks  appear  both  on  the  sides  and  top,  being 
neither  wainscotted  nor  plastered.  What  adds  to  the  dampness  and 
stench  of  the  place  is,  its  being  built  over  the  common  sewers,  and 
adjoining  to  the  sink  and  dung-hill,  where  all  the  nastiness  of  the  prison 
18  cast.  In  this  miserable  place  the  poor  wretch  was  kept  by  the  said 
Bambridge,  manacled  and  shackled  for  near  two  months.  At  length,  on 
receiving  five  guineas  from  Mr.  Kemp,  a  friend  of  Solas's,  Bambridge 
released  the  prisoner  from  his  cruel  confinement ;  but  though  his  chuns 
were  taken  ofi*,  his  terror  still  remained,  and  the  unhappy  man  was  pre- 
Tailed  upon  by  that  terror,  not  only  to  labour  gratis  for  the  said 
Bambridge,  but  to  swear  also  at  random  all  that  he  hath  required  of  him ; 
and  the  committee  themselTCS  saw  an  instance  of  the  deep  impression  his 
sufferings  had  nuide  upon  him,  fi}r  on  his  surmising,  from  something  said, 
that  Bambridge  was  to  return  again,  as  warden  of  the  Fleet,  he  fainted, 
and  the  blood  started  out  of  his  mouth  and  nose." 

M  M  2 
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where  be  died.  A  jury,  in  conformity  with  the  strong  and 
eager  direction  of  Mr.  Justice  Page,  a  fit  representative  of  the 
Scroggs'sy  acquitted  the  prisoner.  The  widow  of  the  murdered 
man  brought  an  appeal  of  murder,  a  proceeding  which  the 
law  then  allowed.  Raymond  summed  up  for  a  conviction ; 
telling  the  jury,  that  if  Bambridge  had  notice  that  Castell 
never  had  the  small  pox, — that  he  was  afraid  of  catching  it, 
and  carried  Castell  against  his  will  where  the  infection  pre- 
vailed, he  was  guilty  of  murder.  But  it  was  too  late;  the 
jury  acquitted  this  murderer  a  second  time. 

Nor  were   these   murders  confined  to  the   Fleet  Prison. 
William  Acton  was  tried  for  the  murder  of  Bliss,  a  prisoner. 
Bliss  tried   to  escape;  Acton  (turnkey  of  the   Marshalsea) 
seized  him,  and  put  on  him  a  skull-cap,  collar,  thumb  screws,  and 
fetters.     The  wife  came  to  see  her  husband ;  he  spoke  to  her 
through  the  wall  of  his  prison ;  he  said  to  her,  '^  this  place, 
and  the  cruel  usage  I  have  had,  will  be  the  death  of  me  T    He 
was  beat  so,  that  his  clothes  toere  forced  to  be  cut  off.    His  body 
and  stomach  were  very  much  swelled.     He  was  as  black  as 
possible  with  the  marks  of  the  bull's  pizzle  which  Acton  kept. 
Another  witness  said,  '^  I  saw  him  screwed  down,  and  bleeding 
at  his  thumb  nails.     I  gave  him  drink  through  a  hole  while 
he  held  his  head  backward;  he  could  not  take  it  himself 
because  his  hands  were  confined.''    Another  witness  said,  '*  I 
saw  Acton  beat  Bliss  with  a  bull's  pizzle  then,  and  stamped 
upon  his  body  several  times,  while  Bliss  was  lying  on  the 
ground."    Another  witness  spoke  to  the  same  fact ;  and  sud 
Bliss  stood  on  one  leg,  for  he  could  not  set  the  other  to  the 
ground.     I  believe  he  died  for  want  of  food  and  being  so 
treated.     The  prisoner  was  acquitted. 

The  same  man,  Acton,  was  tried  for  the  murder  of  another 
prisoner.  He  was  acquitted  in  defiance  of  the  clearest 
evidence. 

The  same  man  was  tried  for  the  murder  of  a  third  prisoner, 
Robert  Newton.     He  was  again  acquitted.    The  imagination 
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of  a  dramatist  has  seldom  gi?en  a  more  heartrending  descrip- 
tion than  the  following:  ^< Acton  came  and  saw  Newton 
locked  in  the  strong  room ;  he  fell  sick  there ;  his  body  was 
covered  with  vermin.  His  wife  and  young  child  came  to 
implore  that  he  might  be  released ;  he  was  put  in  the  sick- 
room,  and  died  in  three  or  four  days.  His  wife  broke  her 
hearty  and  she  and  the  child  died  in  the  same  week.  I  was 
in  the  place  at  the  same  time.  There  were  two  dead  men  in  it 
I  was  sick  for  five  months.  It  was  infested  with  rats  and 
vermin."  All  this  infernal  tyranny  was  unpunished.  If  we 
reflect  that  Hie  men  were  debtors  only,  that  they  were  heavily 
ironed,  scourged,  and  murdered,  we  shall  know  what  value  to 
annex  to  the  panegyrics  on  our  constitution.  The  coarseness 
of  a  trading  people,  which  leads  them  to  think  that  no  suffer- 
ings or  punishment  that  a  debtor  can  suffer  is  too  severe, 
and  to  look  with  indulgence  at  any  excesses  committed  by 
those  who  are  entrusted  with  their  custody,  is  roost  apparent 
in  the  result  of  these  trials,  which  are  as  great  a  disgrace  to 
the  nation  as  the  crimes  disclosed  in  them.  Laws  arc  of  little 
avail  when  men  are  under  the  dominion  of  an  almost  frantic 
respect  for  money.  England  is  the  only  country  where  such 
criminals  would  have  undergone  a  public  and  regular  trial,  and 
have  been  dismissed  with  absolute  impunity.  Similar  tortures 
may,  from  bigotry,  have  been  sometimes  inflicted  in  the  gloom 
of  the  Inquisition,  but  the  English  alone  would  allow  them  to 
be  inflicted  by  avarice  in  the  broad  glare  of  noonday  light 
Here  alone  could  there  be  laws  to  punish,  publicity  to  disclose, 
and  at  the  same  time  full  impunity  to  the  criminal.  In  France, 
at  the  time  of  which  I  am  speaking,  such  horrours  were  unknown. 
But  that  the  reader  may  know  how  the  desire  of  supporting 
authority  can  in&tuate  the  judgment,  he  should  recollect,  that 
the  worst  of  these  crimes  had  been  brought  specially  under 
the  notice  of  the  judges ;  that  the  judges,  after  several  meetings^ 
(during  which  the  wretched  prisoner  was  undergoing  the  tor- 
tures of  which  he  complained),  '^  reprimanded  Huggins,  (the 
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acquitted)  and  Bambridge,  (the  other  man  acquitted)^  and 
declared  that  a  goaler  could  not  answer  the  ironing  of  a  man 
before  he  was  found  guil^  of  any  crime  ;** — and  then  follows 
the  conclusion,  which  so  completely  shews  the  character  of  our 
law  and  its  administrators; — ^^but,  it  being  out  of  temif  they 
could  not  ffioe  the  prisoner  relief  or  satis&ction ;"  accordingly, 
he  was  actually  sent  back  by  the  judges  of  the  land,  to  suSer 
illegal  tortures,  with  the  fiill  knowledge  that  he  was  to  suffer 
them.     Magna  Charta,  the  Habeas  Corpus  Act,  the  Bill  of 
Rights,  had  all  been  passed ;  the  law  had  provided  a  redress 
for  every  injury,  yet  innocent  Englishmen  are  flung  into  a 
pestilential  cell,  beaten  almost  to  death,  and  loaded  with  irons; 
— these  things  are  proved  to  the  judges^  who  have  several 
meetings  about  them,  declare  them  illegal,  and  send  the 
prisoner  back  to  suffer  them  and  to  die,  because  it  was  out 
OF  TEEM.     The  history  of  English  law,  its  barbarity,  its  abuses, 
its  horrours,  its  expense,  its  felsehood,  its  inoonsistendes,  its 
chicanery,  its  inutility,  except  for  the  rich  in  some  cases^ 
openly  stated  by  those  in  the  highest  judicial  stations,  and  its 
cruelty  to  the  poor  in  others,  are  accounted  for  in  these  words — 
In  those  days,  form  was  on  one  side ;  the  life  and  health  of  an 
innocent  man  on  the  other;  the  first  consideration  is  that 
which  rules  the  judge — ^in  our  days  we  are  a  little  better,  life 
is  preferred  even  to  form;  but  where  form  is  on  one  side,  and 
clear    substantial   justice  on  the  other,  let   the   reader  of 
Meeson  and  Welsby's  Reports  say,  which  consideration  rules 
the  decision  of  the  judge.     When  shall  it  be  said,  that  where 
substantial  justice  is  on  one  side,  everything  on  the  other  is 
unavailing?    When  the  New  Rules  give  way  to  a  rational 
system  of  proceedings,  and  special  demurrers  are  thought  of  as 
we  think  of  trial  by  battle.    I  add  the  result  of  this  dednon  of 
the  judges,  which  completes  the  picture  of  barbarity,  oppression^ 
and  chicane : 

*' Notwithstanding   this  opinion  of  the  judges,  the  said 
Bambridge  continued  to  keep  the  prisoner  in  irons  till  he  had 
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paid  him  six  guineas ;  and  to  prevent  the  prisoner's  recovering 
damages  for  the  cruel  treatment  of  him,  Bambridge  indicted 
him  and  his  principal  witnesses  at  the  Old  Bailey,  before  they 
knew  anything  of  the  matter ;  and  to  support  that  mdictment 
he  had  recourse  to  subomatiouj  and  turned  two  of  his  servants 
out  of  places,  which  they  had  bought,  because  they  would  not 
swear  fiilsely  that  the  prisoner  had  struck  the  said  Bainbridge, 
which  words  he  had  inserted  in  affidavits  ready  prepared  for 
signing,  and  which  they  knew  to  be  false.  As  soon  as  they 
were  apprized  of  it,  they  applied  to  the  Lord  Mayor,  who 
ordered  the  grand  jury  down  to  the  Fleet,  where  they  found 
that  Bambridge  was  the  aggressor.  But  the  bill  against  the 
prisoners  being  already  found,  the  second  inquiiy  was  too  late. 

*^  The  prisoners  being  no  longer  able  to  bear  the  chaiges  of 
prosecution,  which  had  already  cost  lOOL,  and  being  softened 
by  promises,  and  terrified  by  threats,  submitted  to  plead  guilty, 
on  a  solemn  assurance  and  agreement  made  with  Bambridge 
before  witnesses,  of  having  but  one  shilling  fine  laid  upon 
them :  but  so  soon  as  they  had  pleaded  guilty,  Bambridge  took 
advantage  of  it,  and  has  continued  harassing  them  and  their 
securities  ever  since"  (tr). 

It  was  held,  in  the  case  of  Richard  Franklin,  who  was  in- 
dicted for  a  libel  published  in  the  Craftsman,  that  the  question, 
whether  the  words  imputed  to  the  defendant,  were  libellous  or 
not,  was  for  the  Court,  and  not  for  the  jury.  ''This  does  not 
belong  to  the  office  of  the  jury,  but  to  the  office  of  the  Court; 
because  it  is  a  matter  of  law,  and  not  of  &ct ;  and  of  which  the 
Court  are  the  only  proper  judges;  and  there  is  redress  to  be 
had  at  another  place,  if  either  of  the  parties  are  not  satisfied; 
for  we  are  not  to  invade  one  another's  province,  as  is  now  of 
late  a  notion  among  some  people  who  ought  to  know  better ; 
for  matters  of  law  and  matters  of  fact  are  never  to  be  con« 

founded"  (*> 
A  case  of  great  importance,  on  the  principles  of  the  law  of 

(w)  SUte  Trials,  vd.  17,  p.  304. 
(x)  Sute  Trials,  vol.  17,  p.  672. 
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evidence,  was  decided  about  the  year  1740.  This  was  Warren 
V,  Greenville  (2  Strange,  1189).  It  arose  from  an  objection, 
caused  by  the  barbarous  law  of  landed  property,  which  is  still 
very  absurd,  and  which  at  that  day  resembled  more  the  inven- 
tion of  a  mischievous  baboon,  than  the  creation  of  human 
beings,  however  besotted  by  pedantic  superstition.  In  order 
to  shew  that  there  had  been  a  proper  tenant  to  the  praecipe,  in 
levying  a  fine,  in  other  words,  that  the  defendant  had  a  good 
title  to  his  estate,  the  defendant  offered  the  debt  book  of  an 
attorney,  in  which  the  charges  for  doing  the  act  that  the 
plaintiff  said  had  not  been  done,  were  inserted;  and  the  book 
also  shewed  that  these  charges  had  been  paid:  after  argument, 
the  Court  allowed  this  evidence,  on  the  ground  that  it  was 
free  from  suspicion;  that  if  the  attorney  had  been  alive  he 
might  have  been  examined  to  the  fact,  and  that  this  was  the 
next  best  evidence.  In  Anne's  time.  Lord  Holt  had  allowed 
similar  evidence.  This  was  the  case  of  Price  v.  Lord  Tor- 
rington,  in  which  the  evidence  to  chaige  the  defendant  was, 
that  the  usual  way  of  the  plaintiff's  dealing  was  that  the  dray- 
men came  every  night  to  the  clerk  of  the  brewhouse,  and  told 
him  how  much  beer  they  had  delivered  out,  which  he  set 
down  in  a  book  kept  for  that  purpose,  to  which  the  draymen 
set  their  hands;  that  the  drayman  had  set  his  hand  to  this 
entry,  and  was  dead;  and  this  was  held  good  evidence  of 
a  delivery. 

This  principle  (x)  was  carried  still  farther  in  the  case  of  Searle 
V.  Lord  Barrington.  In  this  case,  if  interest  had  been  paid^  the 
plaintiff  was  entitled  to  recover  on  a  bond ;  and  it  was  held, 
that  the  indorsements  of  the  creditor  on  the  bond,  were  evi- 
dence in  favour  of  the  creditor  to  prove  that  the  interest  had 
been  paid.  On  appeal,  this  decision  was  upheld  by  the  House 
of  I^rds ;  but  it  is  said  in  the  Report,  that  the  point  which 
the  creditor  endeavoured  to  prove,  was  established  there  by 

other  circumstantial  testimony.     Now,  indeed,  b}'  the  9  Geo.  4, 

• 

(x)  See  Lord  Hardwicke,  Glyn  v,  Bauk  of  England,  2  Ves.  241. 
I  wonder  this  case  is  not  more  quoted. 
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c  14,  s.  3f  it  is  enacted,  that  no  indoraement  on  any  note,  bill, 
or  writing,  written  by  or  on  behalf  of  the  person  to  whom  such 
payment  is  made,  shall  be  evidence  to  take  the  case  out  of  the 
Statute  of  Limitations.  But  the  cases  of  Warren  v.  Greenville, 
Searle  v.  Lord  Barrington,  and  Price  v.  Lord  Torrington,  have 
been  followed  by  a  series  of  decisions  which  were  reviewed 
with  much  care  in  Gleadow  v.  Atkin  (y) ;  and  the  result  is, 
that  the  declarations  of  a  person  having  peculiar  means  of 
knowledge,  and  having  no  interest  to  misrepresent,  are  admis- 
nble  after  his  death ;  entries  made  by  such  a  person  in  the 
course  of  his  du^,  are  also  then  admissible  (z);  in  short,  that 
a  minute  in  writing,  made  at  the  time  when  the  &ct  it  records 
took  place,  by  a  deceased  person,  in  the  ordinary  course  of  his 
business,  is  admissible  in  evidence.  I  must  add,  that  the 
distinction  raised  in  the  Sussex  Peerage  case,  between  decla- 
rations made  against  pecuniary  interest,  and  those  made 
against  any  other  interest,  appears  quite  untenable,  and  quite 
unworthy  of  any  one  acquainted  with  human  nature  (even  in 
this  country  of  tradesmen)  or  with  the  principles  of  juris- 
prudence. 

Lord  Hardwicke,  in  the  case  of  Omichund  v.  Barker, 
(1  Atkyns),  decided,  that  the  deposition  of  a  Gentoo,  sworn 
according  to  his  religion,  might  be  read  as  evidence  in  the 
cause.  Lord  Coke  had,  indeed,  laid  it  down,  with  other 
equally  judicious  and  enlarged  doctrines,  ^^that  an  infidel  (a) 

(y)  Gleadow  v.  Atkin,  1  C,  M.  k  R.  425. 

(2)  It  has  been  attempted  to  narrow  this  role  bj  the  qualification,  that 
the  entries  must  be  against  the  interest  of  the  person  making  them.  This 
has  received  some  sanction  from  a  nisi  prius  decision  of  Doe  v,  Vowles, 
1  M.  &  Rob.  261,  but  it  can  hardly  be  maintained.  The  modern  cases  are. 
Doe  V.  Robson,  15  East,  33 ;  Higham  v.  Ridgway,  10  East,  109 ;  Middle- 
ton  V.  Melton,  10  B.  &  C.  317 ;  Brain  v.  Preece,  1 1  M.  &  W.  776 ;  Doe  d. 
Turford  v.  Palteshall,  3  B.  &  A.  898 ;  Chambers  r.  Bemasooni,  4  Tyr. 
531 ;  Poole  o.  Dicas,  1  Bing.  N.  C.  649. 

(a)  **  All  infidels  are  in  law  perpetui  inimicij  perpetual  enemies  [for  the 
law  presumes  not  that  they  will  be  converted,  that  being  remota  poUntia^ 
a  remote  possibility],  for  between  them,  ca  with  the  devils,  whose  subjects 
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could  not  be  a  witness."  Coke  Ldtt  6,  bu  **  Loid  Coke/ 
said  the  Chief  Justice  Willes,  ^  is  a  veiy  great  lawyer,  bat  oar 
Savioor  and  St  Peter  are  in  this  respect  moch  better  aatho- 
ritie^"  **  The  6i8t  author,"  said  Lord  HardwidLe,  ^  whom  I 
shall  mention,  is  Bishop  Sandeison,  de  juramenti  obligatiooe. 
All  that  is  necessaiy  to  an  oath,  is  an  appeal  to  the  Sopreme 
Beings  thinking  him  the  rewarder  of  truth  and  the  ayei^^er  of 

Csilsehood,  juris  juramentum  est  aflBrmatio  relig^oea It  is 

laid  down  by  all  writers,  that  the  outward  act  is  not  essential ; 
all  that  is  necessary  appears  in  this  case,  an  external  act  was 
done  to  make  it  a  corporal  act  The  judges  and  sages  of  the 
law  have  laid  it  down,  that  there  is  but  one  general  rule  of 
evidence,  *the  best  that  the  nature  of  the  case  will  admit' 
The  rule  is,  that  if  the  writings  have  subscribing  witnesses  to 
them,  they  must  be  proved  by  those  witnesses.  The  first 
ground  judges  have  gone  upon  in  departing  fiom  these  rules^ 
is  absolute  strict  necessity ;  secondly,  a  presumed  necessity. 
In  the  case  of  writings  subscribed  by  witnesses  who  are  aU 
dead,  the  proof  of  one  of  their  hands  is  sufficient  to  establish 
the  deed.  Where  an  ori^nal  is  lost,  a  copy  may  be  admitted, — 
if  no  copy,  then  a  proof  by  witnesses  who  have  heard  the  deed ; 
and  yet  it  is  a  thing  the  law  abhors,  to  admit  the  memory  of 

man  for  evidence It  has  been  the  wisdom  of  all  nations 

to  administer  such  oaths  as  are  agreeable  to  the  notion  of  the 
person  taking,  and  does  not  at  all  affect  the  conscience  of  the 
person  administering  it,  nor  does  it  in  any  way  adopt  such 
religion"  {z). 

The  down&U  of  Sir  Robert  Walpole  gave  rise  to  vehement 
discussions^  as  to  the  propriety  of  a  bill  to  indemnify  the 
witnesses  against  him  for  their  share  in  the  guilt,  which  they 
were  called  upon  to  discover.    I  have  already  stated  my  opinion 

ikey  be,  and  the  ChristiaD,  there  is  perpetual  hostilitj,  and  can  be  no 
peace.    And  herewith  agreeth  the  book  in  12  Hen.  S,  foL  4,  where  it  is 
holden  that  a  Pagan  cannot  have  or  maintjiin  any  action  at  alL**   Calvin^a 
oasei  Coke  Bep.  voL  4,  p.  1,  Fra8er*8  ed. 
Cz)  See  Bentham*B  Tract,  «*  Swear  not  at  all." 


LAW  OF  BVIDBNGE.  539 

of  the  character  of  this  able  minister.  Nobody  can  question 
the  coarseness  of  his  nature  or  the  services  be  rendered  to  the 
House  of  Brunswick,  at  the  expense  of  that  public  morality, 
for  the  loss  of  which  a  government  of  Phocions  would  be  too 
poor  a  compensation.  Nor  will  any  one,  not  blindly  credulous, 
suppose  that  the  public  good  was  at  all  the  motive  of  the 
Yorkes  and  Pulteneys,  his  fidse  friends  and  his  bitter  enemies. 
The  moment  they  had  overthrown  his  power  {a),  they  quarrelled 
about  the  spoil  That  he  had  incurred  the  penalties  annexed 
by  the  letter  of  the  law  to  corruption,  was  manifest;  but  these 
penalties  were  contrived  only  to  impose  on  the  people,  and  no 
public  man  of  that  day  really  believed  integrity  possible. 
Nicholas  Paxton  (b)  was  Solicitor  to  the  Treasury  during  the 
transactions  inquired  into.  On  being  asked  as  to  advances  of 
money  by  him,  he  answered,  *^  I  will  not  answer  that  question, 
as  it  tends  to  accuse  myself.''  The  committee  appealed  to  the 
House  of  Commons,  and,  accordingly,  a  bill  was  brought  in  to 
indemnify  any  witness  who,  being  examined  by  the  committee, 
shall  truly  and  faithfully  discover,  disclose,  and  make  known 
any  matter  touching  the  corrupt  and  illegal  disposition,  by  Sir 
Robert  Walpole,  of  money  voted  by  Parliament  The  bill 
passed  the  Commons  by  a  majority  of  214  to  186,  and  was  lost 
in  the  Lords  by  109  to  57, — ^Lord  Hervey  and  Lord  Carteret 
speaking  against  the  bill ;  the  Duke  of  Axgyle  and  Lord 
Chesterfield  in  its  &vour.  After  this,  it  was  evident  that  the 
whole  proceeding  was  a  mockexy,  and  that  the  motive  of  Sir 
Robert  Walpole's  adversaries  was  personal,  not  public, — the 
love  of  power  instead  of  the  hatred  of  corruption.    The  pro- 

(a)  This  was  the  time 

^*  When  Sands  in  sense  and  person  queer, 
Jumped  from  a  patriot  to  a  peer ; 

No  mortal  yet  knows  why ; 
^  When  Fultenej  trucked  the  fairest  fame, 
For  a  right  honourable  name 

To  call  his  vixen  by.* 
(ft)  "  Tis  aU  a  Ubel,  Paxton,  Sir,  wiU  say.' 
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ceediDg  agunst  the  obnoxious  minister  dropped;  and  in  tbis, 
as  in  ereiy  other  political  struggle,  from  the  days  of  Charles 
the  Second  to  1830,  the  shrewd  remark  ofSr  W.  Temple  was 
verified^  as  mi^t  be  expected  in  a  country  where  the  human 
intellect  is  considered  as  a  gland  for  the  secretion  of  mooey : 
**  I  have  observed  all  set  quarrels  with  the  age,  and  pretences 
of  reforming  it  by  their  own  models^  to  end  like  the  pains  of  a 
man  in  a  little  boat,  who  tugs  at  a  rope  that  is  ftst  to  a  ship ; 
it  looks  as  if  he  resolved  to  draw  tiu  ahip  to  him,  but  the  truth 
of  his  meaning  is,  to  draw  kimselfto  the  ship,  where  he  gets  in 
when  he  can,  and  does  like  the  rest  of  the  crew  when  he  is 
there."  A  very  able  protest  was  drawn  up  on  this  oocaaon, 
which  bears  evident  traces  of  Lord  Bolingbroke^s  composition. 
The  reader  will  find  it  in  the  Appendix. 

The  case  of  Elizabeth  Canning,  in  1754^  illustrates  the 
inveterate  tenacity  of  popular  prejudice.  This  girl,  by  the  most 
flagrant  perjury,  had  endeavoured  to  destroy  two  women, 
named  Squires  and  Welk^  fix)m  whom  she  never  bad  received 
any  injury  or  ofience  whatever.  Canning  had  disappeared 
from  home  for  four  weeks,  and  in  order  to  retrieve  her 
character,  she  swore  that  she  had  been  seized  upon,  carried  to 
a  house  of  ill  &rae  kept  by  Wells,  and  there  robbed  by  Squires, 
a  gipsy  woman,  on  which  evidence  Wells  and  Squires  were 
capitally  convicted,  and  were  left  tor  execution.  In  conse- 
quence of  the  entire  retractation  by  a  witness,  Virtue  Hall,  of 
what  she  had  been  induced  to  say,  suspicion  was  excited,  and 
the  women's  lives  were  saved.  The  features  of  Squires  were 
so  peculiar,  that  to  mistake  her  was  impossible.  ^'  Look  well  at 
this  face,"  she  said  to  Canning  at  the  trial,  ^^  for  God  Almighty 
never  made  such  another."  Elizabeth  Canning  was  afterwards 
tried  for  perjury  committed  on  this  occasion,  and  found  guilty 
on  the  clearest  evidence.  Not  only  did  Squires  prove,  byr 
witness  after  witness,  that  she  was  elsewhere  at  the  time  when 
Canning  fixed  the  robbery,  but  the  girl's  own  evidence  was 
full  of  conlradiciions,  and  inconsistent  with  the  laws  of  Nature. 
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Yet  the  populace  took  her  part ;  and  the  Court,  absurdly  con- 
stituted as  it  wasy  for  she  was  tried  at  the  Old  Bailey,  divided 
upon  her  sentence, — the  judges  voting  for  transportation,  and 
six  aldermen  for  a  milder  punishment  (c). 

The  case  of  Goodere,  who  was  executed  for  the  murder  of 
his  brother.  Sir  John  Goodere,  was  tried  before  a  wise  and 
upright  judge,  afterwards  Mr.  Justice  Foster,  and  then  Re- 
corder of  Bristol.  The  good  sense,  firmness,  humanity,  and 
learning  of  this  excellent  magistrate,  display  themselves  through- 
out this  extraordinary  investigation,  and  furnish  a  striking 
contrast  to  the  general  bearing  and  conduct  of  the  judges  of 
this  and  a  later  period.  I  cannot  help  looking  upon  the  event 
itself,  and  the  mode  of  its  commission,  as  a  proof  of  the 
depravity  peculiar  to  the  age,  and  of  the  impunity  which  was 
becoming  common  for  the  most  enormous  crimes.  The 
prisoner  was  captain  of  the  Ruby  sloop  of  war,  then  lying  in 
the  port  of  Bristol.  He  seized  upon  his  brother  in  broad 
daylight  in  the  streets  of  Bristol,  and  carried  him  on  board  his 
ship,  where  he  was  murdered  by  two  accomplices,  while  the 
prisoner  guarded  the  door.  The  humanity  of  the  judge  dis- 
played itself,  in  at  once  postponing  the  trial  on  the  evidence  of 
the  physician.  At  the  trial,  the  witnesses  for  the  prosecution 
were,  at  the  request  of  the  prisoner,  ordered  out  of  Court. 
The  prisoner  endeavoured  to  prove  that  he  was,  after  his 
brother's  death,  a  baronet,  and  that  the  indictment,  which  did 
not  so  describe  him,  was  bad. 

'*  It  is  a  great  mistake  to  say,  that  it  is  necessary  to  set  forth 
in  the  indictment  the  addition  of  the  person  on  whom  the 
offence  is  supposed  to  be  committed.  The  law  requires  no 
such  thing,  and, the  prisoners  suffer  no  manner  of  inconvenience 
by  leaving  out  the  addition ;  because,  on  this  indictment,  if 
they  should  happen  to  be  acquitted,  or  should  be  convicted  of 
homicide  under  the  degree  of  murder,  they  may  plead  that 

(c)  Foote  brought  the  cross-examination  of  Willes,  one  of  the  counsel 
on  this  trial,  on  the  stage.    ^  Was  the  toast  buttered  on  both  sides  ?** 
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acquittal  or  conviction  in  bar  of  a  second  prosecntion  for  the 
same  fact,  with  an  averment  that  the  party  mentioned  in  both 
indictments,  though  under  different  descriptions,  was  one  and 
the  same  person.  It  is  suflBcient  that  the  deceased  is  described 
by  his  Christian  name,  and  the  surname  by  which  he  was 
commonly  called*  The  question  proposed  to  the  witness  is 
improper,  for  it  is  not  at  all  material  in  the  present  case 
whether  Sir  John  was  a  baronet  or  na  I  would  not  deny  the 
prisoners  any  advantage  they  are  by  law  entitled  to^  but  I 
cannot  admit  of  evidence  which  can  serve  only  to  amuse''(d)L 

Foster's  summing  up  was  excellent  It  appears  fix>m  it  that 
the  law  of  murder,  and  the  law  of  evidence  in  criminal  pro- 
ceedings, stood  very  much,  if  not  entirely,  as  it  does  now.  He 
told  the  jury,  that  if  Goodere  stood  at  the  cabin  door  in  order 
to  prevent  any  person  coming  who  might  have  prevented  the 
murder,  or  to  encourage  those  within  the  cabin,  he  was  guilty. 
A  confession  of  Mahony,  one  of  the  prisoners,  had  been  put 
in.  "  This,  gentlemen,  is  veiy  proper  evidence,  and  ought  to 
have  its  weight  with  you  as  far  as  concerns  Mahony ;  but  with 
regard  to  Goodere,  you  are  to  lay  no  manner  of  stress  upon  it; 
it  is  no  evidence  against  him."  Another  question  had  been 
made,  as  to  whether  the  place  where  the  Ruby  lay,  on  board 
of  which  the  murder  had  been  oNnmitted,  was  within  the 
county  of  Bristol.  ''I  think,  indeed,  some  evidence  was 
proper  to  be  given  for  your  satisfaction  of  that  kind,  and  to 
that  end,  they  have  called  two  ancient  officers,  and  they  say, 
that  King's  road  has  always  been  returned  within  the  county 
of  Bristol ;  and  they  go  farther,  and  say,  that  they  have  con- 
stantly, as  occasion  required,  executed  process  of  all  kinds  in 
the  King's  road, — ^warrants  from  the  mayor  and  aldermen^ 
process  from  the  mayor  and  Sheriff^  Court,  and  warraats 
directed  to  the  sheriflb  of  Bristol ;  and,  gentlemen,  I  must  say, 
that  though  another  sort  of  evidence  might  have  been  given 
touching  the  bounds  of  this  county  by  water,   1  know  no 

(d)  State  Trials,  vd.  17,  p.  1025. 
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evidence  so  proper  as  the  constant  exercise  of  jurisdiction  in 
the  place  in  question^  where  that  sort  of  evidence  can  be  had.-' 
^  You  observe,  gentlemen,  the  indictment  charges  that  he 
was  present,  aiding  and  abetting  the  murder;  and,  therefore, 
however  instrumental  you  may  suppose  him  to  have  been  in 
procuring  the  death  of  Sir  John,  by  carrying  him  on  board 
and  treating  him  there  in  the  manner  you  have  heard,  yet,  if 
you  have  not  evidence  to  induce  you  to  believe  that  he  was 
present,  aiding  and  abetting  at  the  murder,  he  will  not  be 
guilty  on  this  indictment.  But,  gentlemen,  you  must  not  be 
deceived  by  the  mere  sound  of  words.  It  is  not  necessary,  in 
order  to  render  a  person  guilty  as  a  principal  in  murder  or 
other  felony,  that  he  should  be  in  the  same  room,  or  on  the 
very  spot  where  the  fact  is  committed,  or  even  in  sight  or 
hearing  of  it:  if  he  be  engaged  in  the  design,  and  posts 
himself  at  the  time  of  execution  in  a  proper  station  to  give 
assistance,  if  need  be,  or  to  prevent  a  surprise,  whereby  the 
persons  actually  committing  the  fact  are  encouraged  in  the 
perpetration  of  it,  he  is  in  the  eye  of  the  law  present,  aiding 
and  abetting,  and  equally  a  principal  in  the  hct  with  those 
who  actually  commit  it  An  instance  or  two  may  make  this 
rule  better  understood — If  several  persons  agree  to  commit  a 
murder  on  the  highway,  or  in  the  open  fields,  and  one  party 
of  them  undertakes  to  see  the  &ct  committed;  the  others 
diq)6rse  themselves  to  their  several  stations,  and  stand  upon 
the  watch  to  prevent  a  surprise :  they  are  all  equally  guilty, 
and  in  the  eye  of  the  law  present  at  the  fact  So,  if  a  number 
of  people  agree  to  commit  a  murder,  and  to  that  end  break 
into  a  house,  and  then  disperse  themselves  into  several  rooms; 
or  if  any  of  the  company  stand  without,  and  keep  the  door 
while  the  murder  is  committed  within,  they  are  all  equally 
guilty,  and  in  the  eye  of  the  law  present  Naiy,  though  the 
original  intention  might  be  barely  to  commit  a  robbery,  yet, 
if  in  prosecution  of  that  design  a  murder  is  committed,  the 
whole  company,  those  who  stood  upon  the  watch,  as  well  as 
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those  who  committed  the  fact,  are  all  equally  guil^,  and 
principals  in  the  murder.  And,  therefore,  gentlemen,  i^  upon 
the  evidence  which  has  been  given,  you  believe  that  the  prisoner 
Goodere  did  stand  at  the  door  of  the  purser's  cabin  while  the 
murder  was  committed,  in  order  to  encourage  those  within  in 
the  perpetration  of  the  fact,  or  to  prevent  any  assistance  which 
might  have  come,  you  must  find  him  guilty." 

In  the  case  of  Timothy  Murphy,  where  an  attempt  was 
made  by  an  attorney,  named  Goddard,  to  put  an  innocent 
man  (Nooks)  to  death,  for  a  crime  which  Goddard's  client  had 
committed,  an  endeavour  was  made  to  exclude  the  evidence 
of  Nooks,  as  the  person  falsely  accused,  in  the  prosecution  of 
the  real  offender.  In  this  case  the  objection  was  at  once  and 
peremptorily  overruled,  and  the  reasoning  of  Mr.  Pratt,  after- 
wards Lord  Chief  Justice,  entirely  adopted  by  the  Court: 
^'  This  I  take  to  be  a  clear  maxim  and  ground  of  law,  and 
universal,  that  every  man  in  this  kingdom  is  a  competent 
witness  on  behalf  of  the  Crown,  unless  he  is  convicted  or 
attainted  of  some  scandalous  offence,"  &c. 

So  the  evidence  of  the  accomplice  in  the  crime  of  foi^^g  a 
will  was  admitted  to  prove,  that  he  had  forged  the  will  by  the 
prisoner's  direction.  In  this  case,  as  the  character  of  the 
witness  had  been  assailed,  it  was  held  that  witnesses  might 
be  called  to  establish  it 

In  the  trial  of  McDaniel  and  others,  the  law  as  to  accom- 
plices is  admirably  laid  down  by  Mr.  Justice  Foster.  Mr. 
Hume  Campbell  cited  the  instance  of  Tarquin  (liv.  1.  54),  as 
of  an  accessory  before  the  &ct  Pedantry  could  go  no  fiuther. 
A  question  had  been  made  as  to  the  evidence  of  fear ;  Mr. 
Justice  Foster  says,  *' Suppose  a  man  stunned  before  he  is 
aware,  supposing  him  overpowered  after  a  desperate  resistance, 
is  the  robber  to  escape?  The  law  will  presume  fear  'in 
odium  spoliatoris,'  an  expression  borrowed  f]x>m  the  Canon 
law."  If  such  manly  sense  were  common  in  1836,  in  our  judi- 
cial investigations,  felons   would  not  have  been  allowed  to 
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escape,  because  the  word  wilfully  or  the  word  feloniously  was 
left  out  of  the  indictment  It  deserves  to  be  mentioned,  how* 
ever,  as  an  instance  of  the  enlightened  and  philosophical 
principles  on  which  justice  was  administered  in  England,  that 
these  prisoners,  being  indicted  afterwards  for  a  conspiracy  of 
which  they  were  convicted,  were  sentenced  to  the  pillory ;  in 
which  one  of  them  was  killed  on  the  spot,  and  another  so  danger- 
ously wounded  by  the  brutalized  rabble  that  his  recoveiy  was 
judged  impossible.  The  punishment  of  the  pillory  was  not, 
however,  abolished,  but  was  still  suspended  over  the  heads  of  those 
who  wrote  against  the  Government.  De  Foe  (c)  and  Shebbeare  (d) 
both  underwent  it,  for  writings  not  nearly  so  acrimonious  as 
those  of  Swift;  Home  Tooke  might  have  suffered  it:  and  it 
was  reserved  for  Lord  EUenborough  to  inflict  on  his  political 
adversaries.  If  we  combine  this  punishment,  which  left  the 
fate  of  petty  offenders  to  the  discretion  of  the  lowest  ruffians,  with 
the  prerogative  reserved  to  the  hangman,  of  tempering  justice 
with  mercy,  or  of  inflicting,  as  he  actually  did  on  a  learned 
and  amiable  man,  convicted  of  high  treason  (e)  in  1745,  the 
most  horrible  tortures  in  the  case  of  more  important  criminals, 
we  may,  perhaps,  doubt  whether  in  any  country  the  path  of  the 
lower  classes  was  beset  with  more  snares,  or,  melancholy  as  it 

(c)  "  Earless  on  liigh  stood  unabashed  De  Foe.** 
A  line  more  disgraceful  to  Pope  than  to  its  object 

'*  One  of  these  writers,  the  feUow  who  was  pilloried,  I  forget  his  namcj 
is  so  grave  and  sententious  a  writer,  there  is  no  bearing  him.**  Swift*s 
Sentiments  of  a  Church  of  England  man.    This  was  De  Foe. 

(d)  «*  De  Foes !  Shebbeares  I 
Hark  to  my  call,ybr  some  of  you  kaoe  ears^ 
Heroic  Epistle  to  Sir  W.  Chambers. 

(«)  In  1817,  Sir  Samuel  Romillj's  biU  for  altering  the  horrible  punish- 
ment of  high  treason,  was  rejected  by  a  majority  of  63,  out  of  113.  This 
is  an  excellent  proof  of  the  progress  of  legislation  among  us.  The  con- 
sequence of  our  laws  was,  that  in  the  last  century  it  was  safer  to  under- 
take a  long  journey  by  sea,  than  to  travel  ten  miles  from  London.  The 
nation  was  thoroughly  demoralized.  **  If  I  am  to  be  assaulted,  pillaged, 
and  plundered, — if  I  can  neither  sleep  in  my  house,  nor  walk  in  the 
streets,  nor  travel  in  safety,  is  not  my  condition  equally  bad,  whether  a 

N   N 
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is  to  cooSem  the  dkgnuxfiil  fiK^  whether  ignoranoe  of  all  that 
it  was  most  iiicnmbent  od  them  to  know,  and  indifference  to 
the  well  being  of  thoee  over  whom  it  was  their  immediate  duty 
to  watch,  ever  displayed  itself  more  unequiyocallj  among  any 
legislators,  than  those  to  whom,  during  three-foorths  of  the 
last  century,  the  interests  of  this  country  were  committed  {/y 
This  country  presented  the  contrast  of  the  evils  that  result 
from  excessive  corruption  in  one  class,  with  those  which  the 
lowest  brutality  alone  could  generate  in  the  other.  The  upper 
classes  were  corrupt,  without  refinement;  the  middle  gross, 
without  good  humour,  and  the  lower  brutal,  without  honesty  (^). 
And  as  I  have  reached  the  period  to  which  this  testimony 
applies,  I  will  now  quote  the  words  of  a  man  who  was 
himself  a  lawyer,  and  an  active  magistrate,  as  well  as 
a  man  of  comprehensive  thought,  and  almost  unequalled 
knowledge  of  human  nature.  Fielding  ascribes  (and,  I  donbt 
not,  with  great  truth)  the  increase  of  crime  to  the  absurd  laws 
of  evidence.  ''There  is  no  branch  of  the  law,"  he  says!, 
''  more  bulky,  more  full  of  confusion  and  contradiction,  I  had 
almost  said  absurdity,  than  the  law  of  evidence  as  it  now 
stands.     One  rule  of  this  law  is,  that  no  man  interested  shall 

dragoon  or  a  robber  be  the  person  who  assaults  and  plunders  me.** 
Fielding*8  Increase  of  Bobbers,  vol.  10,  p.  S49.  Shaw  dwells  on  the 
miserable  condition  of  the  poor  at  this  time,  and  doubts  whether  to 
ascribe  it  to  the  "  natural  inbred  cruelty  of  the  English,  for  which  we  are 
so  famous,**  or  the  intolerance  of  our  sects.  Fielding  admits  our  inhoa- 
pitality  to  foreigners,  and  the  scandalous  condition  of  the  poor.  Vol.  10, 
p.  376. 
(/)  See  Fielding's  Works,  vol.  10,  p.  10. 
A  modem  glossary : — 

Knave  . .  The  name  of  four  cards  in  every  pack. 

Patriot . .  A  candidate  for  a  place  at  Ck)urt. 

Riches  . .  The  only  thing  on  earth  that  is  really  desirable. 

Vi^?^  }  Subjects  of  discourse. 

(g)  See  the  Chapter  on  Hats,  in  Fidding^s  Jonathan  Wild,  which  b 
worthy  of  Ludan  or  Cerrantes. 
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be  sworn  as  a  witness.  By  this  is  meant  peeumary  interest 
(we  might  suppose  he  had  just  been  reading  the  Sussex  case); 
but  are  mankind  governed  by  no  passion  but  avarice?  Are 
not  pride,  hatred,  and  the  other  passions,  as  powerful  tyrants 
in  the  mind  of  man  ?  And  is  not  the  interest  which  these 
passions  propose  to  themselves,  by  the  enjoyment  of  their 
object,  as  powerful  a  motive  to  evil  as  the  hope  of  any  pecuniary 
interest  whatever"  (A)  ? 

(K)  Fielding's  Amelia,  Chap.  2.  But  the  fourth  of  the  same  work 
oontains  a  picture  still  more  hideous  of  our  institutions,  which,  for  the 
lower  classes,  must  have  been  almost  the  worst  in  Europe.  "  The  case  of 
this  poor  man  is  unhappy  enough.  He  served  his  country,  lost  his  limb, 
and  was  wounded  at  the  siege  of  Gibraltar;  he  was  apprehended  and 
committed  here  on  a  charge  of  stealing ;  he  was  tried  and  acquitted, — 
indeed  his  innocence  manifestly  appeared  at  the  trials — ^but  he  was  brought 
hatk  here  (jail)  fob  his  tbbs,  and  here  he  has  lain  ever  since.**  Is  not 
this  as  bad  as  the  lettres  de  cachet,  and  the  Bastille,  and  the  Inquisition  ? 
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CHAPTER  VHL 


FBOM  LOBD  MANSFIELD  TO  THE  PRESENT  TUB. 


"  We  do  not  sit  here  to  take  our 
rules  of  eyidenoe  from  Siderfin  and 
Keble.**    Lord  Mansfield. 


**We  do  sit  here  to  take  rules 
from  the  Year  Books.^  Meeson 
and  Welsbj's  Exchequer  Reports, 
Tol.  16,/KU4tm. 


"  Allargare  la  maniera.** — Inscription  on  TSOtaCs  SMio, 


The  greatest  evils  of  the  English  law  would  have  been 
mitigated,  and  the  barriers  between  equity  and  common  law 
have  been  silently  removed,  if  Lord  Mansfield  had  been 
succeeded  by  judges  as  enlightened,  and,  where  the  Crown 
was  not  concerned,  as  liberal  as  himself.     From  the  study  of 
the  Roman  law,  of  which  he  had  acquired  a  deep  and  accurate 
knowledge,  he  had  gained  the  habit  of  referring  the  cases,  on 
which  he  was  obliged  to  decide,  to  the  master  principles  of 
jurisprudence,  which,  before  his  time,  and  long  after  it,  were 
literally  without  effect  or  signification  in  our  Courts  of  law. 
In  the  same  school,  he  had  also  learnt  to  consider  the  main- 
tenance of  substantial  right,  as  the  chief  aim  to  which  the 
efforts  of  a  judge  ought  to  be  directed,  a  disregard  of  forms 
that  were  not  subservient  to  this  great  purpose,  and  a  thorough 
contempt  and  abhorrence  of  the  clumsy  subtilties  and  stupid 
devices  which  the  pedantry,  corruption,  ignorance,  and  dulness 
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of  his  predecessors  had  spread  before  the  divine  and  resplendent 
countenance  of  justice,  as  a  thick  curtain,  through  the  folds  of 
which,  accumulated  by  the  misplaced  toil  of  ages,  if  any  flashes 
of  light  emanated,  at  intervals  of  centuries,  they  served  only  to 
shew  the  trifles  and  horrours  with  which  her  sanctuary  had  been 
profaned.  For  these  idols  of  the  den,  which,  instead  of  the  deity 
herself,  had  become  the  objects  of  popular  adoration,  he  lost  no 
opportunity  of  exhibiting  his  aversion  and  disdain.  After 
mentioning  a  preposterous  decision  of  Flemings,  the  successful 
rival,  be  it  observed  of  Lord  Bacon  (a\  that  *^fram  the  date," 
includes  the  day  of  making  a  deed ;  and  '^  from  the  day  of  the 
date,"  excludes  it,  and  a  decision  of  Lord  Coke's,  that  both 
meant  exactly  the  same  thing,  and  both  were  exclusive,  he 
continues,  ''So  it  stood  till  the  24th  of  Charles  the  First 

at  that  time,  the  sense  of  mankind  began  to  revolt 

at  such  a  doctrine,"  and  after  tracing  the  progress  of  absurdity, 
he  says,  the  **  decisions  were  grumbled  at,  as  against  the  com- 
mon sense  of  mankind,  against  convenience,  and  against 
justice,  and  founded  upon  subtleties  (&),  that  even  the  school- 
men would  be  ashamed  of."  To  a  reader  of  the  present  day, 
this  language  is  rather  prophetic,  than  historical  He  proceeds, 
as  if  he  had  just  risen  from  perusing  the  decisions  in  the  Privy 
Council  on  the  Will  Act, ''  For  Courts  of  justice  to  determine 
words  against  the  intention  of  the  parties,  and  against  the 
generally  received  sense  and  acceptation  of  the  words  them- 
selves, is  laying  a  snare  to  entrap  mankind.  Usage  decides 
upon  the  foree  of  language^  and,  with  respect  to  this  word, 
(from),  has  imprinted  on  the  understandings  of  men  in  general, 
in  their  transactions  in  life,  the  sense  that  I  now  put  upon  it, 
while  Courts  of  law  understand  it  in  a  totally  different  sense." 
''Thus  stood  all  the  authorities  down  to  the  year  1743,  a 
period  of  two  hundred  years — not  much  to  the  honour  of  the 

(a)  Pugh  V.  The  Duke  of  Leeds,  Cowper,  p.  721.    His  judgment  is 
worth  a  Chancerj  Lane  full  of  Term  Reports. 

(b)  What  would  he  have  said  of  Meeson  and  Welsby  ? 
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leamed  in  Westminster  HaU,  to  embamsa  a  point  which  a 
plain  man  of  common  sense  and  undeistanding  wonid  have  no 
dUBcolty  in  conrtruing.- 

In  Doe  dem.  Goodrij^t  o.  Moss,  reported  in  Cowper^  Lord 
Mansfield  lud  it  down,  that  the  general  dedaiations  of  a 
parent,  on  the  answer  of  a  parent  in  Chancery,  are  evidence 
after  the  death  of  such  parent  to  i»ove  that  a  duld  was  bom 
before  marriage,  but  not  to  prove  that  the  child  bom  during 
wedlock  was  illegitimate.  The  first  of  these  rules  was  carped  at 
and  narrowed  by  the  cloud-^x>mpelling  Eldon,  in  the  Beikeley 
Peerage  case(eX  on  which  occasion  a  most  nnplulosophical 
opinion  was  delivered  by  Mr.  Justice  Lawrence  (cl).  The  rule, 
as  it  now  stands,  must  be  so  qualified  that  such  declarations  are 
admissible,  if  made  *<  ante  litem  motam,"  but  inadmissible,  if 
made  afterwards.  The  rational  doctrine,  of  course^  would  be, 
that  the  declarations  should,  in  all  cases,  be  admissible  after  the 
parent's  death,  but  that  the  circumstances  which  make  snch 
declarations  suspicious,  should  be  left  to  the  consideration  of 
the  judges  or  the  jury ;  but  it  is  not  in  the  days  of  colour  and 
special  demurrers  that  we  can  expect  this  doctrine  to  be 
established. 

(c)  4  Camp.  409. 

(d)  Mr.  Justice  Lawrence  says,  **  The  authorities  being  thus  balanced,** 
(what  a  condition  of  law  on  such  a  point  in  the  nineteenth  centorjl) 
^*  the  point  must  be  considered  without  any  decision  /**  Then,  he  sajs,  the 
declarations  ought  to  be  excluded,  ^  because  fabricated  letters  were  given 
in  evidence  in  the  Douglas  cause^  and  false  declarations  in  the  Anglesea 
cause.**  By  parity  of  reason,  because  witnesses  perjure  themselTCs  in  the 
case  of  Cains,  no  witnesses  are  to  be  heard  in  the  case  of  Titius.  This  is 
the  true  empirical  reasoning  of  our  legislators.  It  is  paying  too  h%h  a 
compliment  to  it,  to  call  it  the  fallacy  of  an  incomplete  induction ;  it  has 
not  even  the  semblance  of  an  induction.  Thomas  cheated  me,  and  has 
red  hair,  therefore  all  red  haired  men  are  cheats.  Again,  the  arguneDt 
from  the  Douglas  and  Anglesea  cases,  proves  directly  the  reverse  of  what 
it  was  cited  to  establish,  for  in  neither  case  did  the  forgeries  "Miileadv — 
they  were  detected  and  unsuccessful.  Therefore  the  danger  of  admitting 
such  evidence,  because  it  may  be  false,  is  less  than  that  of  excluding  it  if 
it  may  be  true. 
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The  next  of  these  rules  is  still  law;  *<  it  is  a  rule  founded 
in  decency,  morality,  and  policy,  that  parents  shall  not  be  ad- 
mitted, after  marriage,  to  say  that  they  have  had  no  connection, 
and,  therefore,  that  the  ofispring  is  spurious,  more  especially 
the  mother,  who  is  the  offending  party  .'^ 

In  Abbott  V.  Plumbe,  Lord  Mansfield  was  compelled  to 
uphold  the  technical  doctrine,  that  the  admission  of  the  de- 
fendant (the  obligor),  that  he  has  signed  the  bond  on  which 
die  action  is  brought,  is  not  sufficient  proof  of  his  signature,  if 
there  is  a  subscribing  witness,  but  that  the  subscribing  witness 
most  himself  be  called.  **  To  be  sure,"  he  said,  <<  this  is  a 
captious  objection,  but  it  is  a  technical  rule,  that  the  sub- 
scribing witness  must  be  produced,  and  it  cannot  be  dispensed 
with,  unless  it  appear  lliat  his  attendance  can  be  procured." 
This  rule,  which  is  at  yarianoe  with  common  sense  and  expe- 
rience, is  still  the  law,  and  has  been  maintained  by  several 
decisions;  it  has  been  relaxed  in  the  United  States (e).  But 
in  CogUan  v.  Williamson,  he  held,  that  if  the  handwriting  of 
the  defendant  to  the  bond  was  proved,  and  the  subscribing 
witness  was  beyond  the  jurisdiction  of  the  Court,  it  was  suffi- 
cient, and  this  decision  was  upheld 

In  Hotham  t;.  The  East  India  Company,  which  is  now 
overruled  (/),  Lord  Mansfield  said,  in  an  action  on  a  charter- 
party,  ''The  charter-party  is  an  old  instrument,  informal,  and, 
by  the  introduction  of  diflforent  clauses  at  different  times^  in- 
accurate, and  sometimes  contradictoiy ;  like  all  mercantile 
contracts,  it  ought  to  have  a  liberal  interpretation.    In  gon- 

8TBUINQ    AGREElfENTS    I    KNOW  NO    DIFFERENCE   BETWEEN  A 

Court  of  Law  and  a  Court  of  Equity;  a  Court  of 
equity  cannot  make  an  agreement  for  the  parties,  it  can  only 
explain  what  their  true  meaning  was,  and  that  is  also  the  duty 
of  a  Court  of  law." 

**  I  care  not,"  said  Lord  Mansfield,  *'  for  the  supposed  dicta 

(«)  Hall  V.  IheLpBj  2  John.  Rep.  451  \  Fitchom  o.  Boyer,  5  Watts,  169. 
(/)  Thompson  v.  Brown,  7  Taunt.  756. 
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of  judges,  if  they  are  contrary  to  all  principle ;  they  are,  prob- 
ably, misreported,  and  are,  at  all  events,  to  be  disregarded.'* 
And  in  Mostin  v.  Fabrigas,  where  one  of  the  questions  aigned 
was,  whether  in  any  case  an  action  could  be  maintained  here 
for  an  assault  at  Minorca,  Lord  Mansfield  said,  *'  there  is  a 
formal  and  a  substantial  distinction  as  to  the  locality  of  trials. 
I  state  them  as  different  things,  the  substantial  distinction  is,, 
where  the  proceeding  is  in  rem,  and  where  the  effect  of  the 
judgment  cannot  be  had,  if  it  is  laid  in  a  wrong  place.  That 
is  the  case  of  all  ejectments."  **  There  are  occasions  which 
make  it  absolutely  necessary  to  state  in  the  declaration,  that 
the  cause  of  action  really  happened  abroad,  as  in  the  case  of 
specialties,  where  the  date  must  be  set  forth.  If  the  dedara- 
tion  states  a  specialty  to  have  been  made  at  Westminster  in 
Middlesex,  and  upon  producing  the  deed  it  bears  date  at 
Bengal,  the  action  is  gone,  because  it  is  such  a  variance 
between  the  deed  and  the  declaration,  as  makes  it  appear  a 
different  instrument  But  the  law  has  invented  in  that  case  a 
fiction,  and  has  said  the  party  shall  first  set  out  the  description 
truly,  and  then  give  a  venue  for  form  only,  and  for  the  sake  of 
trial  in  the  county  of  Middlesex,  or  in  any  other  county.  But 
no  judge  ever  thought  that  when  the  declaration  said  in  Fort 
St.  Geoi^e,  to  wit,  Cheapside,  that  the  plaintiff  meant  it  was 
in  Cheapside ;  it  is  a  fiction  of  form,  and  it  is  a  certain  role, 
that  a  fiction  of  law  shall  never  be  contradicted  so  as  to  defeat 
the  end  for  which  it  is  invented,  but  for  any  other  purpose  it 
may  be  contradicted  (ff) I  am  sorry  to  observe 

(g)  This  is  admirable  sense,  and  directlj  the  opposite  to  our  practice, 
as  may  be  seen  in  Bauerman  v.  Badenius,  7  Term  Rep.  663,  a  miserable 
proof  of  the  narrowness  of  our  Ck>urts  of  law,  directly  oyermling  the 
salatarj  principles  of  Lord  Mansfield,  and  allowing  a  fiction  of  law  to 
destroy  justice  altogether.  The  puerile  and  mischievous  doctrine,  that  a 
Court  of  law  will  not  take  notice  of  an  equitable  right,  so  characteristic 
of  Lord  Mansfield's  successors,  is  too  absurd  even  for  the  age  of  the  New 
Rules,  in  some  cases.  In  Lamb  o.  Vice,  6  M.  &  W.  467,  the  Court  took 
potice  of  an  equitable  right ;  and  Lord  Abinger  stated  another  case,  in 
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that  some  sayings  have  been  alluded  to  inaccurately  taken 
down,  and  improperly  printed,  where  the  Court  has  been 
made  to  say,  that  as  men  they  have  one  way  of  thinking,  and 
as  judges  another,  which  is  an  absurdity."  He  then  proceeds 
to  enumerate  different  cases  in  illustration  of  his  doctrine,  and 
ends  by  sayings  '<  as  to  transitory  actions  there  is  not  a  colour 
of  doubt,  but  that  every  action  that  is  transitory  may  be  laid 
in  any  county  in  England,  though  the  matter  arises  beyond 
the  seas ;  and  when  it  is  absolutely  necessary  to  lay  the  truth 
of  the  case  in  the  declaration,  there  is  a  fiction  of  law  to  assist 
yon,  and  you  shall  not  make  use  of  the  truth  of  the  case 
against  the  fiction,  but  you  may  for  every  other  purpose." 
Again,  in  a  case  where  the  plaintiff  refused  to  produce  a  deed 
which  he  had  in  Court,  Lord  Mansfield  insisted  upon  this, 
which  many  a  judge  would  have  said  furnished  no  inference 
(and  which  in  that  very  case  Justice  Yates  did  say)  of  the  sort, 
as  decisive  against  his  claim.  ''The  want  of  notice  was  no 
objection  in  this  case,  because  they  had  the  deed  in  Court; 
the  refusal  to  produce  it  was  an  unfair  attempt  to  recover, 
contrary  to  the  real  merits,  and  being  a  deliberate  refiisal  by 
the  advice  of  counsel,  contrary  to  the  recommendation  of  the 
judge,  warranted  the  strongest  presumption  that  the  deed 
would  shew  that  neither  of  the  lessors  of  the  plaintiff  had  any 
title."  Lord  Mansfield  sud,  *Uhat  in  civil  cases  the  Court 
will  force  parties  to  produce  evidence  which  may  prove 
against  themselves,  or  leave  the  refusal  to  do  it  as  a  strong 
presumption  to  the  jury."  So  in  an  action  for  bribery,  a 
voter,  where  three  objections  were  made  on  behalf  of  the 
defendant:  one,  that  it  was  not  sufficiently  proved  that  the 
voter  had  a  right  to  vote  when  the  bribe  was  given ;  a  second, 
that  there  was  no  evidence  that  the  person  for  whom  the  bribe 
was  given  was  a  declared  candidate;  and  a  third,  that  the 

which  mere  shame  must  compel  it  not  to  keep  its  eyes  closed  against  the 
truth.  See  Sims  v.  Thomas,  12  A.  &  E. ;  Bojd  v.  Majles,  16  M.  &  W. 
337.    See  also  Damays  v.  Chesneau,  13  M.  &  W.  796. 
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eyidenoe  only  prored  that  the  bribe  was  gi^en  to  YOle  fiir  Mr. 
Locker  and  his  friend,  without  stating  who  the  ftieiid  was* 
Lord  Mansfield  said,  **I  have  no  doubt  as  to  any  of  the  three 
objections  that  have  been  made;  in  penal  actions^  the  material 
fact  most  be  charged,  and  a  ftct  must  be  proved,  in  such  a 
manner  that  all  those  consequences  will  follow  a  verdict  whidi 
ought  to  attend  it  But  aggravations,  and  all  circivnstaDces 
that  do  not  vary  the  ofience,  are  out  of  the  case  as  to  the 
necessity  of  proving  them.  A  man  who  has  g^ven  money  to 
another  for  his  vote  shall  not  be  admitted  to  say  that  such 
other  person  had  no  right  to  vote  I  Candidate  is  a  vague 
term :  no  certain  idea  is  fixed  by  law  to  it ;  but  Mr.  Lockyer 
was  certainly  a  candidate,  and  this  v?as  a  bribe  to  induce 
White  to  vote  for  him  at  least.  Surely  asking  a  vote  for  a 
man  is  enough  to  make  him  a  candidate.  Lockyer  was  clearly 
a  candidate  himself  and  the  bribe  was  to  vote  for  him  and  his 
firiend.  The  bribing  to  vote  for  one  or  both  of  these  persons 
is  criminal  within  the  act,  and  if  proved  is  sufficient,  and  here 
it  is  proved."  In  another  part  of  this  chapter  I  shall  have 
another  opportunity  of  tracing  the  law  as  to  entries  fimm 
Lord  Mansfield's  decisions,  to  which  I  have  already  adverted, 
in  commenting  on  the  case  of  Warren  v.  Greenville :  but  I 
will  mention  here  the  case  of  the  King  v.  Morris,  which  b 
still  law,  and  in  which  Lord  Mansfield  held,  that  in  an  indict<- 
ment  for  perjury  in  an  answer  to  a  bill  in  Chancery,  the  fiict 
of  the  defendant's  swearing  might  be  proved  by  evidence  of 
the  Master's  handwritii^  to  the  jurat,  and  that  it  was  unneces- 
sary to  call  the  Master  himself  for  that  purpose*  «/ 

I  now  come  to  a  case  which,  to  the  scandal  of  our  jurispni* 
denoe,  has  been  overruled;  though  I  still  hope,  for  the  honour 
of  the  Bar,  that  such  a  triumph  over  reason  will  not  be  coq- 
sidered  final  I  allude  to  the  case  of  Wright  (/i)  on  the  demise 
of  Clymer  agaimt  Littler,  in  which  Lord  Mansfield  admitted 
evidence  of  the  dying  declarations  of  a  witness  that  he  had 

(A)  3  Burr.  1244. 
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foiged  a  bond.  Inconoeivable  as  the  nanrowneas  of  our  judges 
often  is^  and  shocking  as  the  consequences  are  to  which  it 
leads,  I  do  not  know  any  case,  fix>ni  Lord  Coke  downwards, 
in  the  whole  disgusting  series  of  judicial  bigotry,  that  ezem* 
plifies  it  in  a  manner  more  humiliating  than  that  of  Stobart  v. 
Dryden  (6  Mees.  &  Wels.),  in  which  thb  case  was  overruled ; 
and  which,  as  I  shall  remark  upon  it  presently,  I  now  pass 
over  without  a  more  extended  commentary. 

Of  the  Douglas  cause,  in  which  Lord  Mansfield  took  so 
great  a  part,  ^'satius  est  silere  quam  parum  dicere,''  I  say, 
with  unfeigned  distrust  of  an  opinion  opposed  to  my  Lord 
Campbell's,  that,  as  far  as  I  can  judge,  Lord  Mansfield 
espoused  the  wrong  side  in  this  controversy.  But  every 
student  of  evidence  ought  to  read  the  letters  of  Andrew 
Stuart,  addressed  to  Lord  Mansfield,  on  this  question.  Perhaps 
they  have  biassed  me  too  much.  If  the  facts  stated  in  them 
are  true,  and  I  never  heard  them  disputed,  it  appears  to  me 
that  the  conclusion  to  which  they  point  is  not  to  be  avoided. 
But  whichever  side  the  reader  may  embrace  on  a  question 
that  may  now,  one  would  hope,  be  dispassionately  considered^ 
he  cannot  refuse  his  admiration  to  the  performance  that  I 
have  quoted. 

In  the  case  of  Perrin  v.  Blake,  if  the  object  of  law  be  to 
carry  into  efiect  the  wishes  of  a  testator.  Lord  Mansfield  is 
right ;  if  the  object  be  to  substitute  the  miserable  whimsies  of 
barbarous,  contracted,  and  worse  than  illiterate  pedants,  every 
word  of  whose  judgments  shews  the  most  absolute  ignorance 
(an  ignorance  arising  firom  the  defect  of  the  understanding, 
and  carefully  improved  by  all  that  could  make  that  defect 
inveterate  and  incorrigible)  of  the  rudiments  of  jurisprudence, 
— for  plain  sense  and  clear  right,  he  was  wrong.     I  should  be 
sorry  to  be  thought  unjust  (if  my  opinion  were  of  any  value) 
to  Lord  Mansfield's  great  antagonist — Mr.  Justice  Blackstone. 
Would  to  God  that  the  grace,  and  ease,  and  perspicuity  of  his 
style  had  more  admirers  and  imitators  among  us  I     Our  lite- 
rature would  hardly  then  be  in  its  present  abject  state.     In 
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his  days  the  tradition  of  the  Souths  and  Atterburys  had  not 
given  way  to  the  mechanical  dradgeiy  of  cramming;  and 
Oxford,  if  she  did  not  teach  the  student  to  think,  at  least 
taught  him  how  to  write.  But  since  the  present  system  has 
prevailed,  she  has  not  produced  any  one  who  can  do  either. 
^^Sapere  et  fan"  are  alike  unknown  to  the  present  system. 
Bad  prose  writers  (ff)^  bad  verse  writers,  bad  historians,  wone 
preachers,  are  its  growth.  Its  flowers  are  without  roots;  ft 
has  begun,  continued,  and,  if  it  lasts  till  the  end  of  time,  will 
end  in  mediocrity  in  all  but  folly;  mediocrity  sometimes 
aiming  at  distinction  by  preposterous  superstitions,  sometimes 

(g)  The  Bcholarahip  of  the  Hollands  (last  Lord),  Carlisles  (the  last 

Earl),  Cannings,  Dudleys,  and  Coplestones,  was  of  a  different  kind  from 

the  narrow  casuistry,  and  affectation,  and  poverty  of  thought  and  style, 

which  now  prevail.    They  transferred  some  portion  of  the  spirit  of  what 

they  read  to  their  speeches  and  writings,  without  which  the  study  of 

classical  writers  is  no  more  useful  than  the  perusal  of  so  many  Turnpike 

Acts  or  tickets,  which  might  equally  well  be  the  subject  of  University 

examinations ;  nay  better,  for  to  read  great  and  beautiful  writers  inoea- 

santly,  without  any  other  but  a  mechanical  object,  without  catching  or 

wishing  to  catch  the  slightest  spark  of  their  genius,  makes  all  future 

improvement  in  taste  and  style  hopeless.    When  such  cordials  are  used 

in  youth  without  effect,  the  system  is  paralysed,  and  the  man  (though  you 

may  call  him*  by  any  name  you  please, — ^poet,  orator,  historian),  incurable. 

Hence  quotations  from  Leviticus  and  the  Fathers  in  the  House  of 

Commons  on  questions  of  legislation.    Hence  sermons  that  evacuate 

churches. 

"  And  worse  than  all,  with  all  the  cant  of  wit. 

Without  the  soul,  the  muses  hypocrite.** 

Verveless,  tedious,  vapid,  affected  circumlocution,  in  sentences  where  the 

conventional  language  of  poetry  and  good  writers  is  so  used,  as  to  make 

the  reader  wish  to  exchange  it  for  the  worst    **Un  artiste,**  says 

Montaigne,  *^  t6noigne  bien  mieux  sa  b^tise  en  une  riche  nuiti^re.**    Is  it 

possible  to  read  Fazio,  or  Belshazzar*s  Feast,  without  exclaiming  with 

Alceste, 

^  J*aime  mieux  ma  mie,— oh  Grai, 

J*aime  mieux  ma  mie.** 

*  ^  Nanum  cujusdam  Atlanta  vocamus 
^thiopem  Cygnum — parvam  extortamque  puellam 
Europen — canibus  pigris 


Nomen  erit  Fardus,  Tigris,  Leo.** 
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content  with  the  insignificance  of  all  around  it  Nor  are 
Blackstone's  merits  those  of  a  great  writer  only.  He  was  an 
admirable  scholar,  by  which  I  do  not  mean  the  modem 
definition — a  man  who  writes  Greek  Iambics  for  the  same 
liberal  purpose  that  a  grocer  sells  figs(A)y  till  he  is  four 
and  twenty,  and  never  opens  a  Greek  or  Latin  author  after- 
wards. Nothing  can  be  more  felicitous  than  the  illustrations 
he  draws  irom  general  history,  of  which  it  is  evident  he  was 
a  consummate  master.  And  his  views  were  far  more  liberal 
than  it  is  the  fiishion  to  snppose.  He  censures  the  multipli- 
cation of  capital  punishments  with  great  severity,  and  repudiates 
(Oxonian  and  Fellow  of  All  Souls  as  he  was)  the  slavish 
doctrines  of  Divine  right  and  passive  obedience,  which  even 
some  Whigs  are  now  banning  to  countenance,  with  becoming 
scorn  and  indignation.  *^  Verumtamen  hoc  dico  de  toto  ge- 
nere,"  of  accomplished  English  lawyers,  and  of  Blackstone  in 
particular,  **  tribuo  illis  litteras,  do  multarum  artium  discipli- 
nam,  non  adimo  sermonis  leporem,  ingeniorum  acumen,  dicendi 
copiam ;"  but  philosophy  and  jurisprudence  **  nunquam  ista 
natio  coluit  totiusque  hujusce  rei  quae  sit  vis  quae  auctoritas, 
quod  pondus,  ignorant."  To  compare  therefore  Blackstone 
with  Lord  Mansfield,  on  a  matter  of  jurisprudence,  is  ridi- 
culous. It  would  be  almost  as  absurd  as  to  compare  Lord 
Eldon,  or  any  other  pettifogger,  raised  by  the  knowledge  of 
our  barbarous  law,  and  ignorance  of  everything  else,  to  dis- 
tinction,— with  De  Thou,  L'Hdpital,  or  D'Aguesseau,  or  any 
other  judge  who,  instead  of  prolonging  and  exasperating  the 
miseries  of  his  fellow  citizens,  and  opposing  every  step  of  civiliza- 
tion, has  advanced  the  good  and  happiness  of  mankind.  *'  it  would 
be  strange,"  said  Lord  Mansfield,  '<  to  say  to  the  testator, — now 
you  have  communicated  your  intention,  and  everybody  under- 
stands what  you  mean,  yet,  because  you  have  used  a  certain 
expression  of  art,  we  will  cross  your  intention  and  give  your 
will  a  different  construction,  though  what  you  meant  to  do  is 

(h)  Greek  Iambics,  said  Porson,  to  be  good  for  anjthing,  must  be  a 
cento,  and  then  thej  are  good  for  nothing. 
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periectly  legalf  and  the  <mly  reaaon  for  oontniTeiiii^  yoa  is 
because  you  have  not  expressed  youiself  as  a  lawyer.  My 
examioation  of  this  qaestion  always  has,  and  I  believe  ever 
will  convince  me,  that  the  legal  intention  is,  when  cleaily 
explained,  to  controul  the  legal  sense  of  a  term  of  art  unwarily 
used  by  the  testator  .  •  •  •  I  do  not  doubt  that  there  are,  and 
have  been  always,  lawyers  of  a  different  bent  of  genius  and 
different  course  of  education,  who  have  chosen  to  adh^e  to 
the  strict  letter  of  the  law,  and  they  will  say  that  Sielley's 
case  is  an  uncontroulable  authority;  and  they  will  make  a 
difference  between  trusts  and  kffol  estates,  to  the  haraasing  of 
a  suitor :  but  if  the  Courts  of  law  will  adhere  to  the  mere 
letter  of  the  law,  the  great  men  who  preside  in  Chancery  will 
ever  discover  new  ways  to  creep  out  of  the  lines  of  law,  and 
will  tamper  with  equity."  I  must  say  that  Blackstone's  aigo- 
ment  (i),  though  admirably  expressed,  on  the  opposite  ade^  is 
conclusive  to  my  mind  in  favour  of  Lord  Mansfield's  view ; 
nor  do  I  believe  that  Swift  himself  could  have  written  a  nuxe 
bitter  satire  on  English  law,  than  every  man  who  has  studied 
jurisprudence  will  perceive  in  the  foDowing  words :  ^  The  law 
of  real  property  in  this  oountiy  is  now  formed  into  a  finb 
ABTuriciAL  STSTRM,  full  of  UNSBEN  Connections"  (how  de- 
lightful for  landed  proprietors!)  ''and  nice  dbpxndenc]B8, 
and  he  that  breaks  one ,  link  of  the  chain  endangers  the 
dissolution  of  the  whole"! ! !  Now  this  is  much  the  same  as 
to  say,  **  You  shall  not  perform  the  most  ordinary  duty, — you 
shall  not  move  in  the  distribution  of  your  estate,  without 
danger  of  mistake.  Unseen  pitfidls  are  round  you  on  all  sides ; 
the  greatest  dexterity,  the  utmost  caution,  are  requisite  to 
avoid  the  snares  with  which  the  law  has  taken  care  to  beset 
your  path."  And  this  is  supposed  to  be  a  panegyric  <m  our 
institution&    A  surveyor  who,  when  a  smooth  open  plain  was 

(t)  Thenu88on  v.  Woodford,  4  Yes.  329;  Vauchamp  o.  Bell,  eamtrd^ 
Madd.  &  Geld.  348 ;  Williama  on  Execaton,  vol.  2,  p.  326.  "  Where  the 
intenikm  of  the  testator  is  plain,  it  will  oontronl  the  operatioo  of  woids. 
^Hnrever  technical.** 
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before  him,  was  to  take  credit  for  making  his  road  as  narrow 
and  winding  as  posnble,  and  for  canying  it  among  precipices 
and  deep  waters,  where  a  wrong  step  would  insure  the  anni* 
hilation  of  the  traveller,  would  act  with  exactly  the  same 
respect  for  the  understanding  of  mankind.  Imagine  a  ship- 
wright boasting  that  he  had  constructed  a  vessel,  in  which 
hundreds  of  passengers  were  obliged  to  sail,  in  such  a  manner 
that  it  was  barely  possible  for  a  most  expert  and  dexterous 
navigator,  luded  by  the  most  favourable  weather,  to  escape 
shipwreck  in  her,  and  you  have  Blackstone's  notion  of 
judicious  legislation. 

The  case  of  Johnson  t;«  Smith,  (2  Burr.),  exemplifies  the 
ideas  with  which  Lord  Mansfield  was  imbued,  and  which  he 
endeavoured  to  introduce  among  us.  The  point  upon  which 
the  judgment  turned,  was  this: — By  the  practice  of  the  Court, 
a  fictitious  date  was  sometimes  given  to  writs;  they  were 
dated  (tested)  as  if  they  had  issued  earlier  than  in  fact  they 
did;  they  were  part  of  the  record;  and  a  record,  says  my 
Lord  Coke  (which,  when  he  wrote,  was  an  almost  uniform 
mass  of  impudent  falsehoods),  imports  absolute  verity.  Now, 
the  defendant  would  succeed,  if  he  might  be  allowed  to  shew 
the  real  times  when  the  writ  issued  in  contradiction  to  the  record, 
and  that  the  record,  whatever  verity  it  might  import,  was,  in  this 
instance,  &lse.  The  plaintiff,  on  the  other  hand,  succeeded, 
if  he  could  seal  up  the  defendant's  mouth,  and  prevent  him 
fix)m  disputing  this  fictitious  statement;  i^  in  short,  proof 
could  not  be  received  to  establish  the  truth — the  investigation 
of  which  is  the  sole  object  of  Courts  of  justice.  Lord  Mans- 
field decided  that  the  true  date  might  be  shewn.  **  The  Court 
would  not  endure  that  a  mere  form  or  fiction,  introduced  for 
the  sake  of  justice,  should  work  a  wrongs  contrary  to  the  real 
truth  and  substance  of  the  thing.*'  **  It  was  due,"  he  said,  **  to 
the  great  and  long  litigation,  which  this  question  has  under- 
gone in  Westminster  Hall,  to  consider  carefiiUy  everything 
that  has  been  said,  and  to  look  into  every  case  and  authority 
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that  has  been  quoted  on  the  other  side:  I  have  done  so;  and 
upon  the  most  minute  examination  am  not  able  to  find  any 
principle  of  law,  determination  or  authority,  which  oontradicts 
the  proposition  I  have  endeavoured  to  prove, — ^that  when  the 
true  time  of  suing  out  a  latitat  (the  writ  in  question)  is  material, 
it  may  be  shewn  notwithstanding  the  date.     The  aiguments 
against  allowing  such  averments  are  drawn  fnim  rules  and 
cases,  the  reason  of  which  is  not  the  same,  though  they  bear 
a  seeming  similitude  of  sound.     The  reason  why  nobody  sludl 
be  permitted  to  aver  that  a  judgment  was  signed  after  the  firet 
day  of  Term,  is  because  the  fact  is  not  relevant     The  legal 
consequences  do  not  depend  upon  the  truth  of  the  tact  on 
what  day  the  judgment  was  completed  or  the  writ  sued  out, 
but  upon  the  rule  of  law,  that  they  shall  be  deemed  complete, 
and  bind,  to  all  intents  and  purposes,   by  relation.     The 
moment  the  law  s^d  judgments  should  bind  purchasere  only 
from  the  signing,  it  followed,  that  in  the  case  of  purchasers, 
the  time  of  signing  might  be  shewn." 

If  such  doctrines  had  prevailed,  men  would  not,  in  the 
nineteenth  century,  have  lost  their  cause,  because  a  pleader 
said  that  they  were  ready  to  do  so  and  so,  instead  of  saying 
that  they  were  ready  and  willing  to  do  it,  nor  because  their 
pleader  had  used  a  denial  called  a  negative  pregnant;  nor 
would  the  reason  of  mankind  have  been  afironted  by  hearing  the 
doctrine  of  ''giving  colour,"  the  rankest  growth  of  infatuated 
barbarism,  gravely  propounded  in  a  Court  of  justice.  But,  unfor- 
tunately, they  did  not  prevail;  no  sooner  had  the  lawyers  got 
rid  of  Lord  Mansfield,  than  (like  the  Hottentot  who,  after  a 
residence  in  England,  vras  restored  to  his  native  countiy,  and 
instantly  stripped  himself  naked,  ran  to  the  woods,  smeared 
himself  with  oil,  put  on  a  necklace  of  garbage,  and  associated 
with  oran  outangs),  they  returned  with  as  much  haste  to  their 
old  barbarities,  as  after  the  restoration  of  the  Stuarts  they  did 
to  their  Latin  indictments  and  Norman  French  reporting. 
Thus  the  darkness  returned,  and  settled  over  our  Courts 
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of  law  thicker  and  heavier  than  before.  The  great  object  of 
Lord  Mansfield's  successors  was  to  undo  all  that  he  did,  to 
bind  what  he  had  loosened,  to  raise  the  obstacles  he  had 
levelled,  and  to  create  the  confusion  he  had  dispersed. 
Instead  of  allowing  the  common  law — according  to  his  beau- 
tiful expression — to  work  itself  pure  by  rules  drawn  from  the 
fountain  of  justice,  they  employed  themselves  in  poisoning  the 
scan^  and  hardly  perceptible  rivulet  from  that  source,  which 
fiiintly  strayed  among  their  parched  inhospitable  sands,  with 
fresh  infusions  of  chicane.  But  men  may  be  judged  of  by  their 
enemies  as  well  as  by  their  friends;  and  the  eulogium  (A)  of 
Burke  is  scarcely  more  honourable  to  Lord  Mansfield  than  the 
sneers  and  vituperations  of  the  Eldons  and  the  Redesdales. 

I  rejoice  that  my  subject  does  not  call  upon  me  to  dwell 
upon  the  political  conduct  of  Lord  Mansfield,  which,  indeed, 
too  frequently  presents  a  complete  contrast  to  that  of  hia 
judicial  history. 

**  The  statesnuin  we  abhor,  but  praiBe  the  judge/* 

Even  there,  however,  his  liberal  notions  of  trade,  and  compre- 
hensive views  of  toleration,  fling  no  inconsiderable  lustre  over 
an  otherwise  dark  and  gloomy  surface,  and  shew  his  great 
superiority  to  his  competitors,  wherever  the  inherent  and 
hereditaiy  love  of  absolute  power,  and  of  passive  obedience, 
does  not  interfere  with  the  exercise  of  his  powerful  and  highly 
cultivated  intellect  For  the  doctrine  reserving  in  cases  of 
libel  the  question  of  motive  for  the  judge.  Lord  Mansfield  is 
not  altogether  responsible.  He  received  it  fiK)m  his  pre- 
decessors, especially  from  Lord  Raymond,  one  of  those 
respectable,  laborious,  ill-read,  narrow  minded,  and  accurate 
men,  whom  England  delights  to  honour.  But  if  he  had 
exerted  in  behalf  of  the  liberty  of  the  Press,  one-third  part  of 
the  courage   which  he  displayed  in  breaking  through  the 

(k)  Report  of  Committee  on  trial  of  Warren  Hastings. 

o  o 
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trammels  with  which  his  predecessois  had  enTeloped  every 
ofgan  of  justice,  or  rather,  if  on  this  occasion  he  had  not 
affected  that  reverence  for  traditional  absoiditj,  which  on  other 
points  he  so  carefully  repudiated,  his  reputation  as  a  judge 
would  have  been  immaculate,  and  he  never  would  have  given 
Lord  Camden  (/),  a  man  as  inferior  to  him  in  knowledge  and 
abilities,  as  he  was  superior  to  him  in  probity  and  the  love  of 
freedom,  an  opportunity  of  humbling  him  to  the  dust  But 
let  us  not  dwell  on  the  infirmities  and  fkxxltB  of  genius.  Lord 
Mansfield's  name  deserves  to  be  had  in  honour  (m),  by  all  who 
think  with  shame  and  sorrow  on  the  scandalous  condition  of 
our  law,  and  on  its  pernicious  effects,  for  which  no  rank  or 
wealth  can  compensate,  on  the  minds  of  those  practitioners 
who  confine  themselves  to  its  assiduous  and  successful  cultiva- 
tion. The  daily  ruin  of  suitors,  the  daily  defeat  of  justice,  the 
daily  triumph  of  chicane, — to  sum  up  all,  the  "  New  Rules," 
which  are  the  immediate  and  direct  consequences  of  the  reign 
of  his  antagonists,  and  of  the  doctrines  that  he  exploded,  are 
his  durable  and  most  glorious  panegyric.  Afler  his  death,  the 
English  law  was  again  restored  to  the  evils  so  powerfully 
described  by  Lord  Bacon,  and  so  passionately  maintained  by 
some  of  our  judges.  **  Casus  et  experientuB  vag^  et  inean^ 
dit<e  (can  Lord  Eldon's  judgments  be  better  described?)  umHs 
et  ambaffUnis-^et  tradUionum  caKffinL^  To  be  tossed  about, 
without  a  cynosure,  without  one  fixed  anchor,  without  one 
'*  master  of  its  long  experiment,"  on  the  perilous  waves  of 
judicial  caprice.     *'  Oras  et  littora  circum." 

Few  cases  have  ever  excited  more  interest  than  the  trial  ci 

(I)  Lord  Camden  was  the  uncompromising  supporter  of  the  worst 
abuses  in  the  law.  See  Bentham*s  Memoirs,  and  second  Preface  to  his 
Fragment  on  Government. 

(m)  It  is  as  certainlj  true  that  Lord  Mansfield  was  the  '^  Lcitl  M." 
mentioned  in  the  description  of  Lord  Chatham's  last  appearance  in  the 
House  of  Lords,  which  Lord  Brougham  has  denied,  as  it  is  certainly  false 
that  the  connection  between  Madame  Du  Ch&telet  and  YdtAire  was 
strictly  platonic,  which  Lwd  Brougham  has  asserted. 
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the  Duchess  of  Kingston  for  bigamy,  and  none  (not  even  one 
before  the  same  assembly  in  modem  times)  ever  placed  the 
formal  trifling  so  dear  to  this  practical  country  in  a  clearer 
light  An  august  assembly  was  convened,  the  public  time 
was  occupied,  the  judges  were  consulted,  the  greatest  lawyers 
of  the  day  (Thurlow  and  Dunning)  were  employed,  the  guilt 
of  the  accused  was  proved,  she  was  convicted  by  the  unanimous 
vote  of  the  nobles  who  had  been  called  to  sit  in  judgment 
upon  her ;  and  the  result  was,  that,  because  she  was  a  peeress, 
no  punishment  of  any  kind  could  be  inflicted  on  the  criminal. 
Such  miserable  pedantry,  such  empty  form,  such  solemn 
mockery,  a  pageant  so  useless,  such  pompous  insignificance, 
such  elaborate  folly,  such  a  display  of  the  partiality  of  the 
law,  such  a  picture  of  grave  futility  was  altogether  suited  to  a 
country  in  which  obstacles  to  justice  are  multiplied  that  the 
law  may  become  an  art,  in  which  useless  writs  are  still  issued 
to  exact  fees  from  suitors,  and  special  demurrers  are  still 
employed  to  prevent  a  cause  from  being  decided  on  its  merits. 
The  case,  however,  deserves  attention,  both  as  it  illustrates 
the  abject  condition  of  our  jurisprudence,  and  as  the  absurd 
objections  raised  on  behalf  of  the  accused  were  the  occasion 
of  a  luminous  judgment  of  Lord  Chief  Justice  De  Grey,  which, 
by  a  rare  exception,  was  placed  upon  a  sure  and  solid  basis  of 
principle.  The  Duchess  of  Kingston  had  been  first  married 
to  Mr.  Harvey,  afterwards  Lord  Bristol.  In  order  to  set 
herself  at  liberty  firom  this  engagement  she,  coUusively  with 
Lord  Bristol,  instituted  a  suit  in  the  Ecclesiastical  Court 
against  him  for  ''jactitation  of  marriage,"  that  is,  a  suit  in 
which  she  complained  ''that  Lord  Bristol  had  falsely  boasted 
that  he  was  her  husband,  and  that  she,  Elizabeth  Chudleigh, 
(the  Duchess),  thinking  herself  injured,  aggrieved,  and  dis- 
quieted by  reason  of  the  aforesaid  boasting  of  the  said  Honour- 
able Augustus  John  EUurvey,  complained  to  the  judge  of  the 
Consistorial  Court  for  a  fit  remedy."  To  this  suit  Lord 
Bristol  made  a  collusive  and  fraudulent  defence ;  and  judg- 

o  o  2 
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ment  was  accordingly  given,  that  '^  perpetual  silence  as  to  the 
premises  libellate  was  enjoined  on  Augustus  John  Hairey^ 
and  he  was  admonished  to  desist  from  his  boasting  and 
asserting  that  he  was  contracted  to  or  joined  with  the  said 
Elizabeth  Chudleigh  as  aforesaid.** 

The  counsel  of  the  Duchess  insisted,  that  this  grotesque 
judgment,  given  in  a  collusive  suit,  instituted  for  the  health  of 
the  souls  of  the  parties  to  it,  was  conclusive  and  irresistible 
proof  that  the  Duchess  was  not  then  married  to  Lord  Bristol ; 
that  the  House  of  Lords  was  estopped  by  it ;  that  no  inquiry 
could  ever  be  set  on  foot  as  to  whether  the  judgment  was 
obtained  by  fraud  or  not ;  that  the  whole  world  were  bound 
by  it;  and  that  the  circumstance  of  the  parties  to  that  suit,  not 
being  the  same  as  the  parties  to  the  suit  in  the  House  of 
Lords ;  and  that  the  one  was  a  civil,  and  the  other  a  criminal 
proceeding,  made  no  difference.  Such  a  tissue  of  absurdities, 
such  wild  extravagance  of  folly,  such  an  utter  denial  of  all  the 
principles  on  which  human  society  must  rest,  was  gravely 
upheld  in  an  argument  of  two  days  before  the  first  tribunal  of 
this  country,  towards  the  close  of  the  eighteenth  century ;  and 
instead  of  expressing  scorn,  indignation,  and  surprise,  at  such 
an  affront  to  their  capacities,  the  Lords  appealed  to  the  judges 
on  the  question;  nor,  indeed,  were  the  proponnders  of  this 
strange  doctrine  altogether  without  authority.  There  is  a  case 
in  Strange's  Reports,  p.  481,  of  the  King  against  Vincent, 
which  goes  the  full  length  of  this  absurdity.  In  this  case  it 
was  gravely  determined,  in  the  case  of  a  party  chaxged  -with  a 
forgery,  that  a  document  granted  without  inquiry  on  the  oath 
of  the  very  party  to  whom  the  forgery  was  imputed  should  be 
a  conclusive  bar  to  the  prosecution.  It  was  an  indictment  for 
forging  a  will  of  personal  property, — the  foigery  was  proved ; 
but  the  prisoner  produced  a  probate  (s),  that  is,  a  document 

(i)  This  is  exactly  the  case  which  illustrates  Lord  Bacon's  rule,  "  Non 
potest  adduci  ezcepiio  ejus  rei  cujus  petitur  dissolutio.^  "It  were  imper- 
tinent, and  contrary  in  itself,  for  the  law  to  allow  of  a  plea  in  bar  of  such 
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obtained  on  his  own  ex  parte  oath  without  inquiry ;  and  it  was 
held,  that  this  was  conclusive  evidence  to  shew  that  he  had  not 
forged  the  will.  From  the  very  nature  of  the  proceeding  by 
which  the  probate  had  been  obtained,  it  was  impossible  that 
any  examination  into  the  truth  or  falsehood  of  the  prisoner's 
oath  could  have  taken  place,  and  the  forgery  was  thus  defended 
by  its  success;  there  was  no  statement  of  any  trial  or  inquiry, 
but  merely  that  the  fraud,  which  the  charge  was  intended  to 
punish,  had  been  successful  This  was  the  voice  of  the  com- 
mon law,  the  perfection  of  reason,  as  delivered  by  one  of  its 
chief  oracles.  Armed  with  this  authority,  the  counsel  for  the 
accused  deliberately  maintained,  that  a  fraudulent  and  collu- 
sive judgment  was  binding  upon  public  justice.  Whether  this 
was  true  or  not,  was  the  question  which  the  judges  were 
called  upon  to  answer;  and  the  Lord  Chief  Justice  De  Grey 
delivered  their  opinion,  **  that  a  transaction  between  two  parties, 
in  judicial  proceedings,  ought  not  to  be  binding  upon  a  third ; 
for  it  would  be  unjust  to  bind  any  person  who  could  not  be 
admitted  to  make  a  defence,  or  to  examine  witnesses,  or  to 
appeal  from  a  judgment  he  might  think  erroneous;  and, 
therefore,  the  depositions  of  witnesses  in  another  cause  in 
proof  of  a  fact,  the  verdict  of  a  jury  finding  the  fact,  and  the 
judgment  of  the  Court  upon  facts  found,  although  evidence 
against  the  parties,  and  all  claiming  under  them,  are  not,  in 
general,  to  be  used  to  the  prejudice  of  strangers. 

**  From  the  variety  of  cases  relative  to  judgments  being 
given  in  evidence  in  civil  suits,  these  two  deductions  seem 
to  follow  as  generally  true :  first,  that  the  judgment  of  a  Court 
of  concurrent  jurisdiction,  directly  upon  the  point,  is  as  a  plea, 
a  bar,  or  as  evidence  conclusive,  between  the  same  parties, 
upon  the  same  matter,  directly  in  question  in  another  Court : 

matter  as  is  to  be  defeated  by  the  same  suit,  fur  it  is  included.**  lu  fact, 
the  weapon  is  too  clumsy  for  any  armoury  but  that  of  an  English  lawyer, 
which,  though  it  contains  no  refined  implements  of  dexterous  sophistry, 
abounds  in  the  rude  devices  and  clumsy  frauds  of  primitive  barbarity. 
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secondlji  that  the  judgment  of  a  Court  of  exclusive  jurist 
diction,  directly  upon  the  point,  is,  in  like  manner,  condusiYe 
upon  the  same  matter,  between  the  same  parties^  coming 
incidentally  in  question  in  another  Court,  for  a  different 
purpose.  But  neither  the  judgment  of  a  concurrent  or  ex- 
clusive jurisdiction  is  evidence  of  any  matter  which  came 
collaterally  in  question,  though  within  their  jivisdiction ;  nor 
of  any  matter  incidentally  cc^^nizable ;  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment  (A). 

''But  if  it  was  a  direct  and  decisive  sentence  upon  the 
point,  and,  as  it  stands,  to  be  admitted  as  conclusive  evidence 
upon  the  Court,  and  not  to  be  impeached  from  within ;  yet, 
like  all  other  acts  of  the  highest  judicial  authori^,  it  is 
impeachable  from  without:  although  it  is  not  permitted  to 
shew  that  the  Court  was  mistaken,  it  may  be  shewn  that  they 
were  misled. 

''Fraud  is  an  extrinsic  collateral  act,  which  vitiates  the 
most  solemn  proceedings  of  Courts  of  justice.  Lord  Coke 
says,  it  avoids  all  judicial  acts,  ecclesiastical  or  temporaL 

"In  civil  suits  all  strangens  may  fidsify,  for  covin,  either 
fines,  or  real  or  feigned  recoveries;  and  even  a  recovery  by  a 
just  title,  if  collusion  was  practised  to  prevent  a  fiur  defence ; 
and  this,  whether  the  covin  is  apparent  upon  the  record,  as  not 
esBoigning,  or  not  demanding  the  view,  or  by  suffering  judg- 
ment  by  confession  or  default ;  or  extrinsic,  as  not  pleading  a 
release,  collateral  warranty,  or  other  advantageous  pleas. 

"In  criminal  proceedings,  if  an  offender  is  convicted  of 
felony  on  confession,  or  is  outlawed,  not  only  the  time  of  the 
felony,  but  the  felony  itself  may  be  traversed  by  a  purchaser 
whose  conveyance  would  be  affected  as  it  stands;  and,  even 
after  a  conviction  by  verdict,  he  may  traverse  the  time^  (Q. 

It  is  remarkable  that,  in  this  case,  Thurlow  commented 
with  great  severity  on  the  practice  of  using  written,  instead 

(k)  State  Trials,  vol.  20,  p.  538. 
(/)  State  Trials,  vol.  20,  p.  544. 
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of  oral,  evidence.  '*  The  imperfect  and  wretched  manner  in 
which  cross-examination  is  managed  upon  paper."  He  became 
Lord  Chancellor,  and  yet  did  not  make  the  least  efFort  to  alter 
the  system  which  he  so  justly  deprecated,  and  to  which  the 
ruin  of  hundreds, — ^under  Lord  Eldon  of  thousands, — of  his 
fellow  citizens  might  undoubtedly  be  attributed. 

Another  case,  which  establishes  the  degree  of  evidence, 
that  afiects  trespasses,  under  the  supposed  author!^  of  law, 
and  which  on  that  and  other  accounts  deserves  consideration, 
is  that  of  Barker  v.  Braham  and  Norwood,  reported  in  3  Wilson, 
p.  368.  Lord  Chief  Justice  De  Grey  laid  down  the  rule  to  be 
''  that  a  sheriff  or  his  officers,  or  any  acting  under  his  autho- 
rity, may  justify  themselves  by  pleading  the  writ  only,  for  that 
is  their  sufficient  excuse,  although  there  be  no  judgment  or 
record  to  support  or  warrant  such  writ;  but  if  a  stranger 
interposes,  and  sets  the  sheriff  to  do  an  execution,  he  must 
take  care  to  find  a  record  that  warrants  the  writ,  and  must 
plead  it,  and  so  must  the  party  at  whose  suit  such  execution 
is  made ;  no  trespass  can  be  excused  that  is  not  inevitable. 

To  apply  what  is  said  and  laid  down  in  the 

books  to  the  present  case.  Whoever  procures,  assents,  assists, 
or  commands,  is  a  trespasser;  here  the  client  commands  the 
attorney;  the  attorney  commands  the  sheriff's  officer.  The 
real  commander  is  the  attorney ;  the  nominal  commander,  is 
the  plaintiff  in  the  action.  So  attorney  and  client  are  both 
principals.  Upon  the  whole  Norwood  (the  attorney)  in  this 
case  sued  out  the  capias;  and  Mrs.  Barker,  the  plaintiff,  has 
been  injured  by  &lse  imprisonment,  for  which  the  law  gives 
this  action,  in  which  all  are  principals.  Upon  this  ground  we 
are  all  of  opinion  that  judgment  must  be  entered  for  the 
plaintiff  against  Norwood,  the  real  actor,  and  his  client,  the 
nominal  actor."  This  case  illustrates  the  effects  of  our  law. 
A  widow  had  been  unjustly  confined  eight  months  in  prison, 
simply  by  the  will  of  an  attorney ;  at  last,  and  after  a  violent 
struggle,  she  obtained  some  little  redress.     But  how  many 
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captives  may  we  suppose  submitted  in  sileiioe  to  th^  doom; 
how  many  pined  away  in  hopeless  anguish;  how  many  were 
afterwards  deprived  of  all  redress  by  some  miseraUe  prevari- 
cation, some  mistake  of  the  pleader,  some  pedantry  of  the 
judge;  how  many  found  costs  added  to  costs  by  vezatioos  liti- 
gation ;  how  many,  after  struggling  against  the  ackness  of  the 
heart,  that  arises  from  hope  long  delayed,  at  last  perished 
unnoticed  and  foigotten  victims  of  the  savage  law,  and  impri- 
soned by  the  arbitrary  will  of  some  rapacious  pettifogger! 
^  What  the  eye  does  not  see  the  heart  does  not  rue.''  **  No 
where,"  says  a  great  thinker  ((),  and  a  great  writer,  and  a 
great  jurist,  **  has  thb  proverb  been  more  fully  understood,  and 
more  completely  profited  by  than  in  the  Great  Hall  at  West- 
minster.'* Yes,  if  half  the  misery  of  the  suitors  ruined  by  the 
decisions  on  points  of  special  pleading,  recorded  in  Meeson 
and  Welsby,  could  be  presented  to  the  view  even  of  an 
English  legislature;  if  half  the  torture,  the  suspense,  the 
agony,  the  ruin  of  those  whose  destruction  may  be  traced  to 
the  office  of  the  Masters  in  Chancery,  could  be  displayed  to 
the  eyes  of  a  shuddering  public,  the  blind  hostility  to  im- 
provement would  cease,  the  system  so  skilftilly  contrived  to 
distress  and  impoverish  would  be  at  an  end,  the  chicane  of 
the  law  would  be  seen  in  its  true  light,  and  England  would  be 
delivered  from  the  greatest  permanent  evil  by  which  a 
civilized  country  ever  was  afflicted.  Fortunately,  however, 
the  miseries  and  iniquities  of  which  the  system  of  imprison- 
ment (m)  for  debt  was  composed  at  this  time  have  been,  after 

(/)  Bentham. 

(fit)  Till  within  a  very  few  years,  when  by  an  act  which  reflects  very 
great  credit  on  the  good  sense  and  humanity  of  Lord  Campbell,  in  spite 
of  the  most  bitter  and  savage  opposition,  the  law  was  altered.  The 
English  proceeding,  as  it  affected  debtors,  combined  everything  by  which 
the  heart  or  head  of  man  could  be  most  disgraced.  Unless  a  man  was 
released  by  one  of  those  truly  characteristic  proceedings  of  our  legislature, 
those  separate  and  exceptional  proceedings  called  Insolvent  Acts,  by 
which  a  present  evil  was  shaken  off,  and  the  principle  which  led  to  it 
move  firmly  rooted  than  before,  or  by  something  like  a  human  feeling 
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a  fierce  struggle,  abolished ;  they  constituted  a  mass  of  abomi- 
nation not  to  be  matched,!  say  it  advisedly,  in  any  other  clime, 
and  were  a  source  of  profit  as  religiously  protected  as  it  was 
elaborately  organized.  Philosophers  and  moralists  raised  their 
voice  in  vain.  Burke,  Johnson,  Goldsmith,  Fielding,  might 
as  well  have  addressed  the  stones  of  the  prisons  in  which  the 
wretched  victims  of  disappointed  avarice  were  incarcerated,  as 
the  bosoms  of  the  English  public,  in  behalf  of  misery  that  did 
not  strike  the  eye  and  obtrude  itself  upon  the  senses  of  the 
multitude.  The  absurdity  of  the  system  was  transparent  If 
the  debtor  is  criminal,  what  is  the  creditor?  Is  he  not  an 
accomplice  in  the  crime  ?  Does  he  lend  to  the  debtor  from 
any  desire  of  the  debtor's  good,  or  for  his  own  advantage  ? 
What  right  has  he  then  to  scoui^  misforture,  or  the  improvi- 
dence which  he  has  himself  inflamed,  with  the  scorpion  lash, 
which  the  law  withholds  firom  all  but  the  blackest  and  foulest 
crimes?  To  every  shilling  of  the  debtor's  property  he  is 
entitled;  but  to  claim  the  pound  of  flesh  is  cruelty  and  folly 
that  no  nation,  however  ignorant  of  jurisprudence,  if  it  was 
not  blinded  by  the  love  of  gain,  and  governed  by  the  maxims 
of  bankers  and  attorneys,  would,  for  a  moment,  think  of, 
much  less  endure,  for  century  after  century,  in  spite  of  all 
reasoning,  and  in  contradiction  to  all  experience. 

I  have  now  reached  the  period  at  which  the  historical 
deduction  of  the  rules  of  evidence,  as  they  still  exist  among 
us,  may  be  fidrly  terminated.    It  remains  that  those  rules 

awakemng  in  the  mind  of  his  creditor,  the  punishment  for  debt,  in  which 
a  technical  Blip  might  plunge  the  most  righteous  suitor,  was  imprison- 
ment for  life.  If  a  man  was  too  poor  to  defray  the  expense  of  resisting 
an  unjust  demand,  this  might  be  his  lot.  No  evidence  was  given  as  to 
the  means  of  the  debtor,  as  to  his  providence  or  improvidence,  as  to  the 
conduct  of  the  oreditor,  on  which,  if  justice  had  been  in  any  degree  the 
object  of  our  institutions,  or  humanity  the  guide  of  our  legislators,  it  was 
incumbent  that  inquiries  should  take  phice.  The  crime  of  poverty  was 
one  for  which  our  law  had  no  forgiveness,  and  our  people  (as  every  page 
of  the  great  novelist  shews),  no  commiseration. 
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should  be  concisely  stated^  and  presented  to  the  examination 
of  the  reader.     They  have  been  formed  by  different  d^irees 
of  wisdom,  and  have  been  interpreted  by  different  degrees  of 
skilL    The  phenomena  of  the  visible  world,  which  strike  the 
senses,  constitute  not  only  a  magnificent  spectacle  to  the 
observer,  but  deep  wisdom  and  instructive  learning  are  con* 
cealed  beneath  them;    they  are  conducted^  adjusted,  and 
arranged  by  wisdom  that  is  un&thomable,  and  benevolence 
that  is  infinite.    Very  different,  however,  firom  the  structure  of 
the  universe  are  the  phenomena  of  daily  life ;  and  the  events  of 
social  intercourse,  connected  together  though  they  are  by  a 
chain,  the  links  of  which  are  to  us  invisible,  and  consfHiing 
though  they  do  by  a  wonderful  dispensation  to  the  great  ends 
of  Providence. — They  appear,  on  the  contrary,  loose,  vague, 
contradictory,  incoherent,  uncertain,  capricious  as  the  ^toib 
and  infirmities  of  the  actors  by  whom,  in  an  everohanging 
succession,  the  business  of  life  is  carried  on  with  the  same 
zeal  and  activity,  as  if  on  this  side  the  grave  disappointment 
and  satiety  were  unknown.    But  so  fiir  only  as  men  have 
studied  and  observed  their  rules,  and  can  interpret  them,  does 
life  cease  to  be  a  mere  tale  of  ^' sound  andiiiry,'*  and  obtain 
its  due  significance.    Though  the  death  of  any  one  person 
with  the  usual  share  of  health  cannot  safely  be  predicted,  the 
average  rate  of  mortality  in  a  certain  number  of  individuals 
fiimishes,  as  we  see,  the  basis  of  accurate  calculations.    He 
who  has  never  sought  to  trace  events  to  their  causes,  is  like 
one  who  hears  a  strange  tongue,  and  understands  nothing. 
General  rules  are  requisite  to  make  them  usefiil  and  intelligible. 
The  reader  who  has  followed  me,  in  this  attempt  to  trace 
the  history  of  the  law  of  evidence,  will  find,  in  the  cases  that  I 
have  commented  upon,  abundant  matter  for  thought  and 
aigument     As  no  part  of  jurisprudence  requires  more  cer* 
tainty  and  simplicity  in  its  provisions  than  this,  it  will  natu* 
rally  occur  to  him  to  ask,  how  it  has  come  to  pass,  that  this 
portion  of  our  law  challenges  a  pre-eminence  in  deformity. 
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even  amid  the  uncouth  and  anuudng  abfiurdities  which  pervade 
the  annak  of  every  branch  of  English  l^islation  ?    And  on 
the  answer  to  this  question,  a  law  reformer,  by  whom  I  mean 
an  advocate,  and  an  uncompromlsdng  advocate  for  codification, 
might  rest  his  case.    For  the  true  reason  is  that  g^ven  by 
Livingstone,  namely,  that  with  fewer  exceptions  than  exist  in 
any  other  division  of  our  law,  it  has  been  abandoned  for  its 
creation  and  amendment  to  the  caprice  and  vacillating  autho- 
rity of  the  judg^,  who,  almost  without  any  interference, 
engrossed  to  himself  the  supreme  power  of  the  Legislature. 
Thus,  instead  of  a  positive  law  easily  understood,  to  be  found 
in  its  proper  place,  comprised  in  a  few  lines,  or,  at  most,  in  a 
few  pages,  and  binding  on  the  judges,  as  well  as  on  the  com- 
munity at    large,    suitors  have  been  harassed  by  judicial 
decisions,  spreading  over  endless  volumes  of  doubtful  authority, 
corroborated,  modified,  overthrown  and  restored,  according  to 
the  knowledge  and  liberality,  or  the  ignoiBnce  and  narrowness, 
which  happened  to  prevail  in  our  Courts  of  justice.    Nor  can 
I  say,  that  even  in  the  course  of  this  century,  the  judge  has 
always  exercised  the  enormous  and  irresponsible  power,  which 
the  joint  operation  of  our  law  of  pleading  and  evidence  bestows 
upon  him,  with  moderation  and  integrity.     Partiality  to  some 
counsel,  aversion  to  others,  a  strong  desire  to  uphold  authority; 
sometimes  a  desire  to  discourage  innovation,  even  at  the 
expense  of  justice,  have  displayed  themselves  unequivocally 
even  in  those  heights,  to  which,  it  is  taken  for  granted,  that 
the  din  of  human  passions,  and  the  mist  of  selfish  interests, 
can  never  ascend.     When  I  recollect  a  case,  quoted  in  Cole- 
ridge's Blackstone,  that  was  tried  in  thb  country,  in  which  a 
murder  was  clearly  proved,  but  in   which  the  prosecuting 
counsel  forgot  to  prove  the   Christian  name  of  the  person 
murdered,  and  the  absolute  and    complete  escape  of  the 
murderer,  because  the  judge  refused,  after  the  counsel  for  the 
prosecution  had  said,  '*  my  case  is  closed,''  but  before  he  had 
begun  to  sum  up  the  evidence,  to  allow  a  witness  to  be  called 
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to  complete  the  technical  proo^  by  proving  the  Christiao 
name  of  the  murdered  man,  it  is  very  difficult  to  exclude  finom 
one*s  mind  the  belief  that  some  motive,  inconsistent  with  an 
impartial  love  of  justice,  could  alone  account  for  a  prostitution 
of  judicial  authority,  so  revolting  and  so  complete.  So,  too, 
when  I  recollect  a  case  reported  to  me  by  one  who  heard  it 
tried,  also  tried  in  the  present  century,  though,  of  course,  not 
by  any  judge,  now  upon  the  Bench,  in  which  a  murder  was 
proved  beyond  the  shadow  of  doubt,  by  the  direct  and  unques- 
tioned and  uncantradieted  evidence  of  a  witness,  who  had 
sometimes  preached  at  a  dissenting  place  of  worship^  and  in 
which  the  judge  directed  an  acquittal  at  once,  because  he 
would  not  allow  the  jury  to  rely  on  the  evidence  of  a  person, 
who  had  assumed,  without  being  ordained,  the  sacred  func- 
Uons  of  a  preacher  of  the  Gospel;  and  when  I  know  that  this 
flagrant  insult  to  civil  and  religious  liberty,  this  abominable 
mockery  of  justice,  this  gross  and  profligate  wickedness;,  was 
dipt  in  Lethe,  and  so  forgotten,  was  visited  by  no  parliamen- 
tary impeachment  or  inquiiy,  I  own  I  cannot  help  adopting 
the  opinion,  that  excessive  power,  place  it  where  you  please, 
on  the  bench  of  justice  or  on  the  bishop's  throne,  will  sooner 
or  later  be  abused.  Suspicion  is  a  wretched  substitute  for 
defined  and  positive  enactments. 

Evidence,  if  distinguished  according  to  the  eflect  it  produces 
on  the  mind,  is  either  presumptive,  direct,  or  conclusive. 

1.  Presumptive  evidence  (n),  is  that  which  directly  proves 
one  &ct,  which  fact  makes  the  existence  of  another  fact,  the 

(n)  The  following  extract  on  presumptive  evidence  of  guilt,  is  from 
Sir  S.  Boinill7*8  Speech  on  Lord  Melville's  impeachment : — 

*'I  should  think  it  could  hardly  be  necessary  to  your  Lordships  collec- 
tively, I  am  sure  it  cannot  be  to  many  of  you  individually,  to  state  what 
inferences  Courts  of  justice  always  draw  from  the  destruction  of  evidence. 
Most  of  the  cases  that  have  occurred  of  that  kind,  at  least  of  those  that 
I  have  known,  are  civil  cases ;  but  I  know  of  no  distinction  in  this  respect 
between  civil  and  criminal  cases.  The  presumption  in  the  one  case  is,  as 
I  conceive, — and  I  shall  presently  state  why  I  conceive  it  is, — as  strong 
fts  in  the  other. 
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specific  object  of  investigation^  probable.     Of  this  evidence,  of 
course,  the  degrees  are  infinite. 

"  My  Lords,  in  civil  cases,  a  party  who  destroys  evidence  of  a  trans- 
action, is  always  charged  to  the  full  extent  that  it  was  possible  that  that 
transaction  could  have  gone.  I  will  state  to  your  Lordships  a  very  few 
cases,  which  have  occurred  upon  questions  of  this  kind.  There  is  in  Sir 
John  Strange*8  Reports,  a  case  which  was  decided  at  Nisi  Frius,  but 
which  has  been  always  recognised  and  acted  upon  as  law, — ^Edwards  v. 
Delamire.  In  that  case  a  boy,  in  one  of  the  most  wretched  conditions  of 
life,  happened  to  find  in  the  street  a  ring ;  he  carried  it  to  the  shop  of 
some  jeweller  in  the  neighbourhood,  and  desired  to  know  what  the  value 
of  it  was.  The  tradesman  artfully  took  out  the  stone  in  it,  told  the  boy 
it  was  of  the  value  of  a  few  half  pence,  which  he  tendered  to  him,  and 
refused  to  give  him  any  further  account.  The  boy  rejected  the  offer,  and 
insisted  upon  having  the  gem  restored  to  him.  That  was  refused ;  an 
action  was  brought  by  some  friend,  who  stood  forward  in  behalf  of  the 
boy  agunst  the  man  who  had  so  defrauded  him,  and  the  directions  which 
were  given  by  the  judge  to  the  jury  were,  to  give  the  boy  in  damages  the 
amount  of  the  most  valuable  gem  that  could  possibly  have  been  placed  in 
the  setting,  from  which  it  had  been  removed. 

*^  Another  case  of  presumption  is  to  be  found  in  Peere  Williams's 
Reports,  Dalton  v,  Coltsworth.  It  was  a  bill  filed  against  a  man  who  had 
destroyed  a  deed  under  which  the  plaintiff  claimed.  The  plaintiff  claimed, 
under  certain  limitations,  a  real  estate.  The  case  was  decided,  I  think, 
by  Sir  Joseph  Jekyll,  then  Master  of  the  Rolls.  The  defendant  had 
destroyed  the  deed,  and  evidence  was  given  on  the  part  of  the  plaintiff,  of 
the  limitations  in  the  deed ;  but  the  evidence,  as  the  witness  had  given  it, 
was  of  limitations  which  could  not  by  law  take  effect:  they  were  the 
limitations  of  a  term  of  years  after  an  indefinite  failure  of  issue;  and  the 
Court  in  that  case  said,  that  as  against  the  man  who  had  destroyed  the 
instrument,  which  would  have  shown  what  the  rights  of  the  plaintiff  were, 
they  would  presume  even  what  the  plaintiff  had  not  proved,  and  they 
would  presume  that  the  limitation  was  to  take  place  after  the  failure  of 
issue  in  the  life  of  a  person  then  in  being.  They  did  so  presume,  and  the 
Court  decreed  the  conveyance  of  the  estate  accordingly;  presuming 
everything  against  the  party  who  had  in  his  power  the  means  of  shewing 
what  the  case  was,  and  who  had  suppressed. 

^  There  was  a  very  recent  case, — I  am  still  speaking  of  civil  cases  only, — 
which  came  before  Lord  Eldon  when  he  was  ChanceUor :  it  was  a  suit 
iDstituted  between  the  executors  of  the  late  Duke  of  Newcastie,  and  the 
executors  of  Mr.  Jackson,  who  was  the  Duke  of  Newcastie's  steward.  It 
was  the  duty  of  Jackson  as  the  steward,  and  employed  in  various  situations 
of  trust  for  the  Duke,  to  have  kept  accounts  in  which  it  would  clearly 
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2«  Direct  evidence,  is  that  which,  if  true,  establishes  or 
overthrows  the  fact  under  litigation. 

have  appeared  what  his  demands  were  against  the  Dvke^  and  the  Diike*8 
against  him.  He  had  acted  for  him  as  Uiw  agent  in  a  great  variety  of 
transactions.  It  so  happened  that  Jackson  had  kept  no  acoonnt;  he 
thought  it  a  more  advantageous  thing  to  set  up  some  great  and  general 
demand,  without  having  his  accounts  to  produce.  When  the  case  came 
before  the  Lord  Chancellor,  he  was  of  opinion  that  the  Court  ought  to 
presume,  without  any  evidence  whatever,  from  the  mere  non-existence  of 
the  accounts, — which  the  steward  ought  to  have  kept,  and  to  have  pro- 
duced,— all  the  demands  which  the  steward  had  upon  his  Grraoe  had  been 
satisfied,  though  there  was  not  the  least  evidence  of  it. 

'^  The  case  happens  to  be  reported  in  the  8th  volume  of  Yesej's  Reports, 
p.  363 ;  and  your  Lordships  will  find  the  terms  of  the  Lord  ChanoeUor*8 
decree  in  these  words :  '  The  order,  as  drawn  up  by  the  Lord  Chancellor 
himself,  declared,  that  under  the  circumstances  of  the  case,  it  ought  either 
to  be  presumed  that  the  bills  for  business  done  by  Jackson  were  paid,  or, 
if  not,  that  it  is  contrary  to  equity  that  any  demand  should  be  permitted 
to  be  made  upon  such  bills  against  the  estate  of  the  late  Duke  of  New- 
castle ;  it  having  been  the  duty  of  Jackson,  as  the  agent,  steward,  and 
solicitor  of  the  Duke,  to  have  kept,  for  the  benefit  of  the  Duke,  such 
r^ular  accounts  of  his  receipts  and  payments,  and  dealings  and  transac- 
tions, as  such  agent,  stewaid,  and  solicitor,  as  would  have  enabled  the 
representatives  of  the  Duke  to  know  the  true  state  and  result  of  all  such 
accounts  between  Jackson  and  the  Duke ;  and,  therefore,  without  preju- 
dice to  the  effect  of  any  bill  that  the  representatives  of  Jackson  nay  be 
advised  to  file,  it  was  directed  that  the  exceptions  by  the  exeeaton  of 
Jackson  should  be  overruled,  and  that  they  should  stand  as  creditors  upon 
the  estate  of  the  Duke  for  the  balance,  in  respect  of  sums  received  and 
paid  by  Jackson  since  the  death  of  the  Duke,  and  by  them  since  Jackson's 
death.* 

**  I  have,  however,  hitherto  only  stated  to  your  Lordships  civil  cases; 
but,  my  Lords,  I  am  sure  that  no  case  occurs  of  any  person  convicted  of 
an  ofience  upon  circumstantial  evidence,  in  which  the  Court  does  not  act 
upon  presumptions  exactly  of  the  same  kind.  I  will  put  a  case  to  jour 
Lordships, — ^I  do  not  know  exactly  when  it  has  occurred,  but  it  may  have 
occurred, — ^and  that  the  decision  would  be  such  as  that  I  am  about  to 
state  to  your  Lordships,  I  think  there  can  be  no  doubt  I  would  suppose, 
that  a  man  were  indicted  for  the  murder  of  another,  and  that  there  were 
no  evidence  against  him  but  that  which  is  called  circumstantial  evidence, 
that  is,  evidence  of  conduct  or  of  circumstances,  which  cannot  be 
accounted  fbr  upon  any  hypothesis  but  that  of  the  party  being  guilty ;  I 
will  suppose  a  case  of  diat  kind,  and  then  I  wt>uld  ask  your  Lordahipi,  if 
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3.  Conclusive  evidence,  (the  prsesumptio  juris  et  de  jure 
of  the  later  civilians,  not  of  the  Roman  law),  is  that  which  the 
law  declares  to  be  such  proof  of  what  it  asserts,  that  so  long  as 
it  exists  unquestioned,  in  the  manner  pointed  out  by  law,  as 
that  in  which  it  ought,  if  disputed  at  all,  to  be  questioned, — 
testimony  is  not  allowed  to  be  given  in  contradiction  of  it 
On  the  production  of  certain  evidence,  the  law  commands 
(not  belief,  which  would  be  absurd),  but  a  particular  decision, 
as  the  result  annexed  to  the  exhibition  of  such  evidence. 

The  first  general  rule,  says  Mr.  Justice  BuUer,  is  that  you 
shall  ^ve  the  best  evidence  that  the  nature  of  the  thing  is 
capable  of. 

This  rule,  as  laid  down  by  Lord  Hardwicke  is,  that 
you  shall  give  the  best  evidence  that  the  nature  of  the  thing 
is  capable  of;  the  meaning  of  which  is,  that  you  shall  not 
give  evidence  which  supposes  that  it  is  in  your  power  to  bring 
better  evidence  than  you  have  done.  ^^For  if  the  other 
greater  evidence  did  not  make  against  the  party,  why  did  he 
not  produce  it?    As  if  a  man  offer  a  copy  of  deed  or  wiU, 

evidence  were  to  be  produced,  that  the  prisoner  had  destroyed  the  clothes 
which  he  wore  upon  the  day  upon  which  the  man  was  murdered,  whether 
a  jury  would  not  be  directed  to  presume,  or  whether  a  jury  would  not 
presume,  that  the  clothes  so  destroyed  had  been  stained  with  the  blood 
of  the  man  that  was  murdered,  and  that  they  had  been  destroyed  only  for 
the  purpose  of  suppressing  that  evidence  ?  If  a  jury  would  not  be 
expressly  directed  to  presume  guilt  from  this,  I  would  ask,  whether  the 
party's  haying  destroyed  the  clothes  he  wore  upon  the  day  on  which  the 
man  was  murdered,  would  not  be  considered  as  most  material  eyidence  in 
such  a  case  P  And  whether  it  could  be  evidence,  in  any  way  but  that  in 
which  I  haye  stated,  that  it  must  be  presumed  that  no  innocent  man 
would  have  destroyed  that  evidence,  which  would  have  contributed  to  his 
acquittal  if  innocent,  and  could  contribute  to  his  conyiction  only  if  he  were 
guilty  ?  I  do  not  say,  that  from  that  circumstance  alone  you  would  infer 
that  a  man  was  guilty  of  a  murder,  neither  do  I  desire  your  Lordships, 
firom  the  single  circumstance  of  all  the  youchers  being  destroyed,  to  say 
that  the  noble  Lord  was  guilty  of  this  criminal  connivance  in  the  conduct 
of  Mr.  Trotter,  or  that  he  was  applying  all  these  sums  of  public  money 
for  his  own  benefit;  not  from  that  circumstance  alone,  but  from  that 
droumstance  coupled  with  all  the  other  facts.** 
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where  he  ought  to  produce  the  original^  this  carries  the  jwe- 
sumption  with  it,  that  there  is  something  more  in  the  deed  or 
will  that  makes  against  the  partj^else  he  would  have  produced 
it;  and,  therefore,  the  proof  of  a  copy  in  this  case  is  not 
evidence;  but  if  he  prove  the  original  deed  or  will  in  the 
hands  of  the  adverse  party,  or  to  be  destroyed  without  his 
default,  a  copy  will  be  admitted,  because  such  a  copy  is  the 
best  evidence.^ 

The  rule,  therefore,  does  not  mean  that  you  are  bound  to 
produce  all  the  evidence  in  your  power  to  establish  the  fact  in 
dispute.  For  instance,  in  making  out  your  title  by  deed,  you 
are  bound,  if  it  is  in  your  controul,  to  produce  the  deed  itaelC 
That  is  the  best  evidence ;  and  to  substitute  inferior  evidence 
for  it  would  be  illegal  But  if  there  are  two  subscribing  wit- 
nesses to  it,  you  are  not  bound  to  produce  both  in  order  to 
prove  its  execution ;  the  evidence  of  one  for  that  purpose  is 
sufficient.  Again,  if  you  want  to  shew  that  a  letter  is  in 
the  handwriting  of  Caius,  you  are  not  bound  to  call  Caius 
himself. 

This  brings  us  to  the  great  distinction  which  our  law  makes 
between  primary  and  secondary  evidence. 

All  evidence  that  falls  short  of  primary  evidence,  and  is 
admissible,  is  secondary  evidence.  The  substitution  of  oral 
for  written,  and  of  hearsay,  oral,  or  written,  for  direct  evidence, 
are  the  heads  into  which  this  branch  of  the  subject  may  be 
divided.  Let  us  then  inquire  when  the  law  insists  upon 
written  evidence,  and  when  its  production  may  be  dispensed 
with. 

First,  wherever  the  law  has  required  that  an  instrument 
shall  be  in  writing;  and,  secondly,  wherever  the  contract 
or  statement,  not  being  an  ex  parte  memorandum,  is  in  writing. 
Oral  evidence  cannot  be  substituted  for  such  writings,  unless 
the  absence  of  the  written  instrument  be  legally  accounted  for. 

But  if  a  written  communication  be  accompanied  by  a  verbal 
one,  the  latter  may  be  received,  not  as  a  substitute  for  the 
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written  communication,  but  as  independent  evidence.  The 
common  example  of  this  is,  that  though  a  receipt  be  taken, 
the  payment  of  money  may  be  proved  by  oral  testimony.  So 
an  admission  of  a  debt  by  a  defendant  may  be  proved,  though 
he  gave  at  the  same  time  a  written  promise  to  pay,  which,  for 
want  of  a  stamp,  is  inadmissible  (o).  So  whatever  a  party  says, 
or  his  acts  amounting  to  admissions,  are  evidence  against 
himself;  even  though  such  admissions  involve  what  is  con- 
tained in  some  deed  or  writing.  Such  evidence  not  being 
open  to  the  presumption  of  untruth,  arising  from  the  very 
nature  of  the  case  where  better  evidence  is  withheld. 

Again,  the  rule  rejecting  secondary  evidence  is  qualified 
from  regard  to  public  convenience  and  necessity,  in  the  case  of 
judicial  records,  and  of  public  books  and  registers,  the  removal 
of  which  would  be  attended  with  inconvenience  to  the  com- 
munity. 

Where  the  existence  of  the  record  is  denied,  and  this  is  the 
question  at  issue  between  the  parties,  the  proof  is  by  the 
production  of  the  record  itself,  or  by  the  tenor  of  it  duly 
certified  under  a  writ  of  certiorari 

Where  it  becomes  necessary  to  prove  a  record,  not  as  the 

(o)  Slatterie  v.  Pooley  (6  M.  &  W.  664)  settled  (as  far  as  anything 
can  be  settled  on  the  Euripns  of  case  law)  thb  principle.  B.  v.  Inhabit- 
ants of  Basingstoke,  Jurist,  March  26,  1850,  p.  246.  It  was  held  that 
acts  of  overseers  amount  to  an  admission  of  a  certificate  under  8  &  9 
Wm.  3,  c.  30.  "  The  question  comes  to  this,  whether  an  admission  by  the 
parish  officers  of  the  existence  of  a  certificate  by  their  acts,  is  equally 
binding  as  such  an  admission  by  words.  Their  acts  are  evidence  of  an 
admission ;  and  Slatterie  r.  Pooley  decides,  that  if  the  admission  relating 
to  the  contents  of  a  deed  is  by  words,  it  is  not  necessary  to  produce  the 
deed,  not  however  treating  the  words  as  secondary  eridence  of  the 
contents  of  the  deed ;  for  it  is  well  put  by  Mr.  Smith  in  his  Leading  Cases, 
vol.  2,  p.  237,  that  it  is  a  species  of  estoppel  which  supersedes  the  necessity 
of  evidence  by  shewing  that  the  fact  is  already  admitted.**    Patteson,  J. 

*^  If  a  man  says,  I  have  this  day  sent  you  a  bond  signed  by  me,  and 
properly  stamped,  of  such  and  such  import,  that  is  original  evidence  of 
his  having  bound  himself  by  such  a  bond.**  Maule,  J.,  Boulter  o.  Bepiow, 
ib.  p.  249. 

P  P 
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point  immediately  at  issue,  but  as  part  of  the  case  to  be  estab- 
lished, it  may,  of  course,  be  produced ;  or  it  may  be  proved  by 
an  exemplification,  or  an  examined  copy. 

The  law  divides  copies  of  records  into  three  classes: 
1  As  Exemplifications  under  the  Great  SeaL 
1  B.  Exemplifications  under  the  seal  of  a  particular  Court 

2.  Copies  made  by  an  authorized  oflScer. 

3.  Sworn  copies. 

1  A.  Exemplifications  under  the  Great  Seal: 

This  must  be  either  of  a  record  of  the  Court  of  Chancery, 
or  of  a  record  removed  thither  by  certiararL  Lord  Coke  lays 
down  an  absurd  rule,  that  if  a  record  be  exemplified  at  all  for 
purposes  of  evidence,  the  whole  of  it  must  be  exemplified. 
This  rule  has,  according  to  the  fashion  of  the  English  law, 
received  a  vague  and  arbitrary  modification. 

1  B.  Exemplifications  under  the  seal  of  the  Court: 

The  seals  of  the  Queen's  Courts  prove  themselves;  and  the 
exemplification  of  a  record  under  the  seal  of  any  one  of  diem 
is  sufficient 

The  seal  of  the  city  of  London  proves  itsel£ 

Where  a  record  is  completed,  it  may  be  proved  by  an 
examined  copy ;  but  the  records  of  the  superior  Courts  are 
not  complete  until  they  are  inrolled.  If  an  ancient  record  has 
been  lost,  it  may  be  proved  to  the  juiy  by  parol  or  other 
testimony, — as  by  possession  and  user. 

An  office  copy  in  the  same  cause,  and  in  the  same  Court,  is 
equivalent  to  the  record  itself.  Out  of  that  Court  it  must  be 
proved  to  have  been  compared  with  the  original;  but  a  copy 
made  by  a  person  specially  appointed  to  make  copies,  is  admi&- 
rible  in  evidence,  without  proof  of  an  examination  with  the 
original.  So  the  indorsement  on  a  deed  of  bai^n  and  sale 
inrolled  according  to  the  statute,  made  by  the  proper  officer,  is 
evidence  of  the  inrolment ;  and  the  date,  indorsed  by  the  clerk  of 
tlM^  indorsements,  is  conclusive.  The  13th  section  of  the  1  &  2 
Vict  c.  94,  makes  copies  of  records,  in  the  custody  of  the 
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Master  of  the  Rolls,  purporting  to  be  sealed  in  the  Record 
Office,  evidence  without  further  proof;  and  by  the  8  &  9  Vict 
c.  113,  8.  3,  all  copies  of  private,  local  and  personal  acts,  and 
of  the  parliamentary  journals,  or  royal  proclamations,  purporting 
to  be  printed  by  the  printers  of  the  Crown,  or  of  either  House, 
are  admitted  as  evidence. 

Wherever  an  original  is  of  a  public  nature  and  admissible 
in  evidence,  an  examined  copy  is,  for  the  sake  of  public  con- 
venience, allowed  to  be  given  in  evidence.  So  parish  registers 
of  baptisms,  marriages,  and  burials,  entries  of  a  public  nature 
in  books  of  public  corporations;  and,  by  8  &  9  Vict  c.  113, 
s.  1,  whenever,  by  an  act  of  Parliament,  any  certificate, 
official  or  public  document,  or  document  or  proceeding  of  any 
corporation  or  company,  or  certified  copy  of  a  document, 
bye-law,  entry  in  a  register  or  other  book,  or  of  any  other 
proceeding,  shall  be  receivable  **  in  evidence  of  any  particular," 
the  same  shall  be  admitted,  provided  it  purports  to  be  sealed, 
stamped,  or  signed  as  required  or  directed,  without  any  proof 
of  the  seal,  stamp,  or  signature,  or  official  character  of  the 
person  signing,  and  without  any  further  proof  thereof,  in 
every  case  in  which  the  original  could  have  been  received. 

2,  It  is  a  rule — that  evidence  must  be  confined  to  the  point 
at  issue. 

Whether  the  question  be,  or  be  not,  relevant  to  the  issue, 
must  of  necessity  be  lefl  in  great  measure  to  the  discretion  of 
the  judge. 

It  has  been  held  that  this  rule,  in  an  action  for  not  supply- 
ing goods  of  proper  quality,  excludes  evidence  of  the  quality 
of  the  goods  with  which  the  defendant  has  supplied  other 
persons.  So  where  an  acceptor  of  a  bill  of  exchange  defends 
an  action  on  the  ground  of  forgery,  he  has  not  been  allowed 
to  shew  that  the  drawer  has  forged  his  name  on  other  occa^ 
sions.  But,  on  the  other  hand,  where  the  question  is  as  to 
the  meaning  of  a  phrase  in  a  libel,  other  libels,  written  by  the 
same  defendant  against  the  same  plaintiff,  may  be  given  in 

p  p  2 
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evidence  to  explain  it.  So  where  the  knowledge  or  intent  of 
a  person  is  in  issue,  evidence  of  other  transactions,  tending  to 
shew  such  intent  or  knowledge,  is  admissible. 

In  the  Queen's  case,  eleven  of  the  judges  laid  it  down  as  a 
rule, — that  if  a  witness,  on  cross-examination  directed  against 
his  credit,  admits  certain  declarations,  and  states  the  motive  of 
those  declarations,  in  a  convereation  with  a  person  not  a 
party  to  the  suit,  all  the  rest  of  the  conversation  beyond  this 
ought  to  be  excluded  as  irrelevant  This  was  the  rule  with 
regard  to  conversations  with  third  persona  But  it  was  held, 
that  where  the  witness  had  been  cross-examined  as  to  a  con- 
versation with  a  party  to  the  suit,  all  the  conversation,  whether 
relevant  or  not  to  the  subject-matter  of  inquiry,  is  thereby 
rendered  evidence, — a  doctrine  which  I  have  already  discussed 
in  the  former  part  of  this  volume,  and  which  is  now  happily 
overruled.  As  the  judges  declare  what  the  common  law — the 
imprescriptible  inheritance  of  all  Englishmen — ^is,  that  heritage 
varies  considerably  in  amount  and  value:  for  without  any 
legislative  interference,  the  judges,  some  years  after  this  deci- 
sion, established  a  different  rule,  which,  though  of  almost 
twenty  years'  standing  has  not  yet  been  superseded ;  and  the 
rule  now  is, — that  whether  a  witness  be  cross-examined  as  to 
a  conversation  with  a  party  to  the  suit,  or  vrith  a  third  person, 
his  re-examination  must  be  confined  to  matters  connected 
with  the  evidence  given  on  cross-examination,  and  tending  to 
illustrate  or  account  for  it  Lord  Denman  held,  that  the 
witness  might  be  asked  as  to  everything  that  could  qualify  or 
explain  the  statement  elicited  on  cross-examination ;  but  that 
he  would  not  be  allowed  to  add  any  independent  history  of 
transactions  altc^ther  unconnected  with  it  (o). 

3.  Another  general  rule  is, — that  it  is  sufficient  if  the 
evidence  prove  the  substance  of  the  issue.  For  instance,  in 
an  action  on  a  bond,  the  condition  of  which  is,  that  the  person 
bound  by  the  bond — in  technical  language  the  obligor — shall 

(p)  Timce  V.  Samo,  3  N.  &  P.  189. 
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not  cut  down  any  trees,  if  the  plaintiff  state,  as  a  breach  of 
the  bond,  that  the  obligor  has  cut  down  a  hundred  trees,  he 
may  prove  that  any  smaller  number  was  cut  down.  So  if  an 
indictment  charge  that  Titius  robbed  Caius  on  the  highway, 
and  stole  from  him  ten  sovereigns,  and  the  proof  is,  that  a 
robbery  was  of  five  sovereigns,  and  in  a  field,  this  is  suflScient. 
So  in  an  action  for  a  malicious  prosecution,  stating  that  the 
plaintiff  was  acquitted  on  a  particular  day,  the  time  of  acquittal 
is  not  essential.  Every  allegation  that  is  essentially  descrip- 
tive must  be  proved;  and  every  allegation  which  narrows 
and  limits  what  is  essential,  is  descriptive:  so  in  contracts, 
libels,  and  written  instruments  in  general,  every  part  is 
a  description  of  the  whole.  Therefore,  allegations  of  names, 
sums,  magnitudes,  dates,  and  so  forth,  if  essential  to  the 
identity  of  the  writing,  must  be  literally  proved.  Thus,  in  an 
action  on  the  case  for  deceit  in  a  sale,  by  two  defendants, 
proof  of  sale  and  warranty  by  one  only  was  held  a  fatal 
variance.  So  in  Bristow  v.  Wright  (Doug.  665),  it  was  held, 
in  an  action  against  the  sheriff  for  taking  goods  without  leaving 
a  year's  rent,  that  though  the  particulars  of  the  demise  need 
not  have  been  set  forth  at  all,  yet,  as  they  were  set  forth,  they 
ought  to  be  set  forth  accurately ;  and  that  as  they  were  not 
proved  in  conformity  with  the  statement,  the  variance  was 
fatal.  Lord  Mansfield,  after  saying  **  that  the  strong  bias  of 
his  mind  was  always  to  prevent  justice  from  being  defeated  or 
delayed  by  formal  slips,"  held,  probably  in  deference  to  his 
brethren,  for  he  had  at  first  overruled  the  objection,  that  the 
strict  rule  must  prevail,  and  nonsuited  the  plaintiff.  ^^  Con- 
tracts," said  Mr.  Justice  BuUer,  a  thoroughly  corrupt  but  very 
able  judge,  speaking  of  this  very  case  in  Pepin  v.  Solomons 
(5  T.  R.),  *^are  in  their  nature  entire,  and  in  pleading  they 
must  be  stated  accurately ;  but  as  the  evidence  in  the  case  of 
Bristow  V.  Wright  did  not  accord  with  the  contract  stated  in 
the  declaration,  and  which  was  the  foundation  of  the  action, 
it  was  properly  determined  that  a  judgment  of  nonsuit  should 
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be  entered."  The  distinction  then  is,  between  what  may^  and 
what  may  no^  be  rejected  as  immateriaL  If  the  whole  aver- 
ment  might  be  strack  out,  leaving  a  aiifBdent  caose  of  action, 
the  variance  was  not  &tal ;  but  if  it  could  not  be  struck  out 
without  canning  away  a  material  part  of  the  plaintiflTs  case, 
it  was.  One  of  the  most  grotesque  decisions  on  this  point  is 
Harris  v.  Mantle  (/»),  (3  T.  B.  367.)  The  confusion  and  con- 
tradiction thus  created  might  have  satisfied  Lord  Coke  himself 
But  fortunately  the  doctrine  of  variances  is  comparatively  of 
little  consequence;  as,  by  the  3  &  4  Wm.  4,  c.  42,  s.  33, 
after  reciting  (as  calmly  as  if  it  was  not  a  national  disgrace, 
and  as  if  the  evil  had  happened  in  the  twelfth  century,  or  in 
China)  the  delay  and  interruption  of  justice  occasioned  by  these 
absurd  quibbles,  power  is  given  to  the  judge  "  to  cause  the 
record,  writ,  or  document  in  any  civil  action,  information  in 
the  nature  of  a  quo  toarranto,  or  proceedings  on  a  mandamus, 
to  be  forthwith  amended,  when  any  variance  shall  appear 
between  the  proof  and  the  recital  or  setting  forth  of  any 
contract,  custom,  or  prescription,  or  other  matter,"  on  certain 
terms.  The  9  Gea  4,  c.  15,  gave  a  similar  power  of  amend- 
ment in  any  indictment  or  information  for  any  misdemeanour; 
and  the  same  power  is  now  extended  to  indictments  and  in- 
formations for  all  offences  whatever,  by  1 1  &  12  Vict  c.  16,  s.  4. 

4.  lies  Judicata  (q), 

A  judgment  between  the  same  parties  for  the  same  cause  of 
action  is  conclusive,  though  the  form  of  the  action  be  different. 
It  is  evidence  only  of  what  is  directly  at  issue,  not  of  collateral 
matter  only,  nor  of  what  may  be  inferred  from  it.  If  only 
offered  in  evidence,  and  not  pleaded,  it  is  not  an  estoppel ;  if 
pleaded,  it  is  an  estoppel  in  a  second  action* 

(p)  See  notes  to  Croram  e.  Sweeting,  2  Wnu.  Saond.  199. 

(g)  Duchess  of  Kingston's  case,  2  Smithes  Leading  Casea,  note,  p. 
42S.  In  Barrs  v.  Jackson,  1  You.  &  Coll.  585,  the  subject  Is 
thoroughly  discussed  and  illustrated  from  the  Boman  law,  in  the  elaborate 
judgment  of  the  Vice  Chancellor  Knight  Bruce.  Livingstone,  Code  658  ; 
Starkie,  vol.  1,  p.  198 ;  I^illipps  &  Amos,  p.  512  ;  Greenleaf,  p.  570. 
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Although  it  18  the  general  rule  that  a  person  shall  not  be 
concladed  by  a  judgment  to  which  he  is  not  a  party;  it  is  a 
rule  to  which,  from  the  very  nature  of  human  affiurs,  there 
must  be  some  exceptions. 

Thus,  where  a  Court  (r)  exercises  a  particular  jurisdiction 
on  a  particular  subject-matter,  a  judgment  of  condemnation 
or  acquittal  in  the  Court  of  Exchequer,  where  proceedings  in 
rem  have  been  instituted,  is  binding  on  all  the  world.  So  in 
cases  of  customs  or  tolls,  verdicts  respecting  them,  though  the 
parties  are  not  the  same,  are  evidence ;  so  a  verdict  as  to  a 
public  right  of  way  is  evidence;  and  in  all  cases,  where  general 
reputation  is  evidence,  a  verdict  on  the  right  claimed  is  evi- 
dence even  against  strangets.  Parties  who  claim  in  privity 
with  others  are  in  the  same  situation  as  those  to  whom  they 
are  privy  in  blood,  in  estate,  or  in  law ;  of  course  the  effect  of 
the  verdict  must  depend  on  the  question,  whether  the  same  point 
is  at  issue.  *^  Exceptio  rei  judicatse  obstat  quoties  inter  easdem 
personas  eadem  qusestio  revocatur,  vel  alio  genere  judicii." 
<*  Res  judicata  dicitur  quae  finem  controversiarum  pronuntia- 
tione  judicis  accipit." 

Parol  evidence  is  inadmissible  to  vary  or  contradict  a  written 
contract  This  is  the  general  rule  on  which  numerous  excep- 
tions have  been  grafted.  It  has  been  held,  that  evidence  of 
usage  and  custom  is  admissible  to  shew  the  sense  in  which 
particular  words  are  used;  in  other  words,  to  give  them  a 
sense  different  from  that  which  they  generally  bear.  In  this  way 
evidence  has  been  admitted  to  interpret  the  words  '^  barley''(«), 

(r)  **  From  the  time  of  Lord  Hale  down  to  the  present  period,  it  has 
been  clearly  settled,  that  a  sentence  of  condemnation  in  the  Court  of 
Admiralty,  where  it  proceeds  on  the  ground  of  enemy's  property,  is  con- 
clusive that  the  property  belongs  to  enemies,  and  not  only  for  the 
immediate  purpose  of  such  sentence,  but  is  binding  in  all  Courts,  and 
against  all  persons.  The  sentence  of  the  Court  of  Admiralty,  proceeding 
in  renij  must  bind  all  parties,  must  bind  all  the  world.** 

(0  Hutchinson  o.  Bowker,  5  M.  &  W.  53. 
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«  Fairland"  (/),  "  London"  (tc),  « thousand"  (»),  **  level"  (w), 
^<  inhabitant"  (x),  *'four  miles  across  a  country"  (y).  In  one  case 
Lord  Mansfield  allowed  the  tenant  his  right  to  an  away-going 
crop,  though  the  lease  under  which  he  held  was  silent  altogether 
on  the  matter,  saying,  that  the  custom  did  not  alter  the  lease,  bat 
only  added  something  to  it  That  Lord  Mansfield  was  right 
on  the  principle,  that  he  who  sows  should  reap,  and  that  the 
custom  was  part  of  the  contract,  is  certain ;  but  it  is  difiicult  to 
say,  that  to  add  to  is  not  to  alter.  '*  Terms,"  says  Lord  Ellen- 
borough,  '^  are  to  be  understood  in  their  ordinary,  plain,  and 
popular  sense,  unless  they  have  generally,  in  respect  of  the 
subject-matter,  and  by  the  known  usage  of  trade,  acquired  a 
peculiar  sense."  ^*  Usage  (z),"  said  Lord  Lyndhurst,  *'roay  be 
admissible  to  explain  what  is  doubtful,  but  not  to  contradict 

(t)  Udhe  V.  Walters,  3  Camp. 

(tt)  Mallam  v.  May,  13  M.  &  W. ;  Evans  v.  Pratt,  3  M.  &  G.  759. 

(o)  Smith  V.  Wilson,  3  B.  &  Ad.  728.  One  thouscmd  metau  twdee 
hundred. 

(w)  Clayton  v.  Gregson,  5  B.  &  Ad.  902. 

(x)  B.  V.  Mashiter,  6  Ad.  &  £11. 153. 

(y)  Wiggleworth  v.  Dallison,  1  Doug.;  1  Smith's  Leadmg  Cases, 
by  KeaUng  &  Willes,  306,  If  many  such  editors  and  text  writers  had 
written  on  onr  law,  it  would  not  be  in  its  present  barbarous  condition. 
Scaliger  said  (very  absurdly)  of  Casaubon*s  Fersius,  that  the  sanoe  was 
better  than  the  fish.  In  this  case  the  sauce  is  worthy  of  the  fish ;  and  it 
would  be  difficult  to  pronounce  on  any  law  book  a  higher  panegyric.  I 
feel  sure,  that  to  this  passage  of  my  work,  at  least,  every  lawyer  will 
assent,  and  that  it  will  not  be  suspected  that  my  long  and  intimate  friend- 
ship with  one  of  the  living  contributors  to  it,  or  my  sincere  respect  for 
the  learning,  abilities,  and  excellent  qualities  of  another,  nor  even  my 
affection  for  the  memory  of  the  dead,  have  carried  me  one  step  beyond 
the  limits  of  impartial  criticism ;  and  let  not  this  remark  be  ascribed  to 
egotism,  to  a  wish  to  obtrude  my  personal  feelings  on  the  reader,  or  to 
what  I  hope  my  friends  would  be  still  more  unlikely  to  ascribe  to  me,  the 
desire  of  illustrating  my  own  obscurity  with  the  associations  of  departed 
genius.  Often  in  the  course  of  this  work  has  the  past  forced  itself  upon 
my  thoughts ;  and  even  in  the  drudgery  and  toil  of  life,  we  turn,  for  a 
moment,  as  we  pass  on,  to  say  Hiul  and  Farewell ! 

(x)  Blackett  v.  Royal  Exchange  Company,  2  Tyr.  266. 
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what  is  plain."    The  history  of  the  law  on  this  head  will  be 
found  in  Hotton  v,  Warren  (1  M.  &  W.  466). 

Evidence  (a)  of  fraud  of  course  is  always  admissible  to  set  . 
aside  a  writing.     "  Fraud,"  said  L.  C.  J.  De  Grey,  "  vitiates 
the  most  solemn  proceedings  of  Courts  of  justice." 

AdnmnbiUty  of  Parol  Evidence  to  explain  or  vary  Written 

Documents. 

The  constant  ambiguity,  and  wild  confusion  which  pervade 
this  part  of  the  law  are  almost  incredible.  In  one  case, 
Beaumont  t;.  Fell  (Peere  Williams),  a  rule  was  laid  down  of 
some  liberality,  and  tending  to  give  the  will  the  testator 
thought  he  had  made,  some  chance  of  execution.  In  Goblet 
V.  Beechey,  decided  by  Sir  John  Leach,  a  directly  opposite 
principle  was  acted  upon,  and  to  such  a  pitch  did  the  judge 
cany  his  ridiculous  pedantry  and  narrowness,  that  in  deciding 
on  the  will  of  NoUekens,  the  sculptor,  he  would  not  allow 
evidence  to  be  given  of  what  he  meant  by  the  word  '^  mod.", 
though  it  was  proved  by  evidence  not  disputed  that  the 
testator  had  said  he  meant  his  models  by  it(i).  Such  a  deci- 
sion appears  too  preposterous  to  be  true,  yet  it  is  gravely 
reasoned  upon  as  if  it  was  entitled  to  more  consideration  than 
a  judgment  in  Rabelais ;  or,  as  if  it  was  the  object  of  English 
law  to  obstruct,  by  every  conceivable  means,  the  purposes  of 
justice :  on  exactly  the  same  ground,  if  a  sculptor  were  to 
leave  his  Venus  Anadyomene,  by  Canova,  the  judge  might 
refuse  to  ascertain  what  was  meant  by  it.  Such  decisions  are 
peculiar  to  this  country.  I  have  already  stated  Lord  Bacon's 
rule  as  to  patent  and  latent  ambiguities;  but  our  testamentary 
law  is  on  a  most  uncertain  and  unsatis&ctory  footing  (c). 

(a)  Small  v.  Allen,  8  T.  Rep.  147. 

(b)  Goblet  o.  Beechey,. 3  Sim.  26. 

(c)  The  lending  cases  are,  Doe  dem,  Chichester  v.  Oxenden,  3  Taunt. 
147 ;  Thomas  o.  Thomas,  6  T.  R.  671 ;  Miller  v.  Travers,  8  Bing.  244; 
Doe  dem,  Templeman  t,  Martin,  4  B.  &  Ad.  785 ;  Doe  dem,  Gord  v, 
Needs,  2  M.  &  W.  129. 
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With  regard  to  the  law  of  consangainityy  a  rule  80  diildish 
that  it  18  scarcely  possible  to  imagine  how  it  could  have  been 
laid  down  to  regulate  proceedings  in  a  civilised  coontiy,  was 
established  by  <Hhe  oracle,'^  Lard  Coke,  whose  object  really 
seems  to  have  been  to  carry  an  experiment  on  the  creduli^ 
and  superstition  of  the  English  in  adopting  authorized  absur- 
dities, as  &r,  in  matters  of  law,  as  the  Church  of  the  dark  ages 
had  done  on  matters  of  fiiith.  This  rule,  well  known  as  the 
^^quatuor  maria"  rule,  established  the  maxim,  that  the  child  of 
every  woman,  whose  husband  was  within  the  four  seas  at  the 
time  of  its  conception,  was  necessarily  Intimate.  Thb  rule  was 
not  destroyed  tiU  the  case  of  Pendrell  v,  Pendrell,  in  Lord  Ray- 
mond, though  Hale  remonstrated  against  it  The  law  now  is, 
that  where  husband  and  wife  are  not  separated  from  each 
other  by  a  sentence,  the  law  will  presume  access,  unless  the 
contrary  is  proved,  and  the  proof  of  the  contrary  must  be  dear 
and  satisfiictory;  light  presumptions  will  not  be  sufficient(<Q. 
A  mere  balance  of  probabilities  is  not  enough. 

We  now  come  to  the  rule,  that  hearsay  is  no  evidence-^the 
term  hearsay  applies  to  written  as  well  as  spoken  evidence — 
and  before  I  enter  upon  the  discussion  of  it,  I  will  state  that 
the  opinion  of  Mr.  Justice  BuUer  coincides  with  that  which  I 
have  ventured  to  express,  and  which  Mr.  Phillipps  dissents  from, 
namely,  that  hearsay  may  be  admitted  in  corroboration  of  the 
witness's  testimony,  and  to  shew  that  he  affirmed  the  same 
thing  on  other  occasions,  and  that  he  is  still  consistent  with 
himself.  Livingstone,  too,  I  see,  adopts  the  same  principle  (e). 
**  What  a  witness  has  said  when  not  upon  oath  may  be  proved 
to  shew  that  it  was  consistent  or  inconsistent  with  bis  testi- 
mony." Let  us  now  see  what  the  rule  really  is,  and  what  are 
the  exceptions  to  it. 

(d)  See  the  laborious  and  valaable  Treatise  of  Mr.  Hubback,  on 
Succession.  The  leading  cases  arc,  the  Banbury  case,  and  Morris  v. 
Davies,  5  CI.  &  Fin.  214 ;  judgment  of  Leach,  V.  C,  1  Sim.  &  Stu.  151. 

(«)  Page  291. 
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Rule:— 

Hearsay  evidence  is  inadmissibley  because  it  is  not  upon 
oath,  and  because  the  party  against  whom  that  evidence  is 
allied,  has  not  the  opportunity  of  cross-examining  the  person 
whose  expressions  are  recited. 
Exceptions  to  this  rule : 

First  Oral  hearsay  evidence. 

Hearsay  is  admissible,  when  it  explains  an  act  done — which 
act  is  relevant  to  the  investigation  then  on  foot ;  for  instance, 
if  a  trader  leaves  his  house,  and  the  question  is,  whether,  in  so 
doing,  he  has  committed  an  act  of  bankruptcy,  his  declarations, 
at  the  time  of  leaving  it,  are  evidence  to  shew  the  motive  of 
his  absence. 

So,  if  it  be  sought  to  recover  back  money  paid  by  a  bank- 
nipt  in  contemplation  of  bankruptcy,  evidence  of  what  he  said 
as  to  the  state  of  his  affurs,  about  the  time  of  that  payment,  is 
admissible. 

Is  the  question,  **  whether  an  insurance  be  fraudulent  ?* 
Evidence  of  the  declarations  made  by  the  person  whose  life 
has  been  insured  to  the  medical  man,  at  the  time  when  the 
insurance  was  made,  is  admissible. 

In  an  action  between  Caius  and  Titius  is  the  question,  *'  How 
came  Caius  to  trust  Lucius  ?^  Evidence  that  Caius  said,  at 
the  time  he  gave  the  credit  to  Lucius,  that  he  did  so  in  con- 
sequence of  the  representations  of  Titius,  is  admissible. 
Hearsay,  then,  is  admissible,  when  it  is  part  of  the  transaction 
of  the  res  gesUB.  The  question  is,  not  whether  what  was  said 
is  trucj  but  whether  it  was  said.  That  it  was  said  is  a  fiict, 
in  certain  cases,  and  a  fact  from  which,  without  any  reference 
to  the  truth  or  falsehood  of  the  statement  in  itself,  very  im- 
portant consequences  may  be  drawn.  Stolen  goods  are  found 
in  a  man's  house.  He  may  prove  that  the  goods  were  left 
there  by  a  third  person,  and  he  may  prove  what  that  third 
person  said  on  leaving  them. 

Again,   hearsay  is  admissible  to  prove  public   or  general 
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rights.  In  a  matter  which  concerns  ail,  the  assertion  of  any  one 
is  proof  of  reputation.  Instead,  however,  of  keeping  to  this 
broad  principle,  the  unhappy  love  of  trivial  and  minute  dis- 
tinctions, which  Say  and  Bastiat  ascribe  to  our  political 
economists,  and  which  is  universal  among  our  lawyers,  has  led 
judges  to  distinguish  between  public  and  general  rights. 

So  in  questions  of  pedigree,  declarations  of  deceased  persons 
are  received;  but  they  must  be  declarations  of  relations. 
This  is  an  absurd  restriction,  supported  by  the  truly  English 
apotheghm,  that  there  must  be  a  line  drawn ;  on  this  principle 
the  rule  might  be  laid  down,  that  the  declarations  of  no  roan 
with  black  hair  should  be  admissible.  Where  is  the  necessity 
of  drawing  a  line  a  priori^  at  random,  which  may,  nay,  which 
must  (/),  in  the  very  nature  of  things,  exclude  the  most  trust- 

(/)  The  leading  cases  on  the  subject  of  hearsay  evidence  on  pedigree, — 
Berkeley  Peerage  case,  4  Camp.  421 ;  Attorney  Greneral  o.  Monckton, 
2  Buss.  &  M.;  Whitelock  v.  Baker,  13  Yes.  514;  Slaney  v.  Wade, 
1  Myl.  &  Cr.  588 ;  and  Doe  o.  Moss,  Lord  Mansfield*s  decision.  Fob- 
licity  is  one  element,  as  a  pedigree  hung  up,  inscriptions  on  a  tomb- 
stone, &c.;  Slaney  o.  Wade;  entries  in  any  books  made  by  deceased 
parents.  The  same  traditional  evidence,  however,  which  may  prove  the 
time,  has  been  most  absurdly  decided  not  to  be  evidence  as  to  the  place 
of  birth.  The  absurd  narrowness  of  the  rule  excluding  evidence  of  all 
but  relations  in  questions  of  pedigree,  worked  cruel  injustice  in  the  case 
of  Annesley  o.  The  Earl  of  Anglesea.  The  question  was,  whether  Lady 
Altham  ever  had  a  child;  and  our  judicious  law  excluded  the  evidence* 
of  the  declaration  of  the  midwife,  that  she  had  brought  the  child  into  the 
world,  and  also  the  declaration  of  a  lady,  that  she  had  been  its  godmother. 
Such  folly  IS  beyond  the  reach  of  argument,  otherwise  our  legislators 
might  have  seen,  that  by  excluding  a  whole  class  of  evidence,  they  noiay 
exclude  testimony  that  is  conclusive.  For  instance,  suppose  the  dedam- 
tion  of  the  midwife  (next  to  the  mother  the  most  important  of  all 
witnesses),  goes  for  nothing  by  itself,  still,  fortified  by  another  declaration 
tending  to  the  same  fact  from  a  different  quarter,  it  becomes  more 

*  K  principle  were  considered  at  all  in  our  law,  one  might  ask  bow 
this  decision  can  be  reconciled  (not  in  letters,  for  one  witness  admitted 
was  a  surgeon,  and  the  other  excluded  was  a  midwife ; — the  name  of  the 
suitor  in  one  case  begins  with  A,  and  in  the  other  with  H,  but)  in 
principle  with  Uigham  v,  Ridgeway. 
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worthy  and  conclusive  evidence,  and  admit  the  most  worth- 
less and  insignificant  testimony?  Everybody's  experience  will 
suggest  hundreds  of  cases,  in  which  the  evidence  of  a  '^garrula 
nutrix," — the  doting  chronicle  of  family  traditions,  of  a  con- 
fidential servant,  of  an  intimate  friend,  of  a  physician,  would 
be  far  more  valuable  than  that  of  a  cousin,  especially  in 
England,  where  the  custom  of  primogeniture  has  done  so  much 
to  cancel  and  tear  to  pieces  the  bonds  of  blood ;  and  first 
cousins  do  not  consider  each  other  of  the  same  family.  The 
just  rule  would  be,  that  the  evidence  should  be  received  in 
all  cases,  and  that  the  value  of  it  should  be  sifted  and  pointed 
out 

Secondly.  That  the  declarations  should  be  made  "  post 
litem  motam,"  after  the  controversy  has  begun;  otherwise, 
the  rule  of  exclusion  prevails.  This  rule  is  equally  foolbh 
with,  and  rather  more  cruel  than  the  first.  It  was  established 
(by  Lord  Eldon  chiefly)  in  the  Berkeley  Peerage  case;  it 
contradicts  the  spirit,  if  not  the  letter,  of  Lord  Mansfield's 
decision  in  Goodright  v.  Moss,  and  is  shocking  to  common 
sense  and  common  morality ;  it  enables  a  profligate  litigant  at 
once  to  exclude  the  evidence  he  has  most  reason  to  dread. 
In  the  case  before  cited,  the  evidence  of  a  father,  as  to  his 
marriage  with  the  mother  of  the  claimant,  was  excluded. 
Will  it  be  said,  because  that  evidence  might  be  false?  See 
where  that  will  lead  you ;  that  is  a  reason  why  the  circum- 
stances under  which  it  is  given  should  be  remarked  upon,  not 
why  it  should  be  excluded  altogether.  Is  there  no  alternative 
between  the  '* blaze  of  noon"  and  the  darkness  of  midnight? 
There  is  a  chance  that  any  vritness  may  commit  perjury ;  do 

important;  like  drops  of  rain  that  mix  together  and  strengthen  the 
current.  All  circumstantial  evidence  rests  on  this  principle, — separately 
taken  facts  mean  little ;  taken  together  they  are  conclusive.  I  cannot 
conclude  this  note  without  referring  gratefully  to  my  lamented  friend 
Mr.  Richard  Gresley's  excellent  and  judicious  work  on  Evidence  in 
Courts  of  Equity.  The  edition  to  which  I  refer  is  that  of  Mr.  Christopher 
Calvert,  and  the  notes  of  the  editor  are  very  valuable. 
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yoOy  thereforei  exclude  all  evidence?  Knowledge  and  probity 
make  a  perfect  witness ;  in  this  case  the  knowledge  is  com- 
plete; but  you  suspect  the  probity.  What  course  do  you 
take  ?  Do  you  examine  the  motives  of  him  who  makes  the 
statement,  the  circumstances  under  which  it  was  delivered,  the 
purpose  to  which  it  was  addressed,  and  then  decide  upon  its 
value?  Noi  the  judicial  lawgivers  of  England  reject  it  alto- 
gether. The  suspicion  that  honesty  may,  by  possibility,  be 
wanting,  induces  them  to  reject  information,  which,  if  the 
honesty  be  not  wanting,  is  the  most  conclusive  and  satisfacUMy 
that  human  testimony  can  furnish.  Because  the  sun  is  not  in 
his  meridian  {g)  they  insist  on  groping  their  way  in  utter 
darkness, — the  carefully  bandaged  leaders  of  the  blind. 

This  part  of  my  subject  brings  me  to  another  decision, 
which,  besides  the  presumption  that  it  exhibits  in  overruling  a 
decision  of  Lord  Mansfield  precisely  on  the  point  where  that 
illustrious  jurist  and  great  judge  was  most  invulnerable,  is, 
perhaps,  the  most  remarkable  proof  of  inveterate  narrow- 
ness and  thoroughly  unphilosophical  habits  of  thought,  that 
the  volumes  of  Meeson  and  Welsby,  fruitful  as  they  are  in 
specimens  of  such  really  indigenous  qualities,  can  supply. 
I  allude  to  the  case  of  Stobart  v.  Dryden  (A) ;  it  shews  that  the 
incapacity  for  large  and  liberal  views,  and  for  reasoning  on 
general  principles,  which  the  study  of  our  law  developes, 
becomes,  after  a  certain  time,  incorrigible.  Lord  Mansfield, 
as  I  have  mentioned,  had,  in  the  case  of  Clymer  o.  Littler  (i), 
admitted  the  solemn  declaration  of  a  dying  man  that  he  had 
£»rged  a  will.     Mr.  Justice  Heath,  in  a  case  cited,  with  appro- 

(^)  A  curious  instance  of  negative  evidence  in  a  pedigree  case,  occurs 
in  the  case  of  the  Chandos  Peerage.  Mr.  Hasted,  author  of  the  Histoiy 
of  Kent,  proved  that  he  had  conversed  and  corresponded  witii  Mr. 
Bridges,  the  father  of  the  claimant,  on  the  subject  of  his  pedigree,  and 
that,  in  speaking  of  his  own  family,  he  had  not  said  a  word  of  hb  deiOMit 
from  the  House  of  Chandos.    Hubback,  p.  707. 

(ft)  1  M.  &  W. 

(t)  8  Burr.  1244. 
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bation  by  Lord  Ellenborough,  admitted  the  dying  declaration 
of  a  man^  who  called  upon  God  to  pardon  him  for  having 
forged  a  bond ;  it  seems  difficult  to  conceive  any  understanding 
so  constituted  as  not  to  perceive  the  importance  of  such  tes^ 
timony.  The  ground  upon  which  these  caees  were  placed, 
was  not  the  narrow  and  sandy  basis  suggested  by  the  Court  of 
Exchequer ;  but  the  deep,  broad,  adamantine  foundation, 
which  alone  can  support  the  pillars  of  jurisprudence.  The 
reason  of  its  admission  was  drawn  from  the  principles  of 
our  common  nature, — principles  attested  by  those  for  whom 
the  heart  of  man  had  no  secrets,  and  whom  age  after  age  had 
revered  as  the  almost  inspired  oracles  of  all  the  hopes,  fears, 
wishes,  and  intentions,  that  had  ever  fluttered  and  throbbed 
vrithin  it  These  great  men  did  not  think  with  the  Barons  of 
the  Exchequer,  that  the  declarations  on  a  death-bed  are  lightly 
made  and  heedlessly  repeated:  they  thought  that 

*'  The  tongues  of  djiDg  men 
"  Enforce  attention,  like  deep  harmony.** 

They  did  not  agree  with  those  learned  persons,  the  disciples  of 
Coke,  and  Saunders,  and  Chitty,  that  such  declarations  were 
likely  to  be  false,  if  they  did  not  relate  (observe,  reader,  the 
profound  knowledge  of  man,  which  the  exception  shews)  to 
the  murder  of  the  dying  man.  They  said, — then  it  is  that  the 
heart  is  laid  bare ;  then  it  is  that  deceit  is  useless ;  then  it  is 
that  the  most  guilty  secrets  are  disclosed ;  then  it  is  that  con- 
science is  almighty : 

"  Ncan  vera  ooces  fum  demum  pedore  ab  imo 
EUciuntwr — et  eripitur  persona^  manet  res," 

Strangers  to  the  opinions  of  Popham  and  Gaudy,  not  being 
enlightened  by  the  deep  wisdom  of  the  Year  Books,  or  the 
masculine  sense  which  the  perusal  of  Tidd's  Practice,  and  the 
notes  to  Saunders,  enlarge  and  fortify;  little  read  in  the 
statutes;  with  but  a  superficial  knowledge  of  special  pleading, 
and»  it  may  be,  wholly  ignorant  how  to  give  colour, — poets, 
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moralistSy  and  philosophers,  have,  in  all  ages,  arrived  at  a 
conclusion  directly  the  reverse  of  that  which  the  Barons  of 
the  Exchequer  have  done  what  they  could  to  brand  upon  the 
law  of  England,  by  the  decision  in  Stobart  v.  Dryden, — that 
monumental  proof  of  judge  made  law  I  For  the  Court  of  Ex- 
chequer were  not  content  without  a  flimsy  distinction :  covetous 
of  technicality,  they  have  actually  decided  that  dying  decla- 
rations are  admisBible  precisely  where  they  are  most  suspicious; 
though  they  are  inadmissible  on  all  other  occasions,  they  may 
be  used  to  shew  how  the  dying  man  came  by  hb  death,  and  for 
no  other  purpose ;  but  this  must  now  be  considered  law. 

The  testimony  given  by  a  witness  in  a  former  suit  may  be 
proved  if  he  is  dead  or  kept  out  of  the  way ;  declarations  that 
qualify  an  act  are  admissible  (A);  and  declarations  against  the 
interest  of  the  deceased  maker,  e^  ^.,  declarations  of  an  occupier 
of  land,  that  he  holds  it  under  a  particular  person  (/);  the 
admissions  of  a  party  to  the  suit,  even  though  they  relate  to  a 
written  deed  or  paper,  are  evidence  (m). 


Written  Heanay  Emdenct, 

In  Marsh  v.  Collnett  (Doug.  593),  it  was  held  by  Lord 
Mansfield,  that  copies  of  the  books  of  the  Bank  were  admis- 
sible in  evidence.  The  reason  of  this  decision  was,  that  the 
books  being  of  great  concern  to  the  public,  the  removal  of 
them  would  be  inconvenient,  and  that,  therefore,  the  introduc- 
tion of  secondary  evidence  might  be  allowed.  This  principle 
has  been  adopted  in  a  variety  of  cases.  Copies  of  the  Journals 
of  the  House  of  Commons  were  rejected  by  the  same  judge  in 
Lord  George  Gordon's  trial,  and  on  the  trial  of  Lord  Melville. 

(A)  Doe  V.  Arkwright,  5  C.  &  P.  575. 

(2)  Clack  V.  Watson,  4  Taunt.  16;  Came  v.  Niooll,  1  N.  G.  430; 
Crease  v.  Barrett,  1  C,  M.  &  R.;  Doe  v.  Langfield,  16  M.  k  W.  497. 
(m)  Slatterie  v,  Toolej,  6  M.  &  W.  664. 
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Bat,  on  the  other  hand,  copies  of  the  Books  of  Customs  and 
Excise  were  received  by  Lord  Kenjon.  Formerly,  the  actual 
production  of  an  answer  in  Chancery  was  required ;  but  the 
removal  of  these  documents  was  at  last  forbidden,  and  an  office 
copy  received  in  evidence.  And  in  Mortimer  o.  Macallan  (n), 
in  order  to  prove  the  identity  of  the  party  who  had  accepted 
stock,  parol  evidence  was  received  to  shew  that  the  entry  in 
the  books  of  the  Bank  of  England  was  in  his  handwriting. 
^Hie  principle  of  law,**  said  the  consummate  master  of  his 
art  who  then  presided  in  the  Court  of  Exchequer,  ''is, 
that  where  you  cannot  get  the  best  possible  evidence,  you 
must  take  the  next  best;  and  where  the  law  has  laid  down 
that  you  cannot  remove  the  document  in  which  the  writing  is 
made,  you  are  to  be  entitled  to  the  next  best  evidence  of  it, 
by  proving  whose  writing  it  was.^ 

The  hearsay  of  deceased  persons  making  entries  in  the 
regular  discharge  of  their  duty  (o),  and  the  hearsay  of  deceased 
persons  making  entries  against  their  own  interest  (p),  is  admis- 
sible. The  former  head  includes  the  latter,  and  the  technical 
reason,  which  is  even  more  than  usually  valueless,  assigned 
for  the  admission  of  the  latter,  may  be  set  aside.  The  true 
reason  is,  that  supposing  the  evidence  what  it  purports  to  be, 
it  possesses  that  quality  which,  of  all  others,  is  most  valuable 
to  an  inquirer, — undesignedness  (q) ;  and  to  exclude  it  would  be 
to  shut  your  eyes  against  the  light.  Wherever  any  glimmering 
of  truth  breaks  upon  the  judicial  inquirer,  and  fix>m  whatever 
quarter,  he  ought  to  trace  it  up  and  follow  it  to  its  source. 
Thus,  and  thus  alone,  can  the  testimony  of  facts,  as  they  are 

(n)  Mortimer  o.  Macallan,  6  M.  &  W.  69. 

(o)  Doe  V.  Turford,  4  B.  &  Ad.  890;  Gieadow  v.  Atkin,  I  C,  M.  &  B. 
Smith's  Leading  Cases,  ed.  Keating  &  Willes,  vol.  2,  p.  193,  note. 

(p)  Barker  v,  Ray,  2  Buss.  Bep.  67,  note;  Higbam  v.  Bidgway, 
10  East,  109 ;  Smith's  Leading  Cases,  ed.  Keating  k  Willes,  vol.  1,  p.  139, 
note. 

(q)  This  is  the  great  merit  of  the  kind  of  evidence  so  unfortunately 
rejected  in  Doe  dem.  Tatham  v.  Wright,  2  B.  N.  C. ;  Paley,  Hone  Paulinas. 

Q  Q 
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offered  to  our  senses  by  the  febric  and  constitatioii  of  woridly 
things^  interwoven  and  connected  with  each  other  as  they  are, 
and  embodied  in  one  inseparable  mass,  in  Montaigne's  language, 
cette  connexite  et  cousture  indissoluble,  carry  with  it  the  sure 
information  that  it  was  intended  to  convey,  and  furnish  instroc- 
tion  for  the  guidance  of  human  life.  If  we  shut  our  eais  to  the 
language  of  facts,  we  close  them  against  the  voice  of  Nature  and 
of  trutL     ^  Res  ipsa  loquitur  qus  semper  valet  plurimuni.'' 

A  letter  sent  by  plaintiff  to  defendant  with  the  bill  of 
exchange  on  which  defendant  is  sued,  may  be  read  by 
plaintiff  {q). 

Onus  probandL 

'*Ei  incumbit  probatio  qui  dicit  non  qui  negat,"  is  the 
usually  quoted  rule  of  the  civilians.  The  first  observation 
upon  it  is,  that  when  that  rule  was  composed  the  confrontation 
of  the  parties  coram  judice,  that  master  principle  of  justice,  the 
want  of  which  is  sure  to  cause  delay,  vexation,  and  expense^ 
was  an  invariable  feature  of  the  Roman  method  of  proceedings. 
The  parties  met  together  to  settle,  as  we  should  say,  the  issue, 
— to  determine  what  the  fact  was  which  one  party  was  to 
establish  or  the  other  to  contradict ;  and  thus  obtained  in  ten 
minutes,  without  the  expense  of  a  sesterce,  what,  at  the  end 
of  three  years  (if  the  Master  is  scrupulous  and  active)^  and  at 
the  expense  of  twice  as  many  hundred  pounds,  (if  fortune  is 
your  friend,  and  the  parties  to  the  suit  are  not  changed)^  you 
may  obtain  in  equity, — and  what,  in  half  a  year,  by  the  outlay 
of  thirty  or  forty  pounds  (unless  you  are  ruined  by  the  sup- 
posed breach,  on  the  part  of  one  of  your  legal  advisers,  of 
some  never  propounded  rule,  lodged  in  the  bosom  of  a  pleading 
judge),  you  may  succeed  in  finding  out  at  common  law.  The 
second  reflection  is,  that  the  passage  quoted  is  a  fragment  only, 
torn  from  the  system  to  which  it  belonged,  and  of  which  it 

(q)  Bruce  v,  Henly,  1  St.  24 ;  Kent  r.  Lowen,  I  Camp.  177. 
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contributed  to  the  harmony,  in  a  degenerate  age,  by  the  corrupt 
hands  of  Justinian's  parasites  (r). 

The  rule  ought  to  be,  that  the  burden  of  proof  should  be 
flung  on  him  to  whom  (the  cause  alone  considered)  it  is 
easiest  The  affirmative  or  negative  form  depends,  not  on  the 
nature  of  the  fact,  but  on  the  management  of  the  alphabet 
The  consequence  of  our  method  of  proceeding  is,  that  the  **  onus 
probancU**  must  have  been  one  of  the  circumstances  present  to 
Lord  Rosslyn's  mind  when  he  uttered  the  sentiment,  so  dignified 
in  itself;  so  creditable  to  the  English  law,  and  so  well  becoming 
the  first  magistrate  in  the  land,  ^'  That  no  cause  ought  to  be 
given  up  as  desperate."  It  is,  as  Bentham  says  of  another  part  of 
our  detestable  system  of  special  pleading,  a  gulf  into  which  many 
fortunes  are  destined  to  be  thrown,  but  which  no  number  of 
fortunes  is  sufficient  to  fill  up.  As  far,  however,  as  any  rule 
can  be  laid  down,  it  is  this, — that  the  anus  probandi  lies  on 
him  who  asserts  substantially  the  affirmative  of  the  issue.  The 
judges  have  cut  the  knot  in  actions  for  personal  injuries,  libel, 
and  slander,  by  deciding  that  in  them  the  plaintiff  is  to  begin. 
The  exceptions  to  this  rule  are,  where  the  plaintiff  grounds 
his  action  on  a  negative  allegation — as  a  prosecution  without 
probable  cause.  Another  exception  is,  where  a  fact  is  pecu- 
liarly within  the  knowledge  of  one  party,  as  where  a  license  is 
required  to  justify  certain  conduct  (^),  which  the  party,  if  he 
has  it,  .can  immediately  produce.     Another  is,  where  criminal 

(r)  English  writers  talk  of  the  Institutes,  Pandects,  and  Code,  as  if 
they  were  of  equal  value.  I  might  as  well  talk  of  Falconer's  Shipwreck, 
Milton*s  Paradise  Lost,  and  Milman*s  Lord  of  the  Bright  Citj,  as  great 
epic  poems.  The  Institutes  (of  Justinian,  I  mean)  are  not  worth  a  great 
deal.  The  Code  bears  evident  traces  in  its  verbose,  affected,  pompous, 
and  trivial  diction,  in  its  scantiness  of  thought,  and  utter  want  of  original 
genius,  of  the  age  when  it  was  written.  The  Pandects  are  the  mutilated 
fragments  of  mightj  artists. 

'*  Invenies  tamen  hie  disjecti  membra  poete.** 

(«)  R.  V.  Turner,  5  M.  &  S.  206 ;  2  East,  Pleas  of  the  Crown,  782; 
4  B.  &  Aid.  140;  1  B.  &  C.  150 ;  3  B.  &  C.  242. 

Q  Q  2 
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neglect  of  doty  is  imputed  to  any  one,  for  the  law  will  presume 
the  contrary.  One  case  which  carried  this  doctrine  to  an 
extravagant  length  was  WUBamM  y*  The  East  India  Company{t), 
So  in  an  information  against  Lord  Hali£ea  (tc)  for  not  delivering 
up  the  Rolls  as  Auditor  of  the  Exchequer,  the  prosecutor  was 
required  by  the  Court  to  proYc  the  negative.  Where  infimcy, 
insanity,  the  ill^timate  birth  of  the  child  of  married  and  not 
divorced  parents  are  alleged,  the  peraon  making  the  allegation, 
whether  the  form  in  which  he  makes  it  be  n^ative  or  aflbrm- 
ative,  is  required  to  prove  the  fi»ct  (o). 

The  most  beneficial  act  that  has  ever  been  passed  on  the 
subject  of  evidence,  is  that  known  by  the  name  of  Lord  Den- 
man's  Act,  the  6  &  7  Vict,  c  85.  It  jMovides,  that  no  person 
offered  as  a  witness  shall  hereafter  be  excluded  by  reason  of 
incapacity,  for  crime,  or  interest,  from  ^ving  evidence,  and 
has  thereby  rescued  our  proceedings  from  one  of  its  greatest 
evils,  and  one  which  put  prodigious  power  into  the  hands  of 
an  unjust  or  capricious  judge.  *' Whoever,"  says  Livingstone, 
'*  has  opened  one  of  the  English  treatises  on  evidence,  whoever 
has  looked  into  an  index  to  a  volume  of  reports,  or  into  any  of 
its  abridgments,  and  examined  its  contents  on  that  subject, 
will  have  seen  how  laige  a  proportion  is  occupied  with  cases 
in  which  the  competence  of  witnesses  is  discussed,  not  only 
for  causes  which  would  disqualify  generally,  but  for  those 
which  make  them  incompetent  to  particular  points,  or  in  parti- 
cular suits,  most  of  the  aiguments  depending  on  nice  and 
often  fancifid  distinctions,  and  the  decisions  doubted,  con- 
firmed, or  overruled,  according  to  the  judgment  or  caprice  of 
a  succeeding  judge,  and  according  to  his  respect  for,  or  jealousy 
of  his  predecessor.**    One  step  more  is  wanting  to  extricate 

(0  8  East,  192. 

(a)  Bttller*B  Nisi  Priiu,  298. 

(o)  Greenleaf  on  Evidence,  91 ;  Gresley  on  Equity  Evidence,  390, 
note ;  PhiUipps,  830 ;  Edmunds  v.  Groves,  2  M.  &  W.  642 ;  Indorsee  v. 
Maker  of  a  Promissory  Note.  Plea  given  for  gaming  and  taken  after 
notice  by  plaintiff.    No  evidence  at  trial.    Verdict  for  plaintiff  held  right 
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completely  the  law  of  evidence  from  the  absurdities  in  which 
*Uhe  judicial  lawgivers  of  England,**  to  borrow  an  expression 
of  the  same  great  authority,  have  involved  it,  and  that  is  to 
allow  the  examination  of  parties  to  the  suit  in  Courts  of 
common  law.  Setting  aside  the  recent  alterations  made  by 
the  County  Court  Act,  which  make  the  refusal  of  the  privilege 
a  solecism  of  the  most  startling  absurdity,  a  party  may,  by  an 
expensive  proceeding  in  a  Court  of  equity,  obtain  answers  on 
oath  to  his  questions  from  the  adverse  party.  Now,  as  the 
objection  to  such  evidence  is,  that  it  would  lead  to  peijury,  one 
would  suppose  that  as  the  danger  from  perjury  increased, 
the  precautions  against  it  would  be  most  anxiously  enforced. 
Vivd  voce  examination,  and  the  power  of  cross-examination, 
are  looked  on  as  the  most  effectual  means  of  eliciting  truth 
and  exposing  prevarication.  But  so  perverse  is  English  indif- 
ference to  the  common  rudiments  of  jurisprudence,  so  disposed 
are  our  practitioners,  from  mere  habit,  to  deny  the  efficacy  of 
those  institutions,  which,  on  other  occasions,  they  are  so  eager 
to  applaud,  that  precisely  where  the  temptation  to  peijury  is 
greatest,  the  protection  against  it  is  taken  away.  The  Courts 
in  which  a  party  may  be  called  upon  to  give  evidence  are 
those  in  which  vivd  voce  examinations,  and  anything  like 
an  effectual  cross-examination,  are  forbidden  and  unknown. 
It  should  not  be  forgotten  that  if  the  parties  to  a  suit  are  most 
strongly  tempted  to  conceal,  or  alter  the  facts,  they  are  best 
able  to  point  it  out  It  is  the  will,  not  the  power,  that  is  the 
question.  How  is  this  difficulty  encountered?  You  allow 
the  party  to  ponder  over  a  written  interrogatory,  to  call  in  the 
assistance  of  counsel  to  assist  him  in  framing  such  an  answer 
as  may  enable  him  to  graze  the  edge  of  falsehood  without 
incurring  the  punishment  of  peijury.  This  is  attested  in  the 
presence  of  a  person  who  is  not  to  judge  the  suit,  and  who 
has  no  motive  for  fixing  his  attention  upon  the  words  or 
demeanour  of  the  deponent,  and,  unless  contradicted  by  two 
witnesses,  or  by  one  witness,  with  strong  circumstances,  or 
written  proof,  this  statement  is  conclusive.     In  short,  you  do 
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everything  that  can  fortify  and  corroborate  the  most  suspicious 
of  all  witnesses  in  his  design  of  falsehood,  by  multiplying  the 
chances  of  escape,  and  removing  everything  that  you  look  upon, 
and  declare  to  be,  the  most  effectual  method  of  detection. 

In  general  the  English  law  has  not  defined  the  amount  of 
evidence  that  shall  be  requisite  to  convict  in  criminal,  cm*  to 
justify  a  verdict  in  civil,  cases.  Some  unfortunate  exceptions, 
however,  there  are,  arising  out  of  a  superstitious  adherence  to 
the  ignorance  of  our  ancestors,  and  fi*om  the  narrow  range  of 
those  among  us  to  whom  the  task  of  legislation  has  been 
entrusted. 

The  first  of  these  exceptions  is,  that  the  parties  shall  not  be 
themselves  examined  at  common  law, — a  rule  which  it  will  be 
impossible  even  for  legal  bigotry  to  uphold  much  longer 
against  the  beneficial  effects  of  an  opposite  practice :  yet,  to 
take  eveiy  chance  of  error,  and  to  combine  every  conceivable 
method  of  oppression,  and  every  preposterous  anomaly,  the 
law  which  forbids  a  party  to  the  writ  to  be  examined,  where 
he  is  controuled  by  publicity,  and  subject  to  the  test  of  cross- 
examination,  allows  him  to  make  evidence  for  himself  by 
affidavits  made  in  secret,  dictated  by  counsel,  and  not  ex- 
posing him  to  cross-examination,  and  also  allows  a  party,  by 
an  expensive  process  in  another  Court,  to  obtain  answers  on 
oath  to  such  question  as  he  may  propose  to  the  adverse  party ; 
but  lest  something  like  substantial  justice  should  be  done,  the 
answers  are  not  viva  voce,  and  spontaneous,  nor  delivered  be- 
fore the  judge,  who  is  to  pronounce  upon  the  merits  of  the 
cause ;  in  short,  it  takes  every  possible  precaution  to  make  the 
right  so  dearly  purchased  ineffectual.  If  you  wanted  to  devise 
a  scheme  to  make  interrogation  illusory,  you  could  hardly 
contrive  a  more  effectual  scheme  than  to  take  care  that  every 
answer  shall  be  strained  through  the  mind,  if  it  is  not  dictated 
by  the  caution,  of  a  skilful  lawyer,  before  it  reaches  the  tri- 
bunal that  is  to  act  upon  it.  Let  the  system  be  tried  at 
common  law,  where,  at  any  rate,  the  judges  see  the  demeanour 
of  the  witness.    Place  a  barrister,  well  acquainted  with  the  case. 
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under  the  witness  box,  and  let  him  dictate  the  answer:  is  there 
any  one  foolish  enough  to  suppose  that  this  method  would  elicit 
truth  ?  Yet  this  method  would  be  free  from  many  of  the 
worst  defects  of  that  now  pursued  in  Chancery,  where, 
as  if  for  the  express  purpose  of  inviting  falsehood,  you  tell 
the  deponent, — ^mind,  whatever  you  say  shall  be  taken  for 
tnith,  unless  it  can  be  contradicted  by  two  witnesses,  or  by 
one  corroborated  by  strong  circumstantial  proof.  And 
this  brings  me  to  another  anomaly  in  our  law,  which  is  the 
cause  of  perpetual  injustice,  both  from  the  encouragement  it 
holds  out  to  falsehood,  and  from  the  subsequent  impunity  it 
extends  to  it.  I  mean,  the  puerile  law,  that  to  convict  a  man 
of  perjury,  two  witnesses,  or  one  witness  corroborated  by 
almost  irresistible  evidence,  shall  be  requisite.  Neither  in 
perjury,  nor  in  any  other  case,  ought  any  person  to  be  con- 
victed on  doubtful  evidence.  Where  the  evidence  is  doubtful 
this  principle  is  a  sufficient  guard  for  the  accused.  A  man 
accused  of  peijury  requires  no  more  protection  than  a  man 
accused  of  theft,  llie  rule  adequate  to  protect  the  one,  is 
adequate  to  protect  the  other.  The  rules  of  probability  do  not 
vary,  because  the  word  peijury  is  written  down  on  parchment, 
instead  of  the  wonl  steal.  But  this  law,  coupled  with  the 
ridiculous  technicality  of  our  indictments,  gives  almost  absolute 
safety  to  the  perpetrators  of  a  very  odious  crime  (to). 

Another  rule  of  oral  evidence,  is  that  which  makes  the 
husband  and  wife  incompetent  witnesses  (unless  in  cases  of 
necessity)  for  or  against  each  other.  Livingstone's  arguments 
against  this  rule,  appear  to  me  unanswerable. 

By  the  11  &  12  Vict  c.  12,  s.  4,  the  act,  which,  I  think,  from 
a  very  mistaken  policy,  makes  ^'open  and  advised  speaking,"  in 
certun  cases,  felony, — two  witnesses,  or  the  confession  of  the 
accused,  are  requisite  for  conviction.  By  the  8  &  9  Vict, 
c.  10,  s.  6,  an  order  of  affiliation  cannot  be  grounded  on  the 
evidence  of  the  mother  only,  unless  she  is  corroborated  in  some 

(to)  R.  V.  Mayhew,  6  C.  &  P.  315,  Lord  Denman ;  R.  v.  Parker,  C.  & 
M.  646,  Tindal,  C.  J. 
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material  part  of  ber  evidence.  Two  witnenes  are  idli  requmte 
in  cases  of  treason^  7  Wm.  3,  c.  3.  But  a  recent  and  salutary 
statute,  11  &  12  Vict  c.  12,  has  filled  up  the  gap  between 
high  treason  and  sedition,  by  making  various  acts  against  the 
government,  felony,  and  visiting  them  with  transpoiftatioo  and 
imprisonment  The  manners  of  the  age  will  probaUy  prevent, 
in  ordinary  times,  the  infliction  of  the  punishment  of  death  fiir 
any  offence  arising  from  political  opinions,  however  dangerous 
and  mistaken ;  nor  will  the  judicial  annals  of  this  country  be 
again  disgraced  by  such  scandalous  proceedings  as  occurred 
at  the  trials  of  Hardy  and  of  Tooke«  whom  Lord  Eldon,  and 
the  government  of  that  day,  relying  on  the  worst  prejudices  of 
the  people,  endeavoured  to  destroy  on  evidence  the  moat 
inadeqiute,  and  even  ludicrous.  The  barbarity  of  our  legis- 
lators is^  however,  clearly  established  by  the  £Mst,  that  between, 
1647  and  1791,  seventy-four  statutes  were  passed  <m  the  sin|^e 
question  we  are  now  considering;  and  until  the  9  Grea  4,  such 
was  the  enlightened  spirit  which  governed  our  prooeediogs^ 
if  the  evidence  of  a  Quaker  or  a  Moravian  was  requisite  to 
convict  a  murderer,  the  murderer  escaped ;  for  it  was  only  by 
the  9  Gea  4,  c  15,  s.  1,  that  their  evidence  was  made  admi»- 
sible  in  criminal  proceedings.  So  judicious,  rational,  and 
enlightened,  were  the  laws  of  England,  and  so  generous  and 
patriotic  was  the  wish  for  national  improvement  amoi^  its 
rulen,  in  whom  **  the  qualities  requisite  for  supremacy,  wisdom, 
goodness,  and  power,  wer^"  as  Blackstone  has  it,  **  moat  likely 
to  be  found.**  If  our  ministers  had  heeu  chosen  by  the 
neighing  of  a  horse,  instead  of  by  a  majority  in  Parliament, 
could  the  statute  book  teem  with  more  mischievous  absurdities  ? 

General  Consideraiians* 

No  writing  can  in  itself  be  evidence  of  the  truth  of  that 
which  it  contains;  it  can  shew  that  certain  covenants  are 
written,  and  certain  names  are  annexed  to  those  covenants; 
but  it  cannot  attest  the  identity  of  the  parties  by  whom  those 
covenants  were  written,  and   those  names  wera  subscribed. 
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To  give  them  effect  recourse  must  be  had  to  eztrinstc  eTideiic& 
This  evidence,  in  the  case  of  records^  of  office  copies,  of  exem- 
plifications, is  supplied  bj  the  credit  which  the  law  gives  to  the 
seal  of  the  Court,  or  the  signature  of  a  public  officer.    But  in  the 
case  of  private  deeds  and  covenants  no  sudi  test  exists.     Some 
proof  of  their  execution,  and  of  the  identity  of  the  parties 
signing  them,  must  be  produced.    This  is  in  general  the 
testimony  of  the  subscribing  witness,  or,  if  he  is  dead,  of  some 
one  who  knows  his  signature.    It  would  gpreatly  diminish  the 
expense  of  suitors,  if  we  were  to  adopt  the  provisions  of  the 
code  of  Louisiana  more  entirely  than  we  have  done,  and  oblige 
the  party,  whenever  a  suit  is  brought  on  an  instrument  under 
private  signature,  at  common  law  to  acknowledge  or  deny  it 
An  evafflve  answer  should  be  looked  upon  as  an  admission ;  or 
if  the  signature  be  not  his  own,  but  that  of  some  one  by  whose 
signature  he  would  be  bound,  and  with  whose  handwriting  he 
is  acquainted,  he  should  be  obliged  to  admit  or  deny  the 
signature  to  be  genuine :  if  acknowledged,  the  proof  is  suffi- 
cient; if  not  acknowledged,  it  must  be  proved;   and  the 
expense  of  the  proof  should  fiill  on  the  party  by  whom  the 
necessi^  has  been  imposed,  or  his  antagonist    Nothing  has 
contributed  more  to  increase  litigation,  and  to  blunt  the  efiect 
of  the  natural  feelings  of  probity  in  legal  transactions,  than  the 
detestable  fictions  which  are  allowed  in  our  Courts  of  justice, 
and  which  sear  men's  mind  to  the  shame  and  crime  of  false- 
hood  that  judicial  authority  is  so  often  employed  to  sanction. 
And  the  habit,  equally  detestable,  of  flinging  upon  the  attorney 
the  defence  of  a  suit,  who  thus  denies,  without  censure,  what 
his  client  could  not  directly  deny  without  shame.     Few  men 
would  venture  deliberately  to  deny,  either  upon  oath  or  not 
upon  oath,  their  own  ugnatnre.    But  our  law  contrives  that  a 
good  man,  without  shame,  and  for  the  sake  of  guarding  against 
some  technical  unjust  advantage,  may,  and  often  must,  deny 
or  (if  that  makes  it  better)  put  in  issue  what  he  knows  is  true. 
In  many  cases  he  would  incur  the  chance  of  ruin  if  he  did 
not    Hence,  the  attorney  of  a  dishonest  client,  transferring  the 
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principle,  which,  acted  upon  in  one  case,  cannot  be  rejected  in 
another,  denies,  or  pats  in  issue,  or  compels  his  adversary  to  prcnre, 
such  are  the  phrases  in  which  the  substantial  frand  is  %nraipped 
up,  his  client's  signature.  If  the  client  were  to  deny  it  oat  ot 
a  Court  of  justice,  he  would  be  a  ruined  man :  if  the  attorney 
were  to  pledge  his  character  f(v  his  belief  of  what  he  has 
assisted  or  induced  his  client  to  plead,  he  would  be  struck  off 
the  Rolls;  but,  as  matters  are  managed  among  us,  the  client 
keeps  his  character,  and  the  attorney  very  often  wins  his 
cause ;  and  encouraged  by  success  proceeds  ^^  ^. 

^  To-morrow  to  fresh  fields  and  pastures  new.**       H^  ^5^  «, 

The  barrister,  of  course,  is  not  responsible;  he  only  sp^Sa 
from  his  instructions:  the  attorney  is  not  responsible;  he  has 
only  employed  the  law  in  defence  of  his  client;  and  the  client 
is  not,  in  the  eyes  of  the  world,  responsible,  as  he  only  has 
done,  in  the  case  of  a  bill  of  exchange  or  a  deed,  what  the 
most  upright  of  mankind  would  be  obliged  to  do  in  an  action 
on  the  case,  or  a  case  of  trespass, — ^he  has  put  the  fact  asserted 
by  his  adversary  in  issue ;  in  other  words,  he  has  told  a  &lse- 
hood ;  but  frJsehoods  on  parchment,  and  in  Courts  of  law,  are 
not  only  innocent,  but  necessary  for  the  pure  administration  of 
justice.  I  do  not  see  what  evil  would  happen,  except,  indeed, 
the  evil  which  hitherto  has  made  all  attempts  substantially  to 
improve  the  law,  fruidess, — ^the  making  some  of  the  gibberish, 
which  our  judges  take  for  learning,  useless ;  if  the  members  of 
an  honourable  profession  were  no  longer  to  serve  as  a  doak  to 
frdsehood,  and  if  shame  should  be  annexed  to  him  who  de- 
liberately asserts  what  is  untrue,  by  word  of  mouth,  or  in 
writing,  in  person,  or  by  proxy,  in  a  Court  of  justice. 

As  to  the  claim  of  the  profound  Lord  Hobart,  *'  These  things 
exist  that  the  law  may  be  an  art,"  (words  which  I  could  never 
read  without  amazement  at  the  impudence  of  the  utterer,  and 
the  apathy  of  the  hearers),  and  the  injury  sustained  by  those  who 
grow  rich  from  the  evils  of  the  law,  and  the  right  of  such  bodies 
of  men  to  compensation,  if  these  abuses  are  removed;  they 
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remind  me  of  what  I  haye  read  somewhere,  of  the  injary  sus- 
tained by  the  shark  which  bit  off  the  sailor's  wooden  leg,  and 
the  right  of  that  much  injured  and  disappointed  animal  to 
the  sound  one. 

Under  a  philosophical  system  of  jurisprudence,  the  law  of 
evidence  ought  to  contain  only  general  rules,  applicable  to  the 
different  classes  and  degrees  of  evidence,  and  not  particular 
rules  preventing  the  manner  of  proving  each  particular  action* 
To  point  out  the  facts  that  must  be  proved  to  recover  posses- 
sion, to  enforce  payment  of  a  debt,  to  obtain  damages  for  an 
injury,  can  only  be  requisite  where  the  civil  code,  or  the  rules 
of  civil  proceeding,  are,  as  they  are  with  us,  altogether  bar- 
barous, inconsistent  and  unintelligible.  The  code  of  proceeding 
ought  to  instruct  every  one  what  the  circumstances  are  which 
give  him  the  right  he  seeks  to  establish,  or  entitle  him  to 
reparation  for  the  injury  that  he  declares  himself  to  have 
sustained.  The  code  of  evidence  ought  only  to  point  out  the 
manner  in  which  those  circumstances  are  to  be  established. 
But  the  effect  of  our  worse  than  absurd,  and  more  than  unjust 
system  of  special  pleading,  especially  since  its  evils  have  been 
inflamed  and  aggravated  by  the  New  Rules,  which  have  had  the 
same  effect  upon  suitors  as  a  lasting  blight  upon  the  air,  the 
water,  or  the  earth  would  have  had,  has  extended  itself  to  the 
law  of  evidence.  The  rules  of  pleading  and  the  law  of  evi- 
dence have  been  mixed  up  and  confounded  together  in  one 
chaos  of  iniquity,  and  the  result  has  been,  as  Livingstone 
observes,  that  the  English  law  of  evidence  is  so  voluminous  and 
so  uncertain.  What  ought  to  be  the  objects  of  the  legislator 
in  providing  a  mode  for  the  decision  of  litigated  questions  ? 
They  are  two,  to  prevent  the  delay  of  a  just,  and  the  com- 
mencement of  an  unjust,  action.  Now,  how  are  these  objects 
to  be  attained?  Is  it  probable  that  they  will  be  attained 
,  where  the  plaintiff  can  say,  I  never  saw  the  statement  of  any 
case  that  in  my  name  has  been  given  to  my  adversary;  or, 
what  is  the  same  thing,  I  did  see  it,  but,  *'  Davus  sum  non 
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(Ediposy"  it  was  iniposrible  finr  me,  or  any  man  not  a  lawyer, 
to  comprehend  the  meaning  of  a  ringk  syllable  that  it 
contained?  Whether  it  la  true  or  bike  I  cannot  tell?  and  tili«e 
the  defendant  says,  with  equal  truth,  that  it  was  not  possible 
for  him  to  know  the  meaning  of  the  words  in  whidi  his 
defence  is  stated?  Or  are  these  objects  more  likely  to  be 
attained  where  the  language  of  law  prcx:eedings  is  clear,  ample 
and  precise,  not  enveloped  in  technical  imposture,  nor  sur- 
rounded by  barbarous  fictions,  where  every  one  may  under- 
stand what  he  is  obliged  to  say,  and  what  is  addressed  to  him, 
and  where  dishonesty  can  find  no  shelter  in  the  labyrinth  of 
distorted  technicality?  We  carry  the  acknowledgment  of 
absurdity  so  fiir,  that  besides  the  statement  drawn  out  on 
parchment  of  money  had  and  received,  the  plaintiff  is  actuaUy 
compelled  to  give  to  his  adversary  a  statement  on  paper,  called 
particulars  of  demand,  containing^  in  intelligible  language,  the 
very  identical  statement  which  it  ought  to  be  the  object  of  the 
statement  drawn  out  on  parchment  to  convey.  Now,  diough 
the  parchment  statement  is  utterly  unintelligible  to  any  one 
but  a  lawyer,  the  slightest  error  in  it,  an  enor  which  can 
mislead  nobody,  may  be  fatal  to  the  most  righteous  cause,  and 
may  give  a  triumph  to  the  most  wicked,  firaudulent  and  abomi- 
nable defence.  Thanks  to  the  parental  care  of  the  authors  of 
the  New  Bules,  the  most  trifling  cavils,  the  most  ludicrous 
quibbles,  are  still  important  in  English  law.  The  omission  or 
insertion  by  a  pleader  of  the  letters  ''o,  n,  t,  h,  e,  c,  a,  s,  e," 
about  which  judges  themselves  perpetually  differ,  over  which 
the  unhappy  client  has  no  controul,  which  convey  no  know- 
ledge, and  give  no  benefit  to  his  antagonist,  is  more  to  be 
dreaded  than  the  utter  want  of  all  substantial  right  It  is 
only  the  other  day  that  the  Ck>urt  of  Exchequer  held,  that 
because  so  trifling  a  clerical  error  as  this  had  been  committed, 
namely,  because,  instead  of  writing  the  words,  ''and  of  this 
the  defendant  puts  himself  on  the  country,"  the  pleader  had 
written,    ''and   of—   the    defendant    puts   himself  on    the 
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countiy/  that  the  defendant  was  to  lose  his  cause ;  the  omis- 
sion of  the  word  '^  this,"  could  deceive  nobody ;  its  insertion 
could  asust  nobody ;  every  lawyer  would  understand  what  was 
meant,  just  as  well  in  one  place  as  in  the  other.  No  one  but 
a  lawyer  would  look  at  the  writing.  The  judges,  nobody  can 
doubt,  acted  from  the  best  motives,  and  like  Sterne's  accusing 
angel,  gave  their  sufirage  in  with  blushes 

^  That  made  the  scarlet  pale,'* 

and  the  ermine  *^one  red;**  unfortunately  the  tears  of  suitors 
that  fall  upon  such  words  do  not  ^*blot  them  out  for 
ever,"  but  confirm  and  render  the  scandal  to  reason  ever- 
lasting and  indelible.  To  such  a  state  of  otherwise  incon- 
ceivable prejudice  and  infiituation,  can  the  habit  of  study- 
ing trifles  (or),  and  of  gravely  debating  quibbles,  reduce  acute 
and  vigorous  intellects;  so  narrow  and  contracting  are  the  ten- 
dencies to  the  effect  of  which  men  called  upon  to  decide  questions 
of  English  law,  are  perpetually  exposed.  Is  it  likely  that  under 
such  a  system  expense  and  delay  and  injustice  will  be  avoided? 
Nay,  so  fer  is  this  anomaly  carried,  that  where  you  go  the  full 
length  of  allowing  a  party  to  give  evidence  for  himself,  as  in 
affidavits  before  the  Courts  of  common  law,  you  do  not  give 
the  opposite  party  any  means  or  opportunity  for  cross-exami- 
nation. But  the  whole  doctrine  is  preposterous ;  it  is  contra- 
dicted by  theory,  and  it  is  now  refuted  by  experience. 
Reason  and  law,  and  even  instinct,  alike  proclaim  the  absur- 
dity of  saying,  that  the  search  after  truth,  under  precisely  the 
same  circumstances,  shall  be  regulated  in  County  Courts  upon 
one  principle,  and  in  the  Superior  Courts  upon  another.  If 
theiparties  to  suits  ought  not  to  be  examined,  examine  them 
in  neither ;  if  they  ought  to  be  examined,  examine  them  in 
both.  If  the  examination  of  the  party  assists  a  judge  in 
discovering  truth  where  twenty  pounds  are  at  stake,  it  will 
assist  him  where  thirty-five  pounds  are  at  stake  also;  and  none 

(x)  '^  Turpe  est  difficilea  habere  nugaB 
£t  Stttltiu  labor  est  ineptianim.** 
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but  those  who  are  deaf  to  reason,  insensible  to  shame,  and  who 
set  truth  openly  at  defiance,  will  continue  to  dispute  a  propo- 
sition so  self-evident;  meanwhile,  in  all  cases  in  which  the 
aflSdavit  of  any  person  is  made  the  foundation  of  any  order,  or 
proceeding  whatever,  the  party  making  the  affidavit  should  be 
cross-examined  before  the  judge,  called  upon  to  make  sach 
order,  and  to  sanction  such  proceedings  reasonable  notice  of 
the  time  and  place  of  cross-examination,  and  a  copy  of  the 
affidavit,  before  the  application  of  the  party  making  such 
affidavit  is  granted. 

It  is  the  remark  of  an  excellent  writer,  that  however  perverted 
from  accident,  or  enfeebled  by  sickness,  the  oigans  of  animals 
may  become,  no  one  looking  at  the  frame  of  animated  bodies 
can  say  that  the  structure  was  intended  originally  to  bring 
about  pwi,  or  to  perpetuate  disease.  No  one  can  imagine  that 
such  an  organ  was  intended  to  produce  such  a  kind  of  suffering, 
and  such  an  one  another;  that  such  a  gland  was  meant  to 
secrete  such  a  tormenting  humour,  and  such  a  duct  to  difiuse 
it  over  the  body. 

Directly  the  reverse  is  true  of  English  legislation.  We 
could  imagine, — nay,  judging  from  the  effects,  it  is  very 
difficult  not  to  imagine, — an  opposite  purpose  in  its  founders. 
A  calm  and  disinterested  observer  would  naturally  say,  this 
rule  was  established  to  justify  chicane,  that  to  accumulate  costs ; 
this  was  a  device  to  protect  fraud,  that  to  increase  perplexity; 
this  was  to  torment  the  suitor,  that  was  to  bewilder  the  public; 
this  had  for  its  object  expense,  that  was  calculated  for  delay ; 
this  doctrine  makes  the  judge  a  legislator,  that  prevents  the 
triumph  of  substantial  justice;  this  class  of  quibbles  was 
intended  to  give  improper  power  to  the  Court,  that  was 
designed  to  secure  a  race  of  pettifoggers  at  the  Bar;  this  mode 
of  proceeding  was  intended  to  lock  up  the  estates  of  the  rich, 
that  ridiculous  doctrine  was  designed  to  complete  the  ruin  of 
the  poor.  This  inconsistency,  this  conftised  statute,  these  con- 
tradictory decisions,  these  election  and  railway  committees. 
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tend  to  work  the  very  objects  of  the  contrivance^  namely,  the 
pain  and  misery  of  the  suitor.  Absolute  denial  of  justice  to  the 
poor^  and  the  precarious  distribution  of  it  to  the  rich,  were  the 
very  purpose  of  the  institution ;  it  was  created  to  harass,  annoy, 
torment,  and  ruin  those  who  have  recourse  to  it,  and  to  give 
wealth  and  power  to  those  employed  in  its  administration.  If, 
when  we  look  at  instruments  of  torture,  we  may  say,  this  was 
intended  to  dislocate  the  joints,  that  to  crush  the  bones,  that  to 
rend  the  sinews,  that  to  scorch  the  soles  of  the  feet,  we  may 
legitimately  argue,  when  we  read  the  decisions  in  our  Courts, 
and  when  we  look  at  our  statute  books,  and  when  we  cast  our 
eyes  over  bills  of  costs,  that  to  drain  the  suitor's  purse,  by  every 
means  not  absolutely  incompatible  with  the  existence  of  social 
order,  to  increase  the  power  of  the  wealthy,  to  treat  poverty  as  a 
crime,  and  to  reduce  it  from  insignificance  to  abject  imbecility  and 
helplessness,  was  the  intention  of  our  legislators.  The  argument 
from  final  causes  was  never  more  conclusive;  if  these  were  the« 
objects,  the  means  were  admirably  selected  for  the  end ;  if  they 
were  not,  all  the  prejudice,  bigotry,  selfishness,  and  ignorance  that 
every  page  of  legal  history  is  polluted  with,  are  not  more  than 
sufiicient  to  account  for  them.  If  any  one  were  to  sit  down, 
hprioriy  and  devise  ascheme  of  laws  in  civil  cases,  which,  hurrying 
family  after  family  to  destruction,  should  not  destroy  the  sense  of 
personal  security,  and  partly  from  the  absence  of  direct  pecuniary 
corruption  in  the  judges,  partly  from  the  character  of  the  people 
among  whom  it  prevailed,  should  be  compatible  with  increasing 
civilization  and  a  sense  of  personal  security ;  if  any  one  were 
to  contrive  such  a  scheme  as  this,  which  should  unite  the  most 
opposite  evils  of  the  most  distant  periods,  ecclesiastical  prevarica- 
tion and  Gothic  ferocity,  subtlety  and  coarseness,  pedantry  and 
ignorance,  uncertainty,  and  a  superstitious  regard  for  the  most 
ridiculous  precedents,  laxity  where  precision  is  important,  and 
punctilious  adherence  to  literal  superstition,  the  most  sjrstematic 
indifference  to  substance,  and  the  most  idolatrous  reverence  of 
form,  when  the  utmost  latitude  might  safely  be  allowed,  narrow 
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withoat  precisioDy  and  vague  without  libenditj,  he  would  6nd 
that  he  was  transcribiDg  the  system  of  qpecial  pleadini^  and 
the  law  of  evidence  as  grafted  upon  it,  in  this  coontry. 

The  consequences  of  the  technical  system  which  so  loog 
prevailed  among  us,  and  the  wont  part  of  which  is  still  endured 
in  this  country,  most  be  evident  to  any  one  who  has  perused 
the  preceding  pages,  tmless  he  be  one  of  those  on  whose  mind, 
prepossessed  with  prejudices  and  waiped  by  habi^  all  reasoning 
and  all  experience  would  be  flung  away.  But  from  the  days 
of  Lord  Coke^  who  aflBrmed  in  his  time  of  the  Ei^lidi  law, 
(which,  if  it  had  been  the  contrivance  of  malevolent  goblins^ 
could  not  have  been  framed  more  studiously  fisr  the  defeat  of 
justice,  and  which,  but  for  its  incomprehensibility  would  have 
destroyed  society),  ''that  the  wisdom  of  all  the  wise  men  in  the 
world,  if  they  had  met  together  at  any  one  time,  could  not 
have  equalled  it  f  to  the  present  hour;  the  language  of  most 
lawyers  (y),  of  those  deeply  versed  in  its  intricades,  as  of  those 
almost  as  ignorant  of  it,  as  of  every  other  branch  of  human 
knowledge,  of  the  Camdens,  the  Dunnings,  the  Kenyons,  and 
the  Ellenboroughs,  as  well  as  of  the  Bests  and  Garrows,  and 
Parks,  has  been,  that  all  idea  of  improving  so  admirable  a 
system,  was  wicked  and  ridiculous,  and  could  arise  only  from 
gross  stupidity,  or  odious  malevolence,  or  hypocrisy  still  more 
detestable.  Even  now  there  are  men  who  dwell  upon  the  few 
instances  in  which  justice  triumph^  notwithstanding  that 
constellation,  or  rather  milky  way  of  injustices  and  absurdities, 
our  preposterous  system  of  special  pleading  and  insist  that 
what  has  happened  in  spite,  has  happened  in  consequence  id 
its  r^ulations.  A  father  compels  his  children  every  day  before 
their  dinner  to  utter  a  certain  amount  of  fidsehoods  and  impre- 
cations. The  children  grow  strong  and  healthy,  and  become 
persuaded  that  lying  and  blasphemy  are  essential  to  their 
existence.     They  are  not  more  uiureasonable, — nay,  their  pie- 

(y)  I  am  happy  to  except,  which  I  do  from  perMmal  knowledge,  most 
of  the  leading  adTOcates  at  the  common  law  Bar  from  thia  censure. 


LAW    OF   EVIDENCE.  609 

judice  is  more  excusable,  inasmuch  as  good  has  at  any  rate 
followed  these  preliminaries  in  their  case,  whereas  evil,  and 
frightful  evil,  is  the  general  concomitant  of  ours, — than  he  who 
insists  on  falsehood,  expense,  and  delay,  as  necessaiy  to  justice 
in  this  country.  A  man  to  whom  I  lent  my  horse  refuses  to 
return  it,  why  is  the  record  which  'imports  absolute  verity" 
to  say,  in  defiance  of  truth,  that  the  horse  was  lost,  and  that  he 
casually  found  it  ?  My  tenant  refuses  to  give  up  possession  of 
my  house  at  the  end  of  his  term,  why  am  I  to  tell  a  string  of 
falsehoods  about  two  persons,  one  of  whom  turned  the  other 
out  of  it  ?  And  why  is  the  language  of  justice,  which  ought 
emphatically  to  be  simple,  clear,  and  true,  to  be  perplexed, 
obscure,  and  false,  and  such  as  it  is  impossible  for  any  layman 
to  understand  (x)?  Is  not  this  to  tamper  with  public  morality? 
And  has  not  the  effect  of  such  contrivances  been  most  perni- 
cious ?  When  justice  herself  distinguishes  between  falsehoods, 
and  if  she  punishes  one  class,  obliges  those  who  have  recourse 
to  her  to  tell  another,  can  any  one  suppose  that  the  crafty  will 

(x)  The  only  excuse  for  fiction  in  legal  proceedings  is  to  evade  partial 
and  cruel  laws.  Hence  the  fictions  of  the  Roman  jurists  in  the  earlj 
times  of  the  commonwealth ;  hence  the  doctrine  of  our  common  reco- 
veries to  prevent  land  from  becoming  perpetually  unalienable.  This 
produced  the  fiction  in  Taltarum's  case  (Edward  4),  bj  which  the  tenant 
in  tail  of  the  freehold  and  inheritance,  or  with  consent  of  the  freeholder, 
might  alien  absolutely.  The  evil,  however,  is,  that  in  a  refined  age  these 
fictions,  which  were  the  support,  become  the  hindrances  of  justice. 
Succeeding  times  are  hampered  by  technicalities,  and  it  is  diflScult  to 
distinguish  cases  which  are  within  the  letter — but  not  the  spirit,  within 
the  false  reason  given — but  not  within  the  real  object  of  the  invention. 
Nobody  who  studies  the  law  of  real  property  among  us  can  want  an 
illustration  of  the  terrible  evils  that  arise  from  this  form  of  the  conflict 
between  light  and  darkness.  But  they  shew  that  in  legislation,  as  in 
every  other  sphere  of  the  moral  world,  escape  from  temporary  difficulties 
is,  in  the  end,  dearly  purchased  by  falsehood  ;  and  that  nothing  can  be 
depended  on  which  has  not  truth  for  its  foundation.  It  is  far  better  to 
wait  till  the  evils  arising  from  a  bad  law  are  manifest,  and  it  can  be 
directly  subverted,  than  to  allow  them  to  be  mitigated  by  subterfuge  and 
evasion.  Half  the  dreadful  abuses  of  our  law  may  be  traced  to  the 
disregard  of  this  principle. 

R   R 


610  HI8TOBT  OF  THE 

overlook,  or  thai  the  weak  will  resist,  so  strong  a  sanction  for 
fraud,  and  so  good  an  excuse  for  prevarication  ? 

Before  the  recent  statute,  when  the  testimony  of  an  Ariatides 
as  rich  as  Croesus  might  have  been  excluded  in  a  cause  where 
his  interest  to  the  amount  of  a  fivthing  was  at  stakes  the 
parishioner  could  not  give  evidence  in  behalf  of  the  parish  to 
which  he  was  rated  (y).  In  some  case — say  St  Greoige's  in  the 

(y)  As  a  sample  of  the  implacable  aversion  to  a  fixed  or  comprehensiTe 
principle  among  our  legislators,  take  the  following  acts.  By  the  3  Wm. 
and  Mary,  c.  11,  b.  12,  thej  went  the  length  of  making  the  eTidence  of 
parishioners  admissible  in  actions  against  churchwardens  or  overseers  for 
misappropriation  of  parish  money  ; — ^there  the  matter  stood  till,  by  the 
27  Geo,  3,  c.  29,  the  principle  was  a  little  extended.  At  last,  by  the 
54  Geo.  3,  rated  inhabitants  were  made  competent  witnesses.  Such  is 
the  progress  of  legal  improvement,  and  such  the  way  in  which  we  have 
allowed  ourselves  to  be  governed!  So  the  examination  of  witnesses 
resident  in  India  was  nuuie  evidence,  under  certain  circumstances,  by 
the  13  Geo.  3,  c.  63,  s.  40 ;  but  it  was  not  till  the  1  Wm.  4,  that  this 
principle  was  extended  to  the  colonies.  There  are  no  less  than  seventy- 
three  particular  cases  for  which  a  rule  of  evidence,  confined  exdusivelj 
in  its  operation  to  that  particular  case,  is  laid  down  by  act  of  Parliaments 
The  inrolment  of  indosure  awards,  registry  of  parish  apprentices,  books 
of  turnpike  trust,  endless  rules  for  bankruptcy  cases,  trials  relating  to 
the  excise,  Crown  lands.  Savings*  Banks,  malicious  injuries,  charities, 
workhouses,  newspapers,  Parkhurst  Prison,  pluralities  and  residence^ 
tithes,  inclosures,  stage  coaches,  emigration,  railways  {hj  scores),  joint 
stock  companies,  friendly  societies,  drains,  seamen,  cemeteries,  and  quan- 
tities of  other  cases,  have  all  a  particular  and  exceptional  law.  In  short, 
the  strongest  proof  that  can  be  found  on  record  of  ignorance,  narrowness, 
inconsistency,  short-sightedness,  and  legislative  inc^Micity,  (to  say  nothing 
of  corruption),  is  furnished  by  the  English  statute  book.  Nothing  is 
more  common  than  to  find  a  favoured  class  wholly  exempt  from  the 
operation  of  laws  binding  on  the  rest  of  the  community.  Thus  magis- 
trates are  released  from  special  pleading  when  actions  are  brought 
against  them  for  misconduct  in  their  office ;  they  may  state  genendly 
they  are  not  guilty,  and  give  the  special  fact  in  evidence.  If  this  con- 
tributes to  justice,  why  should  not  other  people  be  allowed  to  do  the 
same?  If  it  does  not,  why  are  they  allowed  to  do  it?  So  special 
pleading  is  put  aside  where  title  to  land  is  in  question  :  for  what  reason, 
that  IS  not  applicable  to  cases  where  other  property  is  in  dispute  ?  Ajid 
this  at  the  special  desire  of  the  judges,  who  allow  that  special  pleading 
in  actions  for  land  would  put  to  hazard  every  estate  in  the  kingdom. 
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Pields — the  absurdity  of  this  rule  became  so  notorious,  that  a 
law  was  passed  making  all  rated  parishioners  competent  wit- 
nesses for  their  respective  parishes.  Now  suppose  that  instead  of 
applying  the  law  to  all  England,  the  legislator  had  applied  it  to 
8t  George's  parish  only;  and  that  on  the  next  occasion  of  a 
failure  of  justice  for  a  similar  cause — say  in  St.  Pancras — 
another  law  had  been  passed,  enabling  the  parishioners  in 
St  Pancras  to  give  evidence  for  St.  Pancras,  and  so  on  suc- 
cessively for  each  successive  parish  throughout  England, — this 
would  be  an  exact  specimen  of  the  course  pursued  by  the 
reformers  of  our  law.  Nothing  comprehensive,  nothing  lumi- 
nous ;  no  appeal  to  principle,  no  general  amendment ;  regis- 
tration in  one  county,  not  in  another;  one  law  for  wills  in 
this  Court,  another  in  that ;  depositions  allowed  to  be  taken 
ih>m  Englishmen  in  India,  as  if  it  might  not  be  necessary  to 
take  depositions  of  Englishmen  in  America;  one  mode  of 
discovering  truth  where  the  property  amounts  to  twenty 
pounds,  another  where  it  is  nineteen.  A  man  commits  a 
theft  on  the  1st  of  December;  he  may  be  tried  by  a  judge 
who  never  opened  a  law  book  in  his  life,  and  never  could  have 
understood  a  page  of  one  if  he  had  devoted  his  bucolic  or  ritual 
mind  to  nothing  else, — full  of  local  prejudices,  and,  it  may  be, 
his  personal  enemy.  He  commits  the  same  offence  in  March, 
and  a  man  of  long  experience,  probably  of  great  acuteness, 
with  no  conceivable  motive  to  go  to  the  right  or  left,  whose 
whole  life  has  been  devoted  to  the  study  of  our  law,  of  totally 
different  habits,  thoughts,  and  occupations,  must  of  necessity 
be  hb  judge ;  and  if  any  one  else  were  to  attempt  the  task 
the  nation  would  be  in  an  uproar. 

Cicero,  in  one  of  his  most  beautiful  passages,  compares 
those  philosophers  who  would  rank  pleasure  among  the  virtues, 
to  those  who  would  introduce  a  harlot  among  a  company  of 
matrons,  "  tanquam  meretricem  in  matronarum  chorum."  Is 
this  more  shocking  and  more  indecent  than  the  conduct  of 
those  who  would  bring  falsehood  into  the  company  of  justice, 
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not  even  as  her  companion,  but  as  her  mistress  and  her  queen  ? 
Not  content  with  the  bringing  of  the  harlot  among  the  choir 
of  matrons,  we  have  placed  her  in  the  sanctuary  itself,  as  the 
goddess  to  whom  every  knee  should  bow. 

But  if  the  law  was  so  rude,  barbarous,  and  intricate,  how 
did  it  hold  society  together?  Was  not  an  alteration  of  it 
matter  of  absolute  necessity  ?  No  doubt  it  was.  And  this 
alteration  it  received,  not  from  the  judges  of  common  law,  who 
with  unexampled  wickedness  and  stupidity  baffled  all  attempts 
at  improvements,  but  from  another  class  of  judges  brought  op 
in  an  opposite  and  hostile  school, — ^from  the  equity  judges  (z\ 
who  imported  just  enough  foreign  law  to  prevent  the  evils  of 
the  English  system  from  becoming  mtolerable,  and  to  furnish 
an  excuse  for  the  opponents  of  reformation.  Common  law 
refused  a  remedy  altogether — equity  granted  it  after  long 
delay,  at  an  enormous  price,  and  after  volumes  of  written 
evidence  had  been  accumulated  at  the  expense  of  suitors,  who 
were  told,  as  they  are  now,  on  the  other  side  of  Westminster 
Hall,  that  vivd  voce  examination  in  open  Court  was  the  pride 
of  Britons,  and  the  sole  guarantee  for  the  security  of  life  and 
property.  And  this  while  Englishmen  were  disgusting  and  wea- 
rying all  mankind  by  their  boastings,  which  are  still  supposed  a 
test  of  patriotic  feeling,  of  our  institutions  and  our  laws.  English- 
es «.  g.  Courts  of  equity  decree  a  specific  performance  of  contracts, 
considering  only  whether  the  transaction  is  a  binding  agreement  for  a 
specific  object,  whatever  may  be  the  form  or  character  of  the  instrument. 
So  a  bond  with  a  penalty,  to  convey  lands  at  a  fixed  price,  will  be  deemed 
in  equity  an  agreement  from  which  the  payment  of  the  penalty  will  not 
exonerate  the  party  covenanting ;  (Sugden  Vend,  and  Pur.  c.  4 ;  7  BU. 
Rep.,  p.  50).  He  will  be  obliged  to  convey  the  land  at  all  events.  Why 
should  not  this  be  the  rule  in  Courts  of  law  P  Why  should  a  Court  of 
law  be  inadequate  to  decree  a  specific  performance  ?  What  consolation 
does  the  repetition  of  such  an  absurd  phrase  afford  the  suitor,  who  is 
ruined  because  a  Court  of  law  is  so  inadequate  P  The  evils  and  pedantry 
of  the  coDunon  law  gaye  the  jurisdiction  to  decree  a  specific  performance 
of  covenants  to  Courts  of  equity.  It  is  recognised  in  the  Year  Books, 
8  Edw.  4 ;  1  Fonbl.  Treat.  Eq.,  c.  1,  s.  5 ;  8  Ves.  169 ;  18  Yes.  76. 
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men  who  were  thrice  and  four  times  happy  if  they  could  escape 
from  Scylla  on  one  side  and  Charybdis  on  the  other,  could 
keep  their  bodies  from  law  and  their  estates  from  equity ;  as 
if  the  right  of  the  richest  were  a  whit  better,  in  the  eyes  of 
the  legislator  or  the  moralist,  than  the  right  of  the  strongest ; 
or  as  i^  among  all  odious  extortions,  fees  wrung  from  a  suitor 
in  a  Court  of  justice  were  not  the  most  intolerable. 
Our  minority  has  been  long  enough  ;  let  us  at  length 

*'  Leave  the  rudeness  of  that  antique  world 
To  them  that  lived  therein  in  state  forlorn,** 

and  accommodate  our  rules,  our  forms  of  proceeding,  and  our 
laws  of  evidence  to  the  increasing  wants  and  exigencies  of 
society.  In  law,  as  in  literature  and  manners,  simplicity  is 
the  mark  of  true  refinement,  and  visible  artifice  is  the  badge 
of  half  knowledge  and  vulgarity.  The  motions  and  bearing 
of  a  savage  are  more  graceful  than  those  of  a  shopkeeper. 
Nations,  when  they  first  emerge  from  barbarism,  imagine  that 
forms  can  never  be  sufficiently  multiplied,  that  the  reverse  of 
wrong  is  right,  and  that  everything,  as  it  departs  most  widely 
from  primitive  simplicity,  is  accurate  and  just  They  have 
not  yet  been  taught  that  to  guard  against  every  cavil  and 
objection  is  impossible ;  and  that  the  more  men  strive  to  go 
beyond  perspicuity,  the  more  they  multiply  the  chances  of 
mistake  and  the  causes  of  litigation.  So  the  first  observations 
on  the  heavenly  bodies,  which  amused  the  leisure  of  the 
shepherd  on  the  plains  of  Babylon,  led  to  the  notion  that 
every  planet  moved  in  an  exact  circle  of  which  the  earth  was 
the  centre.  Difficulties  arose  as  observations  multiplied, 
and  facts  were  discovered  that  were  incompatible  with  this 
hypothesis.  Men  had  recourse  to  new  schemes  to  reconcile 
what  they  saw,  with  the  theory  which  they  were  determined 
to  maintain.     Line  was  added  to  line,  and  sphere  to  sphere, 

"  With  centric  and  eccentric  scribbled  o'er, 
Cycle  and  epicycle,  orb  in  orb ;" 
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and  the  labyrinth  was  contrived  in  which  Bacon  (a),  and  even 
Tycho  Brahe  were  content  to  wander.  At  last  there  came 
one  who  swept  away  all  these  creations,  and  substituted  an 
ellipse  for  the  complicated  phenomena  by  which  former  gene- 
rations had  been  bewildered.  So  the  English  lawyer  of  the 
dark  ages,  trained  in  the  philosophy  of  the  schools,  **  fierce 
with  dark  keeping,''  and  bred  to  habits  of  great  subtlety, 
instead  of  abandoning  an  absurd  system,  invented  fiction  after 
fiction  for  its  support,  and  concentrated  whatever  abilities  he 
possessed,  to  contrive  legal  cycles  and  epicycles,  to  save  phe- 
nomena never  thought  of  by  the  founders  of  the  theory  to 
which  he  had  pawned  his  faculties,  and  to  maintain  the  maxims, 
subtleties,  and  distinctions,  that  narrow  and  disgrace  our  law. 
To  these  forms  substance  was  subordinate.  But  it  is  time 
that  the  staff  and  astrolabe  of  the  shepherd  astronomer  should 
give  place  to  the  quadrant  and  the  telescope  of  more  refined 
and  scientific  observation.  The  sun  of  justice  has  gone  round 
the  inferior  planet  long  enough ;  it  is  time  that  the  cold  and 
lifeless  earth  of  form  should  revolve  round  the  source  of  all  that 
can  make  it  fit  for  the  relief  and  comfort  of  man's  estate ;  it  is 
time  that  some  one  should  arise  among  us  to  do  for  a  great 
moral  science  what  Kepler  did  for  Astronomy, — to  obliterate 
all  these  vain  devices,  the  puerile  inventions  of  comparative 
barbarity,  to  point  out  to  us  the  real  orbit  in  which  Astrsea 
moves  with  that  balance  in  which  no  false  weight  can  stay; 
and  to  teach  our  judges  that  the  greatest  reproach  to  the  law 
of  any  nation  is  the  constant  defeat  of  substantial  justice. 

(a)  There  are  seyeral  passages  impugning  the  Copemican  theory  in 
Lord  Bacon*s  Works.  "  Atque  harum  suppositionum  absnrditas  in 
motum  terrse  diumum,  quod  nobis  constat  falsisgimum  esse,  homines  im- 
pegit/*  De  Aug.  lib.  3,  p.  196,  ed.  Amsterdam.  And  De  Aug.  lib.  4^ 
p.  235,  "  Constat  similiter  sententiam  Copemici  de  ratlone  teme  (que 
nunc  quoque  invaluit)  quia  Phsenomenis  non  repugnat,  ab  astronomicis 
principiis  non  posse  revinci,  a  naturalis  tamen  Fhilosophia  principiis, 
recte  positis, posse** 
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"  King  James  I.  to  Sir  G,  More,  Governor  of  the  Tower. 

"  [without  date]. 
"  Good  Sir  George, 

'*  I  am  extremely  sorry  that  your  unfortunate  prisoner  turns 
all  the  great  care  I  have  of  him  not  only  against  himself,  but 
against  me  also,  as  far  he  can.  I  cannot  blame  you  that  you 
caunot  conjecture  what  this  may  be,  for  God  knows  it  is  only  a 
trick  of  his  idle  brain,  hoping  thereby  to  shift  his  trial ;  but  it  is 
easy  to  be  seen  that  he  would  threaten  me  with  laying  an  aspersion 
upon  me  of  being  in  some  sort  accessory  to  his  crime.  I  can  do 
no  more  [since  God  so  abstracts  his  grace  from  him]  than  repeat 
the  substance  of  that  letter  which  the  Lord  Hay  sent  you  yester- 
night, which  is  this:  if  he  would  write  or  send  me  any  message 
concerning  this  poisoning,  it  needs  not  be  private ;  if  it  be  of  any 
other  business,  that  which  I  cannot  now  with  honour  receive 
privately,  I  may  do  it  after  his  trial,  and  the  turn  as  well;  for 
except  either  his  trial  or  confession  prcecede,  I  cannot  hear  a 
private  message  from  him,  without  laying  an  aspersion  upon 
myself  of  being  accessory  to  his  crime,  and  I  pray  you  to  urge 
him  by  reason,  that  I  refuse  him  no  favour  which  I  can  grant  him, 
without  taking  upon  me  the  suspicion  of  being  guilty  of  that  crime 

whereof  he  is  accused ;  and  so  farewell. 

*•  Jabcss  R." 


<*  King  James  L  to  Sir  G.  Moore. 

*^  [without  date]. 
"  Good  Sir  George, 

''  For  answer  to  your  strange  news,  I  am  first  to  tell  you, 

that  I  expect  the  Lord  Hay  and  Sir  Robert  Carr  have  been  with 

you  before  this  time,  which  if  they  have  not  yet  been,  do  you  send 

for  them  in  haste,  that  they  may  first  hear  him,  before  you  say 

anything  unto  him ;  and  when  this  is  done,  if  he  shall  still  refuse 

to  go,  you  must  do  your  office,  except  he  be  either  apparently  sick 
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or  distracted  of  his  wits,  io  any  of  which  cases  you  may  acquaint 
the  Chancellor  with  it,  that  he  may  adjourn  the  day  till  Monday 
next,  between  and  which  time,  if  his  sickness  or  madness  be 
counterfitted,  it  will  manifestly  appear.  In  the  mean  time,  I 
doubt  not  but  you  have  acquainted  the  Chancellor  with  this 
strange  fit  of  his,  and  if  upon  these  occasions  you  bring  him  a 
little  later  than  the  hour  appointed,  the  Chancellor  may  in  the 
mean  time  protract  the  time  the  best  he  may,  whom  1  pray  you  to 
acquaint  likewise  with  this  my  answer,  as  well  as  with  the 
accident.  If  he  have  said  anything  of  moment  to  the  Lord  Hay, 
I  expect  to  hear  of  it  with  all  speed ;  if  otherways,  let  me  not  be 
troubled  with  it  till  the  trial  be  past.     Farewell. 

"  James  R. 
**  [superscribed  in  another  handj. 

'^  To  our  trusty  and  wellbeloved  Sir  George  More,  Knt, 
"  our  Lieutenant  of  our  Tower  of  London" 


"  King  James  to  Sir  George  More, 

"  1616,  May  9. 
"  Good  Sir  George, 

"  As  the  only  confidence  I  had  in  your  honesty  made  me, 

without  the  knowledge  of  any,  put  you  in  that  place  of  trust  which 

you  now  possess,  so  must  I  now  use  your  trust  and  secrecy  in  a 

thing   greatly  concerning  my  honour  and   service.     You  know 

Somerset's  day  of  trial  is  at  hand,  and  you  know  also  what  fair 

means  I  have  used  to  move  him  by  confessing  the  truth  to  honour 

God  and  me,  and  leave  some  place  for  my  mercy  to  work  upon. 

I  have  now  at  last  sent  the  bearer  hereof^  an  honest  gentleman, 

and  who  once  followed  him,  with  such  directions  unto  him  as,  if  there 

be  a  sponke  of  grace  left  in  him,  I  hope  they  shall  work  a  good  effect. 

My  only  desire  is,  that  you  would  make  his  convoy  unto  him  in 

such  secrecy,  as  none  living  may  know  of  it,  and  that,  after  his 

speaking  with  him  in  private,  he  may  be  returned  back  again  as 

secretly.      So    reposing   myself   upon    your  faithful   and   secret 

handling  of  this  business,  I  bid  you  heartily  farewell. 

"  JaM£S  R. 

"  [indorsed  in  Sir  G.  More's  hand]. 
"9th  of  May,  about  one  of  the  clock  in  the  afternoon,  1616.** 
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"  King  James  L  to  Sir  G,  Moore. 

«  Good  Sir  George,  "1616,  May  13. 

*' Although  r  fear  that  the  Ust  message  I  sent  to 

your  unfortunate  prisoner  shall  not  take  the  effect  that  I  wish  it 

should,  yet  I  cannot  leave  off  to  use  all  means  possible  to  move 

him  to  do  that  which  is  both  most  honourable  for  me,  and  his  own 

best.     You  shall  therefore  give  him  assurance  in  my  name,  that  if 

he  will  yet  before  his  trial  confess  clearly  unto  the  Commissioners 

his  guiltiness  of  this  fact,  I  will  not  only  perform  what  I  promised 

by  my  last  messenger,  both  towards  him  and  his  wife,  but  I  will 

enlarge  it,  according  to  the  phrase  of  the  civil  law,  Qu6d  gratiae 

sunt  ampliandae.    I  mean  not  that  he  shall  confess  if  he  be  innocent, 

but  you  know  evil  likely  that  is,  and  of  yourself  you  may  dispute 

with  him,  what  should  mean  his  confidence  now  to  endure  a  trial, 

when  as  he  remembers  that  this  last  winter  he  confessed  to  the 

Chief  Justice  that  his  cause  was  so  evil  likely,  as  he  knew  no  jury 

could  acquit  him.     Assure  him  I  protest  upon  my  honour,  my  end 

in  this  is  for  his  and  his  wife's  good ;  you  will  do  well,  likewise,  of 

yourself  to  cast  out  unto  him,  that  you  fear  his  wife  shall  plead 

weakly  for  his  innocency,  and  that  you  find  the  Commissioners 

have,  you  know  not  how,  some  secret  assurance  that  in  the  end 

she  will  confess  of  him ;  but  this  must  only  be  as  firom  yourself, 

and  therefore  you  must  not  let  him  know  that  I  have  written  unto 

you,  but  only  that  I  sent  you  private  word  to  deliver  him  this 

message.     Let  none  living  know  of  this,  and  if  it  take  good  effect, 

move  him  to  send  in  haste  for  the  Commissioners  to  give  them 

satisfaction,  but  if  he  remain  obstinate,  I  desire  not  that  you  should 

trouble  me  with  an  answer,  for  it  is  to  no  end,  and  no  news  is 

better  than  evil  news ;  and  so  farewell,  and  God  bless  your  labours. 

"  James  R. 

*'  [indorsed  in  Sir  G.  Moore's  writing]. 
"  18  May,  leiG.** 

Protest  on  the  Befeetion  of  the  BUI  for  giving  Indemnity  to  the 

WOnesses  against  Lord  Offord. 
«  Dissentient. 
'<  1.  Because  the  rejecting  of  this  bill,  founded,  as  we  conceive, 
upon  reason  and  justice,  warranted  by  precedents,  authorized  by 
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necessity,  and  called  lor  by  the  general  voice  of  the  natioa*  mmj 
appear  a  manifest  obstruction  to  public  justicoy  in  the  present 
great  and  important  case,  and  a  most  certain  defeat  of  it  for  the 
future,  in  all  cases  of  the  like  nature. 

"2.  Because  it  is  an  uncontrorerted  maxim  of  the  law  of 
England,  that  the  public  has  a  right  to  every  man's  evidence^  and 
yet,  by  the  same  law,  no  man  is  obliged  to  accuse  himself;  and  as 
the  accomplices  of  guilt  are  frequently  the  only  witnesses  of  it,  we 
conceive,  that  both  prudence  and  juatice  point  out  this  method  of 
impunity  to  some,  as  absolutely  necessary  towards  (Uscovering  the 
guilt  of  others ;  and  diereby  dissolving  those  confederacies^  which, 
formed  by  common  guilt,  can  only  subsist  while  they  are  cemented 
by  common  danger.  From  these  undeniable  principles  we  ^pre- 
bend this  bill  ought  to  have  passed,  in  order  to  preserve  the  right 
of  individuals. 

'<3.  Because  thb  bill  is  justified  by  many  bills  of  a  much 
stronger  nature,  in  cases  of  much  less  consequence  to  the  public ; 
such  as  the  cases  of  Sir  Thomas  Cooke,  the  Masters  in  Chanoeiy^ 
Sir  Robert  Sutton,  Thompson,  and  others,  in  some  of  which,  the 
persons  indemnified  in  order  to  give  their  evidence  were  at  the 
same  time  compelled,  under  severe  penalties,  to  give  it.  And  as 
there  is  a  power,  not  only  of  indemnifying,  but  rewarding,  neces- 
sarily lodged  in  the  Crown,  in  order  to  bring  criminals  to  justice, 
by  evidence  known  to,  and  within  the  readi  of  the  laws,  so  we 
apprehend  that,  in  an  inquiry  after  crimes  that  may  affect  the 
being  of  the  whole,  the  people  have  a  right  to  the  exertion  of  that 
power  with  which  the  Legislature  is  undoubtedly  vested,  to  come 
at  such  evidence  as  may  mak«  that  inquiry  effectual  to  their 
future  security. 

**  4.  Because  the  Legislature  has  exercised  this  power  in  many 
instances  relating  to  particular  br«icbes  of  the  revenue,  in  order 
to  prevent  frauds,  the  persons  concerned  in  suck  firauds  bcdng  not 
only  indemnified,  but  rewarded  also;  and  for  the  private  utility  of 
one  company,  the  Legislature,  by  the  9th  of  Sling  George  the 
First,  after  forbidding  any  person  to  be  concerned  in  promoting  an 
East  India  Company  in  the  Austrian  Netherlands,  gives  to  our 
East  India  Company  a  power  to  prosecute  by  bill  in  Chancery, 
or  Court  of  Exchequer,  any  parson  whom  tkey  shall  su^iect. 
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obliging  each  person  to  make  discovery  upon  oath,  though  sugh 
discovery  subjects  him  to  a  forfeiture.  As  also  for  the  better 
discovery  of  felonies,  the  Legislature  has  thought  fit  by  an  act,  the 
5th  of  Queen  Anne,  to  pardon  any  person,  not  only  of  the  felony 
discovered,  but  of  all  other  felonies  he  has  ever  been  guilty  of, 
upon  his  making  a  discovery  of  two  persons  who  shall  thereupon 
be  convicted  of  any  burglary  or  felony,  and  that  discoverer  is  also 
entitled  to  a  reward. 

"5.  Because  the  rejecting  this  bill  may  prove  a  dangerous 
fHrecedent  of  fatal  eonsequence  to  this  constitution,  since,  when« 
ever  this  nation  shall  be  visited  by  a  wicked  minister,  those  who 
shall  have  served  him  in  defiranding  and  oppressing  the  public, 
and  in  corrupting  individuals,  will  be  furnished  with  an  excuse  for 
refusing  their  evidence,  their  danger  will  produce  his  security,  and 
he  may  enjoy  with  safety  the  plunder  of  his  country;  nay,  we 
even  apprehend,  that  the  rejecting  of  this  bill  may  be  muunder- 
stood  by  those  who  can  make  any  discovery,  as  if  this  House 
designed  to  discourage  any  evidence  whatsoever  that  could  affect 
the  person  whose  conduct  the  Secret  Committee  was  appointed  by 
the  House  of  Commons  to  inquire  into.  A  minister  may  be 
removed  from  his  place,  and  not  from  his  power;  he  may  be 
removed  from  both,  and  not  from  the  favour  of  his  prince ;  nay, 
he  may  be  deprived  of  all  three,  and  yet  his  successor  may  think 
his  interest  and  future  safety,  and  his  prince  may  imagine  his 
authority,  concerned  in  protecting  him  from  either  punishment  or 
inquiry.  In  any  of  which  cases  all  written  evidencci  all  office 
proofs,  will  be  secreted  or  refused;  and  if  verbal  evidence  be 
rendered  impracticable  too  [which  the  rejecting  of  this  bill  will 
furnish  a  precedent  for],  we  conceive  we  might  as  well  have 
passed  an  act  of  indemnity  to  all  future  ministers. 

"6.  Because  we  can  by  no  means  agree  to  the  argument 
principally  urged  against  this  bill,  that  there  were  not  proofs  of 
guilt  against  this  person  sufficient  to  justify  the  passing  it ;  where- 
as, in  our  humble  opinions,  the  voice  of  the  nation,  the  sense  of 
the  other  House,  and  the  lamentable  situation  of  this  kingdom, 
both  at  home  and  abroad,  create  suspicions,  which  not  only  justify, 
but  even  call  aloud  for  inquiry;  which  inquiry  must  necessarily 
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prove  ineffectual,  unless  the  proper  methods  are  taken  to  support 
it ;  of  which  we  apprehend  this  bill  to  be  one,  and  a  proceeding  so 
just,  that  no  innocent  man  would  desire  to  avoid  it,  and  no  guilty 
one  ought  to  escape  it.  Moreover  the  reasons  assigned  by  the 
persons  whose  behaviour  gave  rise  to  this  bill  for  refusing  their 
evidence,  is  a  sufficient  implication  that  it  would  affect  the  Carl  of 
Orford,  since  they  admit  it  would  affect  themselves. 

**  7.  Because  we  conceive  that  the  rejecting  this  bill  may  create 
great  disaffection  in  the  nation,  to  the  diminution  of  the  credit, 
and  consequently  of  the  authority,  of  this  House,  when  the  people 
find  themselves  disappointed  in  their  just  expectations  of  having  a 
strict  inquiry  made  into  the  conduct  of  the  Earl  of  Orford,  which 
they  have  so  long  called  for  in  vain,  and  hoped  they  had  at  last 
obtained.  Groaning  under  the  undiminished  load  of  national 
debts  and  taxes,  notwithstanding  a  long  peace ;  trembling  under 
the  terrors  of  multiplied  penal  laws;  deploring  their  sacrificed 
honour  and  their  neglected  interests ;  the  balance  of  Europe  over- 
turned abroad,  and  the  constitution  endangered  at  home ;  they  call 
for  inquiry ;  they  seek  for  justice ;  they  hope  for  redress:  the  other 
House  has  taken  the  proper  steps  to  answer  their  expectations: 
the  inquiry  begun  there  could  only  have  been  rendered  effectual 
in  one  material  point  by  this  bill ;  which  being  rejected  by  this 
House,  from  whence  they  expect  justice  and  redress,  we  fear  tbdr 
blasted  hopes,  which,  for  a  time,  may  seem  sunk  into  a  slavish 
despondency,  may  at  last  break  out  into  disorders,  more  easy, 
possibly,  to  foresee  than  to  remedy.'* 


THE   END. 


LOKDOW: 
mrNSft  AND  BODGM.  rKiKmnv, 
109.  Fetter  Lane,  Fleet  Street. 


